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/
(Presented by the Republic of Colombia)

Permanent Mission of Colombia

to the

Organization of American States

MPC/OEA No.: 1950/2012
Washington, DC, December 20, 2012

Excellency:

I have the honor of writing to you in your capacity as Chair of the Permanent Council of the Organization of American States to forward proposals for implementing the recommendations contained in the report of the Special Working Group to Reflect on the Workings of the Inter-American Commission on Human Rights with a View to Strengthening the Inter-American Human Rights System, pursuant to the mandate contained in resolution AG/RES. 2761 (XLII-O/12).

Accept, Excellency, the renewed assurances of my highest consideration.


Andrés González Díaz


Ambassador, Permanent Representative

His Excellency

José Antonio Hernández García

Chair of the Permanent Council and of the General Committee

Ambassador, Permanent Representative of Mexico to the OAS

Washington, D.C.

PROPOSALS BY THE REPUBLIC OF COLOMBIA 
FOR IMPLEMENTING THE RECOMMENDATIONS OF THE WORKING GROUP
	RECOMMENDATIONS
	PROPOSALS FOR IMPLEMENTING THE RECOMMENDATIONS OF THE WORKING GROUP

(Please make an effort to limit your proposals to the maximum suggested length of 150 words for each of the recommendations on which you choose to opine) 



	I. Medium- and long-term challenges and objectives of the IACHR

A. Recommendations to the Inter-American Commission on Human Rights:

a) Prepare a report on the impact of the non-universality of the American Convention on Human Rights and inter-American human rights instruments, as well as of the recognition of the contentious jurisdiction of the Inter-American Court of Human Rights, on protection and promotion of human rights in the region.

b) Actively incorporate as a priority in its strategies and work on human rights promotion the signing of, ratification of, and accession to the American Convention on Human Rights and all other inter-American human rights instruments in those countries that have not yet done so.

c) Strike a better balance between the functions of promotion and protection of all human rights. 

d) Continue to improve international human rights standards, in particular by deepening standards on enforceability and compliance of the states’ obligations in the area of economic, social, and cultural rights.

e) Strengthen its mechanisms for consultation with all users of the system.

f) Continue to periodically divulge the criteria used to define its programmatic priorities and measure their results.

g) Continue to disseminate annual statistics on petitions and requests for precautionary measures received; the total number of cases processed; the number of working groups in the IACHR Executive Secretariat, as well as their functions and staff, among other aspects.

h) In the near-term, draw up, in collaboration with the OAS General Secretariat, a proposal regarding the permanent functioning of the office of its president at headquarters.

i) Incorporate all rapporteur’s reports under a single chapter of its annual report.

B. Recommendations to the OAS Member States:

a) If not yet parties, consider signing, ratifying, or acceding to the American Convention on Human Rights and all other inter-American human rights instruments, as well as accepting the contentious jurisdiction of the Inter-American Court of Human Rights (I/A Court H.R.)

b) Design and implement strategies aimed at achieving the universality of the IAHRS, working with the organs of the IAHRS and the relevant political bodies of the OAS, with support provided by the General Secretariat.

c) Prepare, through appropriate OAS procedures and bodies, and in consultation with the bodies of the IAHRS, a guide or reference document on successful experiences and best practices in the area of institutional mechanisms or domestic laws to assist in implementing the recommendations of the IACHR and the decisions of the I/A Court H.R.

d) Exchange best practices in implementation of recommendations and decisions of the IAHRS organs.

e) Encourage cooperation between domestic institutions and authorities with responsibility for human rights and organs of the system in order to further common objectives and furnish mutual assistance.


	a) The Colombian State feels that the impact report should include indicators that: report not only the level of ratifications of inter-American human rights instruments but also the degree of openness, compliance, and cooperation by the states with respect to the work undertaken by the IACHR, as well as regulatory developments or progress made domestically by virtue of said compliance. 

c) Such a balance could be based on differentiated weighting of national contexts, which is useful in identifying specific urgent needs as well as programming priorities in the areas of promotion and protection.  

f) The Colombian State feels that strengthening the electronic resources provided on the IACHR's and the OAS' website, including managing links to other websites of a similar nature, can help optimize that dissemination..

With respect to the remaining recommendations to the IACHR on this subject, the Colombian State is making no proposals, without prejudice to being able to provide them during the latter stages of the process. 

c), d), and e) Within the framework of the regular sessions of the IACHR, the possibility of devoting one hearing/annual seminar–hosted by the states on a rotating basis–to promoting exchange and raising awareness about successful experiences and best practices. Such a seminar could then be reported on the IACHR's website and in the Annual Report. It would furthermore serve to foster cooperation among the states.

In terms of the recommendation in paragraph a), Colombia has already ratified all inter-American legal instruments and has recognized the Inter-American Court's jurisdiction. 

With respect to the remaining recommendations to the IACHR on this subject, the Colombian State is making no proposals, without prejudice to being able to provide them during the latter stages of the process.



	II. Precautionary measures
A. Recommendations to the Inter-American Commission on Human Rights:

a) Define and disseminate more precise objective criteria for granting, reviewing, and, as applicable, extending or lifting precautionary measures.

b) Confine the assessment for granting precautionary measures to the “seriousness” and “urgency” of situations, and avoid considerations on the merits of the matter.

c) Define objective criteria or parameters for determining “serious and urgent situations” and the imminence of the harm, taking into account the different risk levels.

d) In order to reinforce the temporary nature of the measures requested, clearly establish, in consultation with the parties, a work plan for the periodic review of precautionary measures with its corresponding schedule.
e) In extremely serious and urgent cases where precautionary measures have been requested without first soliciting information from the State, review such measures as soon as possible in consultation with the State.
f) Examine the rules on decision-making in cases of requests for precautionary measures where it has not been possible to request information from the State, so that said measures can be adopted by a special (qualified) majority.

g) State and give reasons for the legal and factual elements considered for granting, reviewing, and, as appropriate, extending or lifting precautionary measures.

· Disclose the factual elements that have been presented to it, as well as evidence provided to corroborate the veracity of the events.

· Provide a list of articles of international instruments authorizing the examination, by the IACHR, of petitions filed.

· Provide a list of articles of international instruments that recognize the rights being protected against violation. 
h) Improve the mechanisms for determining and individually identifying beneficiaries of precautionary measures.

i) Confirm, where appropriate, that potential beneficiaries of precautionary measures have granted authority or consent for requests to be lodged on their behalf.

j) Grant a reasonable amount of time for states to implement precautionary measures, taking into consideration, not only the seriousness and urgency, but also the nature and scope of the measures, the number of beneficiaries, and, the overall circumstances of the case.

k) Establish that the beneficiaries’ refusal to accept precautionary measures, their misuse thereof, or a change in the circumstances that prompted them shall be cause for lifting them.

l) Refrain from adopting or maintaining precautionary measures when the Inter-American Court has refused an application for provisional measures for the same situation.
B. Recommendations to the OAS Member States:

a) Seek to exchange best practices in implementing and complying with precautionary measures.

b) Consider the possibility of consulting the Inter-American Court on the issue of precautionary measures, their rules, scope and practical application by the IACHR, defining the terms of said consultation through appropriate mechanisms and procedures.


	a), g), h), i), and k)  The Colombian State proposes the following basic criteria and parameters:

· Prior consultation with the State about the specific situation that is conducive to the precautionary measure.

· Establish specific criteria for closing off requests for information that do not result in precautionary measures, such as procedural inactivity or nonexistence of the original context of risk. 

· Clear and sufficient substantiation of the precautionary measure, according to each specific situation.

· The adoption of a precautionary measure should include the scope of its implementation. The IACHR must determine what cooperation means (the IACHR has been requesting concerted efforts, without defining the scope of that cooperation), so as to prevent misuse of their exceptional status in cases of imminent danger, gravity, and urgency and to prevent ignorance of the states' internal rules and procedures, as provided for by the Inter-American Court (Resolutions 26/08/2010 "19 Traders" and 08/02/2008 "Alvarez et al"). 

· Consistent with the margin of discretion available to states to establish internal procedures to identify the nature of a risk and to assess its intensity, the IACHR must emphasize the importance and relevance of the competent national authorities conducting technical studies of risk level once the measure has been decreed, the aim being that the most appropriate protection mechanism be determined at the domestic level.

· Clear individualization and determination of beneficiaries (personal identification numbers, age, and place of residence), even in cases of multiple beneficiary measures. Avoid decreeing measures with only abstract reference to the beneficiary (e.g., 'members of an organization' or 'family members of').

· Summary evidence attesting that the beneficiary–or all beneficiaries, as applicable–has given the petitioner of the measures instructions to represent him or her.

· A specific time period.  So that when that time period is up, the measure expires as well or is reviewed. 

· Specific grounds for lifting measures, such as poor representation, unjustified refusal by beneficiaries to accept the measures provided by the State, misuse of the scheme for applying the measures, etc. 

d) and e) Establish with the states a work plan and timetable to do a progressive review of current precautionary measures to individualize beneficiaries and evaluations insofar as the beneficiaries' situation and risk are concerned, with a view to eventually lifting them.

a) Within the framework of the regular sessions of the IACHR, the possibility of devoting one hearing/annual seminar–hosted by the states on a rotating basis–to promoting exchange and raising awareness about successful experiences and best practices. Such a seminar could then be reported on the IACHR's website and in the Annual Report. Effort could also be made to institutionalize an exchange of experiences between and among states, that have a similar number of precautionary measures, so as to identify the implementation mechanisms and exchange response methods and results in the area of management.

b) It would be useful to explain the terms (minimum and/or maximum)–what is meant by cooperation in terms of applying precautionary measures, given that the nature of the measures is to prevent irreparable harm occurring (Article 63.2 of the Convention) rather than to decide on substantive matters or provide reparation. 'Cooperation' should be understood as a separate process from the one involved in implementing recommendations and/or mandates of the IAHRS.

It would be important to consult with the Court to define the elements of the process from the very moment an information request is filed by the Inter-American Commission on Human Rights, including the closing of these procedures, justification of the reason for adopting a measure, and the definition of specific elements related to the temporary nature of these measures and the obligation on the part of the IACHR to answer any request made by the state concerning the validity of a measure. It would also be important to define the similarities between provisional measures and precautionary measures in the inter-American system as this would clearly establish that the criteria established by the Court are applicable to precautionary measures; and the fact that the principle of complementarity applies to such measures. Effort should be made in each case to avoid clash of competences over a particular fact.

With respect to the remaining recommendations to the IACHR on this subject, the Colombian State is making no proposals, without prejudice to being able to provide them during the latter stages of the process.



	III. Procedural matters in processing cases and individual petitions

A. Recommendations to the Inter-American Commission on Human Rights:

a) Rigorously apply criteria for admissibility of petitions, including thorough verification of the exhaustion of local remedies to avoid parallel proceedings in domestic instances and the IACHR.

b) Develop and broaden the criteria or parameters for setting aside petitions and cases, including, in particular, those in which there has been a protracted period of procedural inactivity. 

c) Put into effect deadlines (at least on an indicative basis) for each procedural stage.

d) Define objective criteria or parameters and provide cause and grounds for applying the exceptional mechanism of joining the admissibility and merits stages.

e) Establish mechanisms for determining and individually identifying alleged victims.

f) Ensure prompt notification of initial petitions to states, immediately after they have been registered.

g) Provide factual updates on initial petitions that are transmitted to states a considerable time after registration or in the even of long periods of procedural inactivity.

h) Continue to develop objective criteria for setting priorities regarding treatment of petitions and other cases, considering the nature, complexity, and impact of the alleged situations.

i) Grant reasonable deadlines and extensions for states to relay observations on petitions, considering the time elapsed since the facts stated in the petition and the volume of the background material, and/or the complexity of the matter. 

j) Grant reasonable deadlines and extensions for states to follow up on the recommendations of the IACHR in the light of their nature and the scope of the actions requested of the State, as appropriate, subject to applicable standards.

k) Improve mechanisms to enable states, petitioners, and victims concerned to access records of petitions and cases in electronic format in order to encourage the prompt solution of said cases.

l) Consider the development of an electronic mechanism designed to systematize background material, reports, and decisions of the IACHR. 

Note:

The Working Group did not make recommendations to the member states on this matter.

	a) The IACHR should establish a protocol to individualize and identify victims under the system of processing cases and individual petitions. The objective here is for states to know the alleged victims from the outset of the process and to make information search easier in the organizations. 

The IACHR must conduct a thorough analysis on the exemptions covered by the IACHR on the exhaustion of domestic remedies. Take into account the legal scope and context of each case, especially as it pertains to the qualification of 'undue delay.' 

b) Amend the IACHR Rules of Procedure article that covers the filing of petitions or cases, given that with what it has to date, the IACHR has opted to reopen cases that had already been reported as closed months or years ago. Accordingly, filing should be considered a stage to close a petition or case before the IAHRS and thus could not be reopened for debate, in the interest of legal certainty. Amending the provisions on filing petitions with the IACHR must include the criterion of long procedural inactivity on the part of the petitioners to proceed with it, and the criteria for ordering a reopening. 

c) Cut to three months the period for registration and notification of the state concerned (goal contained in the Strategic Plan of the IACHR), and set reasonable deadlines, equivalent to those granted to the petitioners, in light of the situation to be documented. The mechanism of tight deadlines and extensions wears down management and the state, petitioners, and the IACHR alike. For requests that take years to be taken up, the IACHR should request the relevant update on the facts before notifying the state. For petitions with long periods of procedural inactivity, deadlines must be commensurate with the ability of states to update their information on each specific case.

d) Review IACHR rules of Procedure article on the unique mechanism of accumulation of the stages of admissibility and merits, since it may affect both the state's and the alleged victims' procedural rights. It is the view of the Colombian State that this would not affect the rights of alleged victims, but rather ensures a rigorous process, considering that the IACHR processing itself (Rules of Procedure) establishes two stages–one for admissibility and another for background–a distinction reflected between the evaluation to be performed by the IACHR in order to declare a petition admissible and evaluation required to establish a violation.

Design more efficient communication mechanisms to reduce the exchange of briefs between states and petitioners. 
With respect to the remaining recommendations to the IACHR on this subject, the Colombian State is making no proposals, without prejudice to being able to provide them during the latter stages of the process.



	IV. Friendly settlements
A. Recommendations to the Inter-American Commission on Human Rights:

a) Gradually strengthen the working group on friendly settlements.

b) Give a commissioner direct responsibility for the working group on friendly settlements to be created.

c) Broaden the availability of friendly settlements to not only during the petition’s examination, but also, as appropriate, after it is registered and even after the report on merits is issued.

d) Set deadlines in order to expedite the issuance of reports on friendly settlements after the IACHR has been notified of the agreements.

e) Prepare a practical guide or manual on friendly settlements to include, inter alia, the status of their regulation in the IAHRS, a compendium of successful experiences and best practices in their use, a list of possible reparation measures, etc. Educational institutions or professional associations might be enlisted to help draft it.

f) Provide training to IACHR staff on facilitation of friendly settlement processes.

Note:

The Working Group did not make recommendations to the member states on this matter.

	a) Gradually broaden the recently-established Friendly Settlements Unit and ensure that the IACHR is more actively involved. Determine the role of the IACHR in preparing friendly settlements and the effect of its non-endorsement.

The Colombian government hopes that a more active role by the IACHR in friendly settlements would translate into intervention at all stages of the procedure and not become a discretionary power.

c) The availability and use of the mechanism could be enhanced to the extent that acts or memoranda of understanding to seek friendly settlement, signed between petitioners or victims and the state, do not constitute, for the Commission and the inter-American system as a whole, ipso facto recognition of international responsibility of the state. 

d) Establish a set time for a progress friendly settlements report to be produced once the parties have announced the agreement reached.

With respect to the remaining recommendations to the IACHR on this subject, the Colombian State is making no proposals, without prejudice to being able to provide them during the latter stages of the process.



	V. Criteria for preparing Chapter IV of the annual report of the IACHR: Development of Human Rights in the Region

a) Reflect on the usefulness of Chapter IV of the Annual Report of the IACHR in promoting human rights in the Hemisphere.

b) Revise the criteria, methodology, and procedure for preparing Chapter IV, including the use of public and private sources.

c) Broaden the scope of Chapter IV of the Annual Report of the IACHR for it to analyze objectively and comprehensively the human rights situation in all countries of the region, regardless of whether or not they are states parties to the inter-American human rights instruments.

d) In preparing Chapter IV, consider not only civil and political rights but also economic, social, and cultural rights.

Note:

The Working Group did not make recommendations to the member states on this matter.
	a) The Colombian State appreciates the IACHR's willingness to enhance the criteria set forth in Chapter IV, in particular as regards the criteria and alternative mechanisms for being removed from it.
b) The report must be based on the principles of universality, impartiality, objectivity, and non-selectivity, with a more constructive perspective by consulting state, non-state, and the IAHRS' own sources (including information from rapporteurs and that collected via on-site visits). The Colombian State feels that the report, in particular Chapter IV, should cover the different problems the Hemisphere faces, as well as efforts made by countries to improve. 

c) The Chapter IV report should take an all-encompassing perspective of the Hemisphere to present a comprehensive picture of the situation of the countries while helping to adopt or strengthen public policies. This can only be achieved through a constructive approach that, rather than point fingers, assesses all of the countries, with indicators of the degree of commitment to the system included and demonstrating why a situation may or may not be of concern to the inter-American system. Likewise, it should include recommendations for joint problem-solving.
This hemispheric report should: i) examine the situation in all OAS member states; ii) focus on intentional measures for promotion and cooperation, to help tackle challenges at the state level; and iii) support IACHR efforts according to the real needs of states and the Hemisphere. 
The system could adopt the successful experience of the Office of the Special Rapporteur for Freedom of Expression in preparing reports on the situation of all countries of the Hemisphere. Only through a comprehensive approach that transcends finger-pointing could awareness be raised about human rights in countries to contribute to public policies being changed, designed, and strengthened. This would be a useful and productive approach. To that end, as a transition we suggest exploring rotating evaluation mechanisms that enable universal application of this chapter.



	VI. Promotion of Human Rights
A. Recommendations to the Inter-American Commission on Human Rights:

a) Continue to engage in human rights promotion activities in coordination with interested states.

b) Collaborate with states in strengthening their domestic law enforcement and justice administration institutions or authorities, including in the training of their officials.

c) Contribute to the strengthening of national human rights protection institutions through cooperation agreements with them.

d) Strive to achieve wider dissemination of the promotion work it carries out. 

e) Identify and group for each state the most recurring problems in the petitions submitted, in order to cooperate with national authorities in dealing with them, seeking comprehensive and lasting solutions.

f) Provide advisory services to the states for compliance with the IACHR’s recommendations.

g) Introduce a code of conduct to govern the management of IACHR rapporteurships in order to ensure the requisite coordination between those mechanisms and States.

B. Recommendations to the OAS Member States:

a) In collaboration with the IACHR, encourage greater cooperation and exchange of best practices among states, after identifying each other’s areas of strength and opportunity.


	a), b) The IACHR should accord special importance to promotion efforts. In that sense, consideration could be given to the possibility of devising and implementing measures geared towards human rights promotion with special emphasis on strengthening national judicial structures. The foregoing should be balanced with the human rights defense role of member states.

c) These collaboration agreements should allow the exchange of experience and capacity-building and other developments between and among the states.

d) Move forward on thematic forums held in the states. The system should be decentralized. These approaches strengthen the system in the region and facilitate progress towards a culture of human rights.

f) Strengthening the IIHR for support in the area of training public officers.  

a) Within the framework of the regular sessions of the IACHR, the possibility of devoting one hearing/annual seminar–hosted by the states on a rotating basis–to promoting and publicizing exchange of successful experiences and best practices. Such a seminar could then be reported on the IACHR's website and in the Annual Report. 

It may be beneficial to establish programs (legal conferences, forums, etc.) where states can exchange ideas and share the most frequent and common obstacles and challenges encountered in implementing recommendations and/or orders.



	VII. Financially strengthening the IAHRS
A. Recommendations to the OAS Member States:

a) Gradually increase the resources allocated to the IAHRS organs from the Regular Fund of the OAS, in a manner commensurate with the needs and priorities identified by those organs and the states themselves.

b) Take concrete steps toward that objective, preferably in the first half of 2012.

c) As one way of moving toward effective financial strengthening of the IAHRS, consider a system of two parallel and complementary tracks: (i) financing of the IAHRS from the regular budget of the OAS (a medium-term solution); and (ii) mixed financing for the IAHRS with resources from the regular budget and from voluntary contributions or other sources (a short-term solution until the medium-term solution is achieved).

d) [image: image2.wmf]PERMANENT COUNCIL

Create or establish a mechanism or technical group—with participation of the member states, the OAS General Secretariat, and the IAHRS organs—whose task would be to identify the financial needs and establish alternatives for achieving the financial strengthening of the IAHRS organs, as well as to explore more efficient management mechanisms, taking into consideration the Strategic Plan 2011-2015 of the IACHR and the Guidelines 2011-2015 of the Inter-American Court of Human Rights.

e) Until the objective of providing the IAHRS with sufficient resources from the regular budget is achieved, make voluntary non-earmarked contributions. The same recommendation is made to the Permanent Observer states and other institutions that make financial contributions. 

B. Recommendations to the Inter-American Commission on Human Rights:

a) Include in its annual report clear, accessible information on the management of resources received.

b) Invite donors to make their voluntary contributions without earmarking, as the goal of providing the IAHRS with sufficient resources from the regular budget is being fulfilled. 

c) Assign adequate, sufficient, and balanced resources to all its rapporteurships, working groups, and units, as well as efficient and transparent management of those resources.

C. Recommendations to the Secretary General of the Organization:

a) Prepare and submit a proposal setting forth strategies to achieve an effective increase in financial resources allocated to the Inter-American Court of Human Rights and to the IACHR in the program-budget of the Organization.


	a), b), and c) The Colombian State will do the relevant studies with a view to evaluating the possibility of increasing its regular and voluntary contributions. 
d) The Colombian State supports this initiative, and expresses to the IACHR its willingness to be part of this technical group.  It also suggests reviewing various options to make the Oliver Jackman Fund operational. 
e) The Colombian State urges other member states to increase their contributions earmarked for strengthening the IAHRS. 

The distribution of the budget among the rapporteurships should be aimed at increasing–and never reducing–it. 
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�.	The Permanent Council documents on this reflection process are available at: � HYPERLINK "http://www.oas.org/consejo/Reflexion.asp" ��http://www.oas.org/consejo/Reflexion.asp�
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