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The Permanent Mission of Brazil to the Organization of American States presents its compliments to the Chair of the Committee on Juridical and Political Matters (CAJP) and has the honor to request that the Brazilian proposal for an “inter-American Convention on applicable law to some international consumer contracts and transactions,” attached hereto, be distributed to the member states.  The draft convention is accompanied by an explanatory note prepared by Brazilian governmental experts on CIDIP-VII.


The Permanent Mission of Brazil wishes to advise that Brazil intends to host CIDIP-VII and shortly to announce the proposed date for the meeting.  In that context, it requests the Chair of the CAJP to set a period for member states to submit their comments on the draft convention proposed by Brazil.


The Permanent Mission of Brazil States avails itself of this opportunity to renew to the Chair of CAJP assurances of its highest consideration.

Washington, D.C., November 7, 2008

EXPLANATORY NOTE TO THE FINAL BRAZILIAN PROPOSAL

The Brazilian proposal for an Inter-American convention on consumer protection in terms of international consumer contracts

by Ricardo Morishita Wada (DPDC-MJ) and Claudia Lima Marques (UFRGS), Brazilian Delegation to the CIDIP VII

The Brazilian government is honored to present the final improved and consolidated version of the joint, generous and very successful work of the experts and delegates in the OAS virtual forum, in the Porto Alegre preparatory meeting, at the Federal University of Rio Grande do Sul (December 2006), in the Informal Working Group (January-November 2007) and in academic Simposia of its proposal for an Inter-American Convention on applicable law to some International consumer contracts and transactions and the following Explanatory Note.
This final text (version # 4) of the Brazilian Proposal was finalized taking into account the valuable suggestions and observations of the Preparatory Meeting of Experts of Porto Alegre, Brazil (December 2006) and the comments and style suggestions of the Informal Working Group on Drafting of experts and delegates (January-November 2007). We acknowledge the honorable experts and delegates of Argentina, Bolivia, Canada, Costa Rica, El Salvador, Mexico, Panama, Paraguay, Uruguay and the United States of America, as well as the 50 experts present in Porto Alegre from NGOs, Universities, governmental institutions, class representatives, representatives from the e-commerce and tourism sectors, judges and public attorneys, the Hague Conference, UNCITRAL, Consumers International, and the International Association of Consumer Law, who participated in the preparatory meeting and the professors of the American Association of Private International Law Professors and the Research Group in International and Comparative Consumer Law (GREDICC-UQAM, Canada), who also received and made comments to the proposal. 

I.
THE PROPOSAL’S CONTEXT

1.
HISTORICAL CONTEXT AND MOTIVATION OF THE PROPOSAL

The context in which the Brazilian government presents this proposal for an Inter-American Convention on applicable law to some International consumer contracts and transactions is the exponential growth of relations between consumers and professionals, producers or providers of goods and services in the American continent, with changing and complex modalities of contracts and transactions. There being a general consensus among all countries in the Americas as to the importance and need to protect consumers with regard to free trade, to the extent that many countries have upgraded consumer protection to a constitutional ranking, but there is a legal and conventional vacuum on the matter, as only two countries (Canada and the USA) have special norms of Private International Law on the conflicts of laws created by international consumer contracts, which are adherence contracts, a very serious case of omission.
Thus, taking into account “the usefulness of harmonizing the solutions to questions related to international consumption as a means to contribute to the development of international trade in the region”, as well as “the need to give adequate protection to consumers, in accordance with Resolution A/RES/39/248 of the United Nations General Assembly (United Nations Guidelines on consumer protection of April 16, 1985)”, the Brazilian government makes this proposal of Convention precisely to “grant greater legal security to all parties intervening in consumer transactions” in the Americas.
The aim of the Brazilian Convention Proposal (Proposal of Inter-American Convention on applicable law to International consumer contracts and transactions) is to delineate a clear agenda that is favorable to the consumer for the special and growing phenomenon of electronic and distance International consumption, as well as mass tourism and its complex contracts for consumers (time-sharing, tourism packages, etc.). The goal is twofold, (a) to overcome the current legal vacuum in the region, and (b) to stimulate consumer trust, by recognizing the difference of these contracts and those done between two businesses and the specificity of consumer contracts so as to allow the increase of trade in the region with legal security to all parties involved.
A) Historical purpose: to overcome the current situation of lack of legal protection for consumers in international contracts
The current situation in terms of international consumer contracts, and the law applicable to these contracts, does not ensure an effective protection to consumers for two main reasons:

1)
Legal gap in Private International Law: the consumer is a forgotten lead player in Inter-American Treaties – Even though the 34 countries of the Americas have their substantive consumer protection laws (the only exceptions are Bolivia and Guyana, that have laws on universal services, once Belize and the Dominican Republic have already regulated the topic),
 even if 9 countries have elevated consumer protection to constitutional and fundamental rights ranking; only two countries (USA and Canada) have special rules on Private International Law about the conflicts of laws created by international consumer contracts, that is, adherence contracts. To sum up, only these two industrialized countries (USA and Canada) protect their consumers efficiently in the growing international consumer trade. IN Brazil, as in other Latin American countries, national law is applied (Consumer Defense Code) even in international cases,
 but the number of consumer cases and disputes (sporadic and small contracts) in national courts is rather small.
Currently existing international treaties and soft law (Model Laws on e-commerce, etc.) do not address particularly consumer protection,
 nor does the Inter-American Convention on international contracts (Mexico, 1994). Jean-Michel Arrighi considers the consumer to be the “forgotten lead player”
 in Free Trade, Integration, Judicial Cooperation and OAS (CIDIP) Treaties currently existing. 

2)
The insufficiency of national responses to consumer protection in liberalized markets: who has the most favorable forum or judge (favor offerentis)-  If the topic of consumer protection is part of the public policy (ordre public) of all American countries,
 there is no way to introduce a special and most favorable connection for the interests of consumers in the region without an Inter-American Convention focused on consumer protection.
 Even model laws can only go as far as to change national laws and the topic requires a multilateral Convention (hard law),
 as it is a topic of public policy and constitutional importance. National responses are insufficient considering the current liberalization of trade (Bilateral Free Trade Agreements, Integration Processes, market opening to foreign products and services, etc.)
 and it is possible to escape the normally applicable law with the choice of forum or judge that validates the unlimited choice of laws not connected to the case (the distributor’s law, legal safe havens).
 It is the phenomenon of forum shopping,
 that transfers almost all consumer litigation to foreign fora in other languages, as they are cases of small amount.
 Thus party autonomy typical of international trade between two businesses (B2B) and the rule of most favorable law to the offering party (seller), the favor offerentis, is applicable to vulnerable parties, 
 the consumers of the region.

3)
The implied authorization of consumer discrimination and fraud to private international law – With the current exponential growth of relations between consumers and professionals, producers or providers of goods and services in the region, especially with the massification of e-commerce and tourism in the region, 
 and with the changing modalities in which these increases come (aggressive and massive marketing, complex and connected contracts, such as time-sharing, tourism packages, etc.) it is necessary to establish a clear legal framework to facilitate and stimulate the trust of parties in international consumer contracts. The current situation is that adherence contracts and internet sites discriminate consumers domiciled in certain countries of the American continent, 
 excluding the rules and principles of Private International Law, choose laws of safe havens, with no effective protection to consumers’ rights and imposing arbitral forums and foreign judicial forums
 that decide based on equity and principles of international trade characteristic of B2B contracts, in B2C contracts;
 
B) Purpose for the future: To stimulate consumer trust and change contractual practices of providers in the region, underlining the specificity of international consumption (B2C) and the need for special treatment compared to trade between professionals (B2B) in terms of conflicts of laws

1)
Specificity of international consumer contract (B2C) and the need for a special Convention on the topic – The insufficiency of national responses to consumer protection in liberalized markets. Contracts and transactions involving a businessperson, professional natural or legal person offering distance products or services or products or services to tourists, and a consumer, natural person with non-professional goals have a specificity that differentiates them from international trade among professionals (small value, sporadic, information gaps, directed or manipulated information, massive marketing, etc.)
 and requires from current Private International Law a protection to the weaker party, the consumer, in accordance with a United Nations Resolution (UN Res. 39/248, 09.04.1985).
 In current times of an increasing number of mass e-commerce and tourism contracts these differences become meaningful.
 Prior information, the identification of the provider and the product, linguistic risks, delay in performance, defects and problems with quality, the error warning or regret, warranties, distance payment, all is even more complicated in an international consumer contract, what requires special and distinctive rules from the currently existing for international trade among professionals, as shown by the negotiations in all international venues: the Hague, UNCITRAL, UNIDROIT, etc. 

Thus, the Brazilian proposal brings different rules from the ones in the Mexican CIDIP V or Inter-American Convention on International Contracts of 1994, in force only between Mexico and Venezuela,
 and allows for (equal) party autonomy without limitations, for example, allowing the choice of all applicable laws (even non-State and principles) and imposes only the observance of imperative rules of the forum, regardless of the information given to the consumer, marketing and the rights of the weaker party in the pre-contract phase.

2)
Pedagogical effect of changing contractual practices of the providers of goods and services towards consumers in the region and the need for hard law – The future Convention CIDIP VII must stimulate the trust of consumers in regional trade, but to do so it must positively change current contractual practices of providers. It must have a pedagogical and general effect to 100% of international consumer contracts in the region and not only for the few contracts or cases to be examined by some forum or arbiter. Consider for example if 100 Latin American consumers buy through the internet from a provider seated in the USA and distributing in Mexico. There is in 100% of the cases an adherence contract with a clause for the choice of law (for example, Mexican law) and an arbitral forum (for example, Delaware) and its commercial practices are oriented by this contract for Latin American consumers. But only in 10% or less of these cases there are problems (of performance) and arbitral disputes in the forum.
 This is why in the Convention proposed by Brazil this choice of law is limited by Treaty (hard law, mandatory norm, not a simple model or suggestion, soft law), and thus the provider would be forced to change its practices and contracts in all cases and not only when convicted, in less than 10% by the forum or arbiter. In all cases, 100%, an Inter-American Convention must impose the concern for the valid law and information to the consumer, including the limited choice of applicable law. And in the 10% of the disputes, even the judge (or arbiter) must test the most favorable law to the consumer, in accordance with the rules of the Convention proposed by Brazil.

3)
Special norms of conflicts of laws as a need to re-balance and make equal international consumer contracts – The creation of special rules of conflict for consumer protection in the region seems to the Brazilian government to be an imperative necessity of equality for the most vulnerable in the market, as the consumer is the natural person,
 and not the expert, the non-professional before a professional businessperson or expert and the classic rules of Private International Law presume equality of arms (connection protecting the provider that assumes the risk of sending the goods to another) and party autonomy of both parties (connection in party autonomy).
 Given the lack of legislative provisions on the matter, as apparently currently only Canada and the USA have special conflict rules on the topic and the growing e-commerce in the region makes it harder to place a contract with these classic rules. Here there is a growing opportunity for justice and human rights in the region, with more information and equality for consumers.

It is also a strategy for the development of the Inter-American market, since – like in Europe – the creation of these rules by the old Conventions of Rome and Brussels
 helped consumers to increase their trust in foreign providers, greater mobility of persons and capitals (multi-property, for example, can be an investment as tourism, by moving a lot of human resources), greater trust also on foreign products and services, stimulating the consumer to take part in e-commerce. A Convention will give the judges and arbitrators a clear framework to protect consumers in a balanced way
 and not to use solely the lex fori as lois de police. 
 

The drafting of an Inter-American Convention in the OAS,
 given the fact that many countries, and all Latin American ones, do not have specific conflict rules on the topic of international consumption in the Americas seems thus necessary and useful. 
 In this specific case of rules of conflicts of laws, Brazil considers that a model law is not sufficient to reach these goals, even though all Conventions can be used as legislative models or guides;
 Brazil considers that only mandatory multilateral rules will achieve the goal of changing current practices, stimulating consumer trust and re-balancing international consumer contracts and transactions in the region.

2.
GENERAL GOALS OF THE BRAZILIAN PROPOSAL.

The policy and private international goal of the Brazilian proposal is to create a new multilateral and conventional (hard law) instrument with special rules for consumer protection, flexible and balanced to allow the uniform application of a solution in favor of consumers regardless of the forum in case of future controversy among businesses and consumers, overcoming the aforementioned problems.
A) The Brazilian proposal considers the following policy goals:

1. Special protection from applicable law, the one most favorable to consumers in international contracts, even if of a small amount and sporadic, is the necessary response 

a. to the exponential increase of contracts and operations between consumers and professionals, producers or providers of goods and services, especially in e-commerce and in mass tourism in the region;

b. to the increasing number of Free Trade Areas (FTAs) and economic integration processes in the regions;

c. to the growing use of alternative means of dispute settlement and distant forums and in other languages in cases of transboundary consumption;
2. Consumer protection in terms of applicable law must stimulate trust from the parties in international consumer contracts so as 

a. to avoid discrimination of consumers residing in a different contracting State from the State of residence or seat of the professional, company or supplier of goods and services;

b. to increase the possibilities of choice and the circulation of goods and services in the regional market, granting economic benefits to all parties intervening in consumer contracts, operations and transactions;

c. to protect the tourist consumer, in the contracts signed outside of the country of domicile, or in joint-travelling or tourism package contracts, or time-sharing and other similar contracts for the use of immovable property in turns and protecting also the passive consumer, who, being in the country of domicile or customary residence hires by distance, in e-commerce or any other analogous means of international distance consumer contracting;

3. The new legal framework must harmonize the solutions to questions relative to international consumption and grant greater legal security to all parties

a. Validating the limited choice of applicable law in all contracts between tourist consumers and companies or providers of goods and services, increasing the certainty and foreseeability of applicable law and the application of identical solutions regardless of the court or arbiter in the event of a dispute;

b. Validating the limited choice of applicable law, being the consumer in the State of domicile, increasing the certainty and foreseeability of applicable law and the application of identical solutions regardless of the court or arbiter in the event of a dispute;

c. Securing the provision of prior information and the right of choice (prior and ex post facto) of the consumer in terms of applicable law to the contract (legal regime), guaranteed the application of imperative norms connected to the case, always in favor of the consumer’s interests, vulnerable party;

B) The Brazilian proposal also considers the following objectives in terms of conflicts of laws:

1) Due to the constant evolution of consumer methods and contracts, the Convention to be just and useful must have flexible and open connection rules, even allowing (limited) party autonomy, creating a connection to the law most favorable to the consumer and an exception clause for cases not provided for, connections always committed to the utmost substantive value of effective consumer protection in the region, weaker party in international trade.

2) The Convention must be technologically neutral and balanced, in the sense of not establishing discrimination between different forms of technology and regulating the different methods of mass consumption contracting, avoiding discrimination among consumers domiciled in different States of the region. The rules on conflicts of laws must not be an obstacle to the continuous growth of e-commerce and mass tourism, but must increase party trust in the future legal regime, its forseeability and the application of identical solutions regardless of the court or arbiter in the event of dispute between business and consumer;

3) There must be certainty and clear information with respect to applicable rules to participants and their consumer transactions, so that companies can foresee their legal situation and adapt their commercial practices; and so that consumers can make informed and conscious choices before celebrating international consumer contracts and  transactions in the region.

II.
EARLY HISTORY, EVOLUTION AND FINAL VERSION OF THE BRAZILIAN PROPOSAL

1.
BRIEF EVOLUTION TOWARD THE FINAL VERSION

A)
THE PROPOSAL’S EVOLUTION FROM 2000 TO 2004: the contribution of academia

The Brazilian proposal for a Convention to consumer protection was born in academia and in the Brazilian consumer protection movement, but it has found support in the Brazilian government and in Latin American Private International Law scholars.

In 2000, Professor LIMA MARQUES, then president of the Brazilian Institute of Consumer Law and Policy – BRASILCON, seated in Brasilia, and Cathedratic of Private International Law at the Federal University of Rio Grande do Sul, in Porto Alegre, was invited by Dr. Jean-Michel Arrighi to lecture in the OAS Summer Academy, in Rio de Janeiro, and chose the topic of consumer protection through private international law in the region.

The Brazilian Professor Lima Marques identified a legal gap in terms of International Treaties and Conventions on the topics,
 concluding for the convenience and necessity that the OAS regulated the consumer protection in international contracts, especially mass tourism and e-commerce. Proposing an Inter-American Convention, CIDIP, with seven articles, protecting the tourist and the consumer in distance contracts, with the limited choice of applicable law and a new security connection, inspired in the studies of the Argentinean scholars BOGGIANO, TONIOLLO, LORENZETTI and STIGLITZ
 and Europeans, JAYME, NEUHAUS, ZWEIGERT, HONDIUS, VON HOFFMANN, POCAR, KROPHOLLER, FALLON, MAYER,
 which was the law most favorable to the consumer.

The 2000 course was published in Washington in 2001 and deserved re-publication in 2002. In 2001, the Inter-American Juridical Committee included consumer protection as a topic to be studied for the CIDIP VII (CIDIP-VII y Etapas sucesivas CJI/doc. 74/01).
In 2002, the CIDIP VI of Washington mentioned e-commerce (CIDIP VI/Res.1/02).
 In 2003 and 2004, the IAJC invited experts to make topic suggestions (AG/Res. 1923, XXXII-O/03 and AG/Res.2033, XXXIV-O/04).
In academia, the proposal was discussed in the Hague course of Private International Law and in the consumer protection movement; 
 the post-doctoral book written by Professor LIMA MARQUES on the topic of trust and consumer protection in national and international e-commerce received the BRASILCON award of best book on the topic in 2004-2005, as well as its Convention proposal received the support of the International Association of Consumer Law (IACL, Belgium-Canada) and Consumers International (UK).

Also in 2004, private international law professors elaborated the Cordoba Declaration in favor of including the topic of consumer protection in the future work of CIDIPs.

B)
NEGOTIATIONS IN THE OAS (2004-2007): the contribution of experts and delegates 

In 2004, the Brazilian government incorporated the Lima Marques Project as the Brazilian proposal. Canada and the USA presented suggestions of consumer protection in e-commerce. In 2005, the General Assembly of the OAS determined two topics for the CIDIP VII: Consumer Protection and Secured Credit: Electronic Records for the implementation of the Inter-American Model Law on Secured Credit (AG/RES 2065, XXX-O/05). In March 2006, the discussion was started in a Virtual Expert Forum coordinated by John Wilson (AG/RES 2217, XXXVI-O/06).

In December 2006, at the Federal University of Rio Grande do Sul, in Porto Alegre (Brazil), the Preparatory Expert Meeting for the CIDIP VII (OAS) took place, organized by the Brazilian Ministry of Justice and Ministry of Foreign Affairs and the OAS, being coordinated by the Federal University of Rio Grande do Sul and BRASILCON, Brasilia.

From the 1st to the 6th of December, 2006, over 50 experts and delegates of 11 countries in the Americas (Argentina, Bolivia, Brazil, Canada, Costa Rica,  El Salvador, Mexico, Panama, Paraguay, Uruguay and the United States of America), as well as special guests of organizations such as the Hague Conference of Private International Law, Consumers International (UK), International Association of Consumer Law (Belgium/Canada), International Association of Judges (Italy), International Law Association (UK),
 Professional Representatives and guests from over 25 universities from Brazil, Argentina, Uruguay, Paraguay, USA, Italy and Germany (and the Max-Planck-Institut of Hamburg). The meeting was opened with the speech of the president of Consumers International, former IUCO, with 300 associations of consumer protection in 105 countries and the message of the President of the International Association of Consumer Law.
 

The President of Consumers International, Dr. Marilena Lazzarini, affirmed the importance of the meeting for the future of consumer protection in the Americas: “In this moment I feel authorized to say that consumers in the Americas and in the entire world are looking forward to this Preparatory Meeting and the Inter-American Convention which, I think, will eventually derive from it. It is necessary to establish an international framework of consumer protection. A regional response answering to global questions! A first important and firm step towards International norms of consumer protections! Effective norms that help countries that still do not have rules on International consumption, rules that symbolize a commitment to effective protection of tourist consumers, consumers daily bombarded by aggressive and seductive publicity of foreign products and services, rules that create trust in the growing electronic or distance commerce. […] I under stand this moment a san International landmark in the protection of consumers’ rights, and I see in each and every one of you the willingness to under take the responsibility in fixating this landmark in Porto Alegre, Brazil, making its message reverberate throughout the entire continent and other continents. A response that doubtlessly will be daring, courageous, and committed to the effective change and advancement of legislation for the protection of the human rights of consumers! May this meeting in Porto Alegre, Brazil, be a symbol that the OAS and its 34 member States consider that consumer protection in international contracts to be a necessary step towards a better world, more harmonious and fair also in the globalized consumption market!”

The meeting was a success, 
 and in it the three projects were discussed: 
1) the USA proposal of a “Model Law on Mechanisms of Monetary Restitution to Consumers”;

2) the Brazilian proposal relative to “an Inter-American Convention on Applicable Law to Some Consumer Contracts and Relations”;

3) the Canadian proposal of “a Model Law on Jurisdiction and Rules of Conflicts of Laws on Consumer Contracts”.

In January 2007, the representatives of the countries got together in the CJPA-OAS to give their reports. Between March and June of 2007, Brazil and the USA have sent new revised proposals; the USA sent three new Model Laws (Model Law on Redress for small monetary claims, Model Law for electronic arbitration of cross border claims, Model Law on government authority)  and transformed their prior proposal in a Legislative Guide on Consumer Redress
. In 2007 Canada has not send a new proposal.
During the entire year of 2007, the honorable delegations and experts present to the Porto Alegre meeting, from Argentina, Bolivia, Costa Rica, El Salvador, Panama, Paraguay and Uruguay made suggestions to the Brazilian proposal. Canada and the USA have sent valuable suggestions, observations and criticism. In the IJC-OAS Course, in Rio de Janeiro in August 2007, professionals from 15 different countries had the opportunity to use the third version of the proposal and in only 10 minutes they solved the hypothetical cases kindly sent by the USA experts, showing that the Convention is clear and useful to enhance security and foreseeability to international contracts involving consumers and professionals of different countries in the Americas, either common law or civil law countries.
In Simposia, professors from Venezuela, Mexico, Canada and Europe have also sent concrete suggestions for the language. Likewise, professors from the American Association of Private International Law Professors (CEDEP-Asunción) and the Research Group on International and Comparative Consumer Law (GREDICC-UQAM), from Argentina, Bolivia, Brazil, Canada, Colombia, Costa Rica, El Salvador, Ecuador, Panama, Paraguay, Peru, Mexico, Jamaica, Saint Lucia, Uruguay, the United States of America and Venezuela, have kindly made comments to the proposal. 
The discussions and suggestions were all considered by the Brazilian delegation, as well as the European Works on the Rome I Regulation (early version, without party autonomy, with a presumption that the law of normal residency of the consumer is the one most favorable and the version approved in December 2007, comparing the law chosen by the parties with imperative rules of the place of habitual residence to guarantee the application of the law most favorable to the consumer).
The informal working group on drafting ended its work with the Brazilian Delegation in November 2007, and in December the Draft Convention was sent to the OAS to all countries.

2.
MAIN POINTS IN THE EVOLUTION OF THE BRAZILIAN PROPOSAL

The initial Brazilian proposal, of only 7 articles, to the final proposal, with a preamble, 26 articles (13 of which are final styles clauses and 13 specific for consumer protection) has evolved a lot, and it has been improved and consolidated by the joint, generous and very successful work of the experts and delegates, be it in the OAS Virtual Forum, in the Porto Alegre preparatory meeting at the Federal University of Rio Grande do Sul (December 2006), in the Informal Working Group (January-November 2007) and in many academic symposia since 2003.

A) New System, new articles and preamble: preparing the dialogue with the CIDIP V

The proposal now has a preamble under the suggestion of the honorable Delegation of El Salvador in the OAS Virtual Forum of Experts, organized by John Wilson and Jean-Michel Arrighi. Its sources were the preambular clauses of the Inter-American Convention on Applicable Law to International Contracts, CIDIP V of 1994 and the United Nations Convention on the Use of Electronic Communications in International Contracts, NY, 2005, Brazilian, Argentinean and German scholarship on e-commerce and mass tourism nowadays.
The much clearer and objective drafting of the preambular clauses was a Joint effort of the honorable delegations of Argentina, Brazil, El Salvador and Paraguay. The purpose of the preamble is to clarify three points: that this is a convention on conflict of laws, only applicable to consumer contracts and transactions, and that its main goal is to protect the interests of consumers with special and more favorable rules to consumers, so as to guarantee the possibility of valid choice of law, and thus take into account the interests of all parties, foreseeability, real legal security and legitimate expectations, so as to give the possibility of growth of this consumer market in the region.
The final Brazilian proposal presents a new system, under a joint suggestion by the delegations of Brazil and Argentina and it has four parts, as in CIDIP V of Mexico of 1994, to which this Convention is complementary. The goal of approximation is to show that a State can adopt both Conventions jointly, one general on all business contracts and a special one, for the protection of consumers in their contracts with professionals and providers of products and services, or only one, in accordance with the opportunity and convenience of this State. 
In the final version, all articles have their own titles, as their paragraphs, so as to help the application of this Convention, either by a Judie, arbiter, or professionals when drafting their adherence contracts for the region. In other words, the Convention needs to have a pedagogical effect, so as to change the practices of providers, and for such it uses a new technique in the Inter-American system, namely, explanatory and clarifying titles to the content of the norm.
The systematic division of the 26 articles is:
Cap. 1. Scope of application

I- Definitions

II- Material scope

Cap. 2. Applicable Law


I -
General rules

II- Rules for specific situations

Cap. 3. General provisions

Cap. 4. Final provisions

Thus, Chapter I has the rules on the scope of application (art. 1 to 5). It starts with the definitions of consumer (art. 1), of international consumer contract or transaction (art. 2), of international distance consumer contract (art.3) and of consumer domicile (art. 4). The material scope of application is determined in Art. 5, the last one of this chapter, clarifying the excluded themes and dealt with by CIDIP V on International Contracts of 1994, other Inter-American Conventions and/.or International Convention.
Chapter 2 has the rules on applicable law, general rules (art. 6 to 11) and on special situations or specific contracts (art. 12 and 13). Here the main article is Art. 6, that has rules on the contractual protection of the passive consumer (the consumer contracting internationally being in the country of domicile, especially in the case of distance contracting or e-commerce) and rules on the contractual protection of the active consumer (the tourist consumer that contracts internationally being physically outside of the country of domicile).
In this chapter many auxiliary norms were incorporated, especially on prior information to be given to consumers and the validity of the choice of applicable law, a priori, in adherence, on-line or interactive contracts, or a posteriori, when the dispute has arisen. The Brazilian proposal shows a special concern on the choice and information of applicable law (art. 7), the validity of the contract and applicable law to pre-contract information (art. 8), the application in favor of the consumer of the imperative rules of the forum (art. 9.1) and the country of domicile of the consumer, in some case of marketing in the country of the consumer’s domicile (art. 9.2).
The Brazilian proposal also has a clause of exception (art. 10), to exceptional cases, and harmonization to avoid the negative effects of dépeçage (art. 11), so as to guarantee a harmonious interpretation and application of the future Convention.
Chapter 2 ends with two norms for specific situations, namely complex contracts and changing contracts. Thus Article 12 regulates specifically tourism and travel contracts hired in packages or with combined services and in Article 13 contracts of time-sharing.
Chapter 3 has only four rules, one on the exclusion of renvoi (art. 14), on reservations (art. 15), inspired by the rule of CIDIP V, but adapted to the purposes of consumer protection; on the information and proof of the consumer law to be chosen and applied in the case at hand (art. 16) and on the permanent assessment and evaluation of this Convention.
Chapter 4 has 10 final articles present in many Inter-American Conventions, including federal clauses. The Brazilian government presents them in the same language as the CIDIP V of Mexico of 1994, but it is open to any change necessary to a greater number of ratifications of the future Convention.
Thus, there are 13 special articles and 13 complementary and style articles. A short and systematically simple Convention, in accordance with the proposed Hague Convention of 1980 that had only 10 articles, or the Rome Convention of 1980 with only 3 articles on the topic, a main article divided in 5 parts (art. 5), and article on imperative rules (art. 7) and an article with exceptions containing four parts. Currently also the new “Rome I Regulation” has a special article on contractual consumer protection, with 4 paragraphs and 5 special rules and an article on imperative rules.

B)
Main rules and ideas incorporated in the negotiations (2006-2007)

From early 2006, the Exchange of opinions, suggestions and criticism among the experts and delegates, in the Virtual Forum, in the preparatory meeting, in the informal working group and in courses and symposia was very intense and fruitful. So it is that many ideas were incorporated during this negotiation, especially in Article 2 of the initial Brazilian proposal, today divided in articles 6, 7 and 8 of the proposal. 
The current Article 6 (art. 2 in the original proposal) is the main article of general contractual protection of the passive consumer contracting at a distance (art. 6.1), its subsidiary rule is the consumer domicile (art. 6.3) and for the protection of the active tourist consumer (art. 6.4). 
In the first case, Article 6.1 allows to a limited extent party autonomy.  The parties, being the consumer in the country of domicile (for example in e-commerce contracting) can validly choose the law of the consumer domicile, the place of celebration, the place of performance or the seat of the provider of products or services; such law will be applicable whenever it is more favorable to the consumer.
Here a new idea of the Proposed Convention of Brazil, inspired by Argentinean (Antonio BOGGIANO), and European (POCAR y LECLERC) scholarship, and by the example of art. 5 of the Rome Convention of 1980, that had as a basis the application of the law most favorable to the consumer, by the comparison between the rules of lex causae and the law of habitual residence of the consumer. In the negotiations, especially in the Porto Alegre preparatory meeting, the Brazilian delegation transformed the substantive comparison of laws (considered to be complex and difficult) to a formal comparison of Private International Law.
Thus, Art. 6.2 brings ordered criteria for the “determination of the most favorable law”. As a final test, the judge or arbitrator will use this norm to determine – in conflicts of laws – which is the most favorable law. To these effects the most favorable law is deemed to be – in accordance with the Rome I Regulation of the European Union, the law of consumer domicile; after that 3 other options of coincidences of laws, that may present themselves in the instant case, like the suggestions sent by the Venezuelan experts, and that may lead the judge to consider the requirements of the Convention fulfilled and validate the choice made by the parties. The last choice is new and is founded on North American law after 2001, the Uniform Commercial Code (reasonable relationship) as a means to stimulate the dialogue between civil law and common law. 
Many Latin-American countries do not accept party autonomy in Private International Law or conflicts of law, not even in International contracts between two professionals (Business-to-Business, B2B), including Brazil. The project presented by the Uruguayan expert, Prof. Eduardo Tellechea Bergmann, assumes that the law of the consumer’s domicile is always the most favorable. Likewise, the Argentinean doctrine of Ricardo Lorenzetti and many other outstanding scholars. Likewise, this rule of favor consumidor (application of the most favorable law to the passive consumer) originated in the Lima Marques project, of 2000, and consolidated in the Porto Alegre preparatory meeting and the following negotiations is the most important symbolic and valorative point of the Convention proposal by Brazil. The Brazilian government can only accept party autonomy in international contracts involving professionals (Business-to-Consumers, B2C), if the choice of applicable law is limited (Art. 6.1) and in the end there is a test of application of the law most favorable to the consumer (Art. 6.1 in fine and Art. 6.2).  
Thus the Brazilian Delegation thanks the suggestion of the honorable Canadian Delegation, that in its proposal of a model law on applicable law (November 2006, art. 7) proposes the total elimination of party autonomy to consumer contracts with passive consumers or at a distance. The Brazilian Delegation considers that this radical model will not be necessary, but acknowledges that Canada has a lot of experience with e-commerce in the region. 
Therefore, the final Brazilian proposal brings a new option for art. 6.2, now of total nullity of choice of law in contracts done being the consumer in the country of domicile, in accordance with the Canadian model (Canadian Proposal of a model law on applicable law, November 2006, art. 7), only for the case that in final negotiations the test of the most favorable law of paragraph 1 in fine and 2 of Article 6 is eliminated. In such case, the greater goal of consumer protection would be damaged and it seems preferable to allow party autonomy only in tourism contracts, in accordance with the Canadian model. It is hoped that this symbolic and key norm of the Brazilian proposal can reach approval in the final Conference. In the negative, if the test of most favorable law is eliminated, the Brazilian proposal, by suggestion of the honorable Delegation of El Salvador, with the language modified by the Brazilian delegation, brings an optional norm (art. 6,2b), in accordance with the spirit of the Canadian Model Law proposal called: Nullity of the choice by comparison with imperative law most favorable to the consumer. In the suggestions and proposals sent by the independent experts of Uruguay, Venezuela, Canada and Argentina, in many cases party autonomy to contracts with passive consumers did not exist, so that this option tends to approximate the Brazilian proposal to the initial Canadian proposal, to the extent that both have as a goal consumer protection through special rules of conflicts of law for these contracts.
Contracts done by tourists or by the consumer outsider the country of domicile (Art. 6.4) will be governed by the law chosen by the parties, that – without the test of most favorable law – can choose only among three different laws: the law of consumer domicile, the place of signature, or the place of performance. In case of no Choice by the parties, the law of the place of celebration of the contract (lex loci celebratione) will govern, defined as the place where the consumer and the provider or professional are physically at the moment of signature of the contract.
The proposal has a special concern with informing the consumer about the Choice of law (Art. 7.1). By the example of the Hague proposal of 1979 and the Rome Convention of 1980, the choice by the parties of applicable law must be express and written, known and consented in each case. The proposal precise even that in case of choice by the provider to consumer adherence, the law chosen as applicable must be clearly expressed also in prior information given to the consumer, and, if possible, in the contract itself.
In Art. 7.2 the on-line choice is allowed, by a suggestion from the Brazilian Professor Nadia de Araújo, present in the Porto Alegre preparatory meeting. Thus, the response clarifies that, in case of on-line distance and interactive choice by the consumer, the options of laws available must be clearly communicated in the prior information given to the consumer. This criterion will be recovered in Art. 10, to authorize or not the use of the exception clause.
Art. 7.3 allows the posterior Choice, by a suggestion of the delegation and independent experts of Argentina. Thus, in accordance with international tendencies, the parties can in common agreement and after the dispute has arisen, choose among the options of art. 6 a State law different from the one expressly chosen in the contract. Such a change will not affect the formal validity of the original contract nor third-party rights.

Art. 7.4 allows, contrary to CIDIP V of commercial contracts between professions, the choice of only one law to regulate the consumer contract. Article 8, like the CIDIP V, the Rome Convention and some European Directives, determines the law applicable to the existence and validity of the contract and the consent of the parties about the choice of applicable law (Art. 8.1) and, by a suggestion of the German scholar Erik Jayme, also determines the applicable law to prior information to be given to the consumer (Art. 8,2). This is so because the good-faith professional has to be able to trust that the law chosen in accordance with the Convention can be used to determine which information must be given to the consumer in the pre-contract phase, as well as the information on the choice of law determined by the proposal itself. 
The proposal also provided that the application in favor of the consumer of imperative rules of the forum (art. 9.1) and the country of domicile of the consumer, in some marketing cases (art. 9.2). The Brazilian proposal also has an exception (art. 9) and harmonization clause (art. 10). The result of the consultation to the interested parties, especially the consumer protection movement represented by Consumers International and the International Consumer Law Association and the other institutions was very positive. It is expected that the impact of the new Convention on the Inter-American consumer commerce will be very positive, but the Convention itself presents suggestions of constant evaluation in order to avoid discrimination among consumers or harm to the increasing e-commerce and mass tourism in the region (art. 17).

Annex I: Final version of the Brazilian proposal

FINAL BRAZILIAN PROPOSAL

Inter-American Convention on the law applicable to international consumer contracts and transactions (2007)

The States Parties to this Convention, 
REAFFIRMING   their desire to continue the progressive development and codification of private international law among member States of the Organization of American States;   

HAVING IN MIND the convenience of harmonizing the solutions to questions relative to international consumption as a means to contribute to the development of international trade in the region, the need to provide for an adequate protection to the consumer, in accordance with the UN General Assembly Resolution A/RES/39/248 (Guidelines for Consumer Protection, 16 April 1985), and to give greater juridical security to all the parties intervening in consumer transactions; 

OBSERVING that the exponential growth of contracts and transactions between consumers and professionals or suppliers of goods and services in the region, and the changing modes in which these happen bring the necessity to create a clear legislative framework that facilitates international contracts and stimulates consumer reliance on international consumer contracts; 

NOTING that the main goal of this Convention is to establish a legal regime in the matter of applicable law that gives the most favorable and special protection to consumers in their international contracts and transactions with professionals, providers and suppliers of goods and services, be it as tourists or in distance sales, enabling the increase in the circulation of goods and services and the possibilities of choice, avoiding discrimination, in the regional market; 

HAVE AGREED to approve the following Convention: 

Chapter 1 - SCOPE OF APPLICATION
I - DEFINITIONS

Article 1.  Definition of consumer

1.
(Main Definition of Consumer) For the purposes of the contracts and transactions comprehended in this Convention, consumer means any natural person who, in a transaction with a professional trader or provider of goods or services, acting for personal, family or household purposes, or purposes not related to his professional activity or with the purpose of reselling.

2.
(Consumer by assimilation) Third parties or other bystanders who directly enjoy, as final consignees, the services and products contracted for can also be regarded as consumers for the purposes of this Convention. 

Option in case art. 1.2 is eliminated:

[1. (Consumer) For the effects of the contracts and transactions comprehended in this Convention, consumer means any natural personal who is the final consignee of goods and services that, in relations with a professional or supplier of goods and services, acting for personal, family or household purposes, or purposes not belonging to his professional activity or with the purpose of reselling.]

[3. 
(Possible Extension) If the law indicated as applicable by virtue of this Convention or other law closely connected to the case defines who is to be regarded as a consumer or treats other agents as consumers in a wider or more favorable manner, the judge entitled to adjudicate the matter may take into consideration such an expanded scope of application of this Convention, to the extent it is more favorable to the consumer’s interests.] 
Art. 2. Definition of international consumer contract or transaction.
1.
(International consumer contract or transaction) For the purposes of this Convention, an international consumer contract or transaction is considered to have happened when, at the moment of contracting, the consumer has its domicile in a country different from the domicile or seat of the professional or provider of goods or services that acted in the transaction, operation or contract. 
2.
(Operations included) As international consumer contract or transaction comprehends all operations or acts celebrated between a consumer and a professional or supplier of goods or services that have real and objective contacts with more than one State. Real and objective contacts are, among others, the domicile, the seat or the habitual residence of the parties, the places of contracting and performance, the international distance contracting and the situation of the goods object of the international contract or transaction.

Art. 3.
Definition of international distance consumer contracting
1.
(International distance consumer contracting) International distance consumer contracting is the act or negotiation of a contract celebrated between a professional or provider of products or services and a consumer both of whom have their domiciles or seats in different States, without physical presence in the same State at the moment of conclusion of the contract. Such rule is applicable to contracts celebrated at distance, electronically, by telecommunications, by catalogues or by any analogous means of international distance consumer contracting.

[2.
(Place of celebration in distance contracting) In case of international distance contracting the place of contracting or celebration is presumed to be that of the domicile of the consumer, as notified at the moment of contracting.]

Art. 4. Definition of consumer domicile 

1.
(Consumer domicile) The domicile of the consumer shall be determined by the following circumstances in the indicated order:

a.
The location of his habitual residence, by the time of the conclusion of the contract between the parties;

b.
In the absence of the foregoing, the place of mere residence or the place where the person is to be found.

c.
The domicile of incompetent persons is that of their legal representatives, except when they are abandoned by those representatives.

[2.
(Domicile notified at the moment of conclusion of the contract) In case of international distance consumer contracting the consumer’s domicile will be regarded as the address or domicile communicated by the consumer to the professional or provider of goods or services at the moment of conclusion of the contract between the parties.]

II – SCOPE OF APPLICATION

Article 5.  Excluded matters 

1.
(Direct exclusion) This Convention does not determine the law applicable to:

a.
transport contracts governed by international instruments in force;

b.
[insurance] contracts and obligations deriving from securities transactions between Insurances companies;

c.
matters arising from the civil status or legal capacity of natural persons;

[d.
questions arising from product liability]

e.
contractual obligations the main object of which are wills and successions, matrimonial property regimes or those derived from family relations;

[f.
arbitration agreements and agreements on the choice of forum;]

[g.
matters of jurisdiction, representation by attorneys before courts and alternative dispute resolution;]

h.
matters of company law, social security, taxation, labor matters, domain names and intellectual property;

[i.
contracts and transactions free to the consumer;]

j.
contracts for international commercial transactions conducted between professionals or providers of goods and services;

[k.
bills of exchange, promissory notes, bills of lading, or any transferable document or instrument that entitles the bearer or beneficiary to claim the delivery of goods or the payment of a sum of money;]
l.
obligations between bankrupts and their creditors and other similar procedures, especially pre-bankruptcy and analogous. 

2.
(Indirect exclusion) All other consumer contracts and transactions, and the obligations arising thereof that, including consumers, are governed by specific obligations deriving from other treaties in force are also excluded from the scope of application of this Convention.

CHAPTER 2

DETERMINATION OF APPLICABLE LAW

I – GENERAL RULES

Article 6.  Contractual protection

1.
(Limited and valid choice of applicable law – Passive consumer) International contracts and transactions celebrated by the consumer in his country of domicile are governed by the law chosen by the parties; the parties may choose the law of the consumer’s domicile, the law of the place of celebration, the place of performance or the law of the domicile or seat of the provider of goods or services, subject to articles 9 and 10 of this Convention; such law will be applicable to the extent it is the most favorable to the consumer.

[2.
(Determination of the law most favorable to the passive consumer) For the present purposes the most favorable option to the consumer will be regarded as the following ones, in the order indicated:

a)
The law of the consumer’s domicile;

b)
The law of the common residence of the consumer and one of the branches of the provider of goods or services;

c)
The law of the place of contracting, if coinciding with the law of the domicile, the main branch or the seat of the provider of goods or services, which act in the contract or transaction in a capacity other than distributor or distribution center;

d)
The law of the place of the delivery of goods or the service’s performance, if it has at the same time a significant and reasonable relationship to the parties and to the transaction.] 
[Option of total nullity of the choice of law in contracts celebrated by the consumer while in her/his country of domicile, in accordance with the Canadian model (Proposal of Canadian Model Law on applicable law, November 2006, art.7), in case of elimination of the most favorable law test of this article, nr. 1, in fine and nr. 2:

2b. (Invalidity of the choice of law by comparison with imperative rules most favorable to the consumer) In international contracts celebrated by the consumer being in his country of domicile the choice of law will be void to the extent it deprives a consumer of the most favorable protection afforded by the mandatory rules of the law of the country in which she or he had her or his domicile if:
-
the conclusion of the contract or the consumer contract has been preceded in the country of the consumer’s domicile or resulted from a solicitude of business or of any negotiation or marketing activity by the provider its branches or representatives, especially advertising material, mail, e-mail messages, prizes, invitations to make an offer, and other similar activities aimed at the commercialization of products and services and at the creation of a captive customer base in such country.

-
the seller or his representative, the professional or provider of goods and services has received the consumer’s request or order from her or his country of domicile, or

-
the seller of goods, the professional or provider of goods and services has induced the consumer to travel to another country different from the consumer’s country of domicile in order to configure the consumer contract.] 
3.
(Subsidiary application of the law of the consumer’s domicile – Passive consumer) If there is no valid choice of law by the parties, the contracts and transactions made being the consumer in her or his country of domicile are governed by the law of this place, subject to the requirements of articles 9 and 10. 

4.
(Limited and valid choice of applicable law – Active consumer) The contracts and transactions celebrated by the consumer being outside of his country of domicile are governed by the law chosen by the parties, who may validly choose the law of the place of contracting, the law of the place of performance or the law of the consumer’s domicile. 

5.
(Subsidiary application of the law of the place of contracting- Active consumer) In case of no valid choice, the contracts and transactions are governed by the law of the place of contracting, the latter considered the State where consumer and the professional or provider are physically present for the conclusion of the contract. 
Art. 7 – Choice and information of applicable law

1.
(Information to the consumer about the choice) The choice of the law by the parties must be express and in writing, known and agreed in each case. In the event of choice of standard contracts by the provider, the law chosen as applicable must be clearly indicated in the prior information given to the consumer, and if possible in the contract itself. 

2.
(On-line choice of the law) In case of on-line or distance interactive choice by the consumer, the options of laws to be selected must be clearly and noticeably communicated in the prior information given to the consumer. 
3.
(A posteriori choice of law) The parties may, by common willingness and after the conflict or dispute has arisen, choose another State law other than that expressly provided for in the contract among the options of article 6. Such modification shall not affect the formal validity of the original contract nor the rights of third parties.

4.
(Applicable law to the contract) In all cases, the parties may select only one applicable law to the contract, which must be a Law of a State or Nation. 
Art. 8 – Applicable Law to the Existence and Validity of the Contract and to prior information

1.
(Existence and validity of the contract and the choice of the law) The conditions existence and validity of the contract, and also the substantial validity of the consent of the parties with respect to the choice of the applicable law shall be governed by the lex fori in addition to those of this Convention.

[2.
Law applicable to prior information) Prior information to be given to the consumer in the contract formation phase must be in accordance with the provisions of this Convention and with those resulting from the law presumably applicable to the future contract.]

Article 9.  Internationally mandatory rules

1.
(Mandatory rules of the forum) Notwithstanding the provisions of the preceding articles, the provisions of the law of the forum shall necessarily be applied when they are internationally mandatory requirements.

2.
(Mandatory rules of the consumer’s domicile) In case the conclusion of the contract or transaction was preceded by any negotiations or marketing activities by the provider or its representatives in the country of the consumer’s domicile, especially advertising material, mail, e-mail messages, prizes, invitations, and other similar activities focused on the commercialization of products and services and on the creation of a captive customer base in the country of the consumer’s domicile, this country’s internationally mandatory rules for consumer protection shall necessarily apply, in addition to those of the lex fori the law applicable to the contract or consumer transaction.

[3.
(Fundamental Public Policy – Ordre Publique International) The application of the law specified by this Convention may be refused only where shall not be applied when it is manifestly incompatible with the fundamental public policy of the forum State (ordre public international).

Article 10.  Exception clause
[1. (Exception) The law specified as applicable by this Convention may not be applicable in exceptional cases, if, considering all the circumstances of the case, the connection with the law indicated as applicable is superficial and the case itself is more closely related to another law, more favorable to the consumer.]

[2.
(Criteria) In case of application of paragraph 1, the judge must take into account especially:

a)
the need for predictability of the applicable law by the parties;

b)
the circumstance that the consumer transaction or contract is regularly valid, in accordance with the rules of the States with which it had relations or contacts at the moment of its conclusion, 

c)
the possibility to both parties of gaining prior knowledge of the rules of consumer protection of the chosen law, and

d)
the fact that the choice by the professional of the applicable law has avoided discrimination to the consumer because his or her domicile or nationality and it has been in accordance with the provisions of this Convention.]

Article 11. Harmonization clause

1.
(Law of States not party) The law designated by this Convention shall be applied even if this law is that of a State that is not a party to this Convention.

2.
(Harmonization) The different laws that may be applicable to various aspects of one and the same transaction or legal relation shall be applied harmoniously in order to attain the purposes pursued by each of such laws in favor of the consumers. Difficulties that may be caused by their simultaneous application shall be resolved in light of the requirements of consumer protection and of equity in each specific case.

3.
(Harmonious interpretation and application) For the purposes of interpretation and application of this Convention, its international character and the need to promote uniformity in its application must be taken into account.

II – RULES FOR SPECIFIC SITUATIONS

Article 12.  Travel and tourism contracts 

1.
(Objective factor of connection in the coincidence of domiciles) Individual travel contracts concluded in package or with combined services, such as a tourist group or together with other hotel and/or touristic services, shall be governed by the law of the consumer’s domicile, if it is also the place of business or branch of the travel agency with whom the travel contract was celebrated, or where the offer was made, or advertising or any prior negotiations by the provider, organizer, agent or its autonomous representatives.

2.
(General factor of connection) Other cases not included in the paragraph above shall be governed by the general rules of this Convention.

Article 13.  Timesharing contracts and similar contracts of use of immovable property in turns 

1.
(Mandatory rules of the country of marketing) Subject to the requirements of articles 6, the mandatory rules of the country where the offer has been done, where advertising or any marketing activity, such as phone calls, invitations for receptions, meetings, parties, sending of prizes, invitation to make offers, making of raffles, all-paid trips or free gifts, among other activities conducted by representatives or owners, organizers or managers of timeshares and similar systems or contracts of use by turns of immovable property, or where pre-contracts or timeshare contracts or contracts for the right of use/enjoyment  by turns of immovable property are signed, shall apply in favor of the consumer in addition to the applicable law. 

2.
(Mandatory rules of the country where the property is located) The mandatory rules on consumer protection of the country of physical location of the leisure and hotel facilities which use as a method of sales, use or habitation the timeshare contract and similar systems or contracts of use by turns of immovable property, located in States parties to this Convention, can also be considered in addition to the applicable law in favor of the consumer.

CHAPTER 3 – GENERAL CLAUSES

Article. 14. Exclusion of renvoi – The law of a State applicable for the purposes of this Convention excludes that State’s rules of private international law relative to the determination of applicable law.

Art. 15. Reservations

[1.
When signing, ratifying or acceding to this Convention, States may formulate reservations that apply to one or more specific provisions and which are not incompatible with the object of this Convention and the goal of giving the most favorable protection to consumers.

2.
A State Party may at any time withdraw a reservation it has formulated.  The effect of such reservation shall cease on the first day of the third calendar month following the date of notification of withdrawal. Any reservations done have no reciprocal effect] 

Article. 16. Information and proof of consumer law - For the attainment of these goals States can also make use of mechanisms of the Inter-American Convention on Proof and Information of Foreign Law or in other international instruments in force in such States, including the designation of Central Authorities. 
Art. 17. Follow-up and permanent assessment - For the follow-up and continuous assessment of this Convention, a Group of Experts and governmental agencies before the OAS on the topic of consumer protection in the region may be created.]

CHAPTER 3 –  FINAL CLAUSES

Article 18.

In the case of a State which has two or more systems of law applicable in different territorial units with respect to matters covered by the Convention:  a) any reference to the laws of the State shall be construed as a reference to the laws in the territorial unit in question; b) any reference to habitual residence or place of business in that State shall be construed as a reference to habitual residence or place of business in a territorial unit of that State.
Article 19.
A State within which different territorial units have their own systems of law in regard to matters covered by this Convention shall not be obliged to apply this Convention to conflicts between the legal systems in force in such units.

Article 20.
1.
If a State has two or more territorial units in which different systems of law apply in relation to the matters dealt with in this Convention, it may, at the time of signature, ratification or accession, declare that this Convention shall extend to all its territorial units or to only one or more of them. 

2.
Such declaration may be modified by subsequent declarations, which shall expressly indicate the territorial unit or units to which the Convention applies.  Such subsequent declarations shall be transmitted to the General Secretariat of the Organization of American States, and shall take effect ninety days after the date of their receipt.

Article 21.
This Convention shall be open to signature by the member States of the Organization of American States. 
Article 22. 

This Convention shall be subject to ratification.  The instruments of ratification shall be deposited with the General Secretariat of the Organization of American States. 

Article 23.
This Convention shall remain open for accession by any other State after it has entered into force.  The instruments of accession shall be deposited with the General Secretariat of the Organization of American States. 

Article 24.

1.
This Convention shall enter into force for the ratifying States on the thirtieth day following the date of deposit of the second instrument of ratification. 

2.
For each State ratifying or acceding to the Convention after the deposit of the second instrument of ratification, the Convention shall enter into force on the thirtieth day after deposit by such State of its instrument of ratification or accession. 
Article 25.

This Convention shall remain in force indefinitely, but any of the States Parties may denounce it.  The instrument of denunciation shall be deposited with the General Secretariat of the Organization of American States.  After one year from the date of deposit of the instrument of denunciation, the Convention shall no longer be in force for the denouncing State. 

Article 26. 

The original instrument of this Convention, the English, French, Portuguese and Spanish texts of which are equally authentic, shall be deposited with the General Secretariat of the Organization of American States, which shall forward an authenticated copy of its text to the Secretariat of the United Nations for registration and publication in accordance with Article 102 of its Charter.  The General Secretariat of the Organization of American States shall notify the Member States of the Organization and the States that have acceded to the Convention of the signatures, deposits of instruments of ratification, accession and denunciation, as well as of reservations, if any, and of their withdrawal. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized thereto by their respective Governments, do hereby sign the present Convention. 
DONE AT ….., ……, 
� FILENAME  \* MERGEFORMAT �CP21250E05�
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