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Item 5 on the agenda

DRAFT RESOLUTION

RIGHT TO FREEDOM OF THOUGHT AND EXPRESSION
AND THE IMPORTANCE OF THE MEDIA

(Considered by the Permanent Council at its meeting of May 21

and submitted to the General Committee of the General Assembly)

THE GENERAL ASSEMBLY,

HAVING SEEN the Annual Report of the Permanent Council to the General Assembly (AG/doc.4698/07 corr. 1);

RECALLING resolutions AG/RES. 2287 (XXXVII-O/07) and AG/RES. 2237 (XXXVI-O/06), “Right to Freedom of Thought and Expression and the Importance of the Media”;

UNDERSCORING the Declaration of Santo Domingo: Good Governance and Development in the Knowledge-Based Society [AG/DEC. 46 (XXXVI-O/06)], adopted on June 6, 2006;
RECALLING that the right to freedom of thought and expression, which includes the freedom to seek, receive, and impart information and ideas of all kinds, is recognized in the American Declaration of the Rights and Duties of Man (Article IV), the American Convention on Human Rights (Article 13), the Inter-American Democratic Charter (including Article 4), the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, and other international instruments and national constitutions, [as well as United Nations General Assembly resolution 59 (I) 110 (II) and 127 (III)
 and resolution 104 of the General Conference of the United Nations Educational, Scientific and Cultural Organization (UNESCO);]

RECALLING ALSO that Article IV of the American Declaration of the Rights and Duties of Man states that “[e]very person has the right to freedom of investigation, of opinion, and of the expression and dissemination of ideas, by any medium whatsoever”;
RECALLING FURTHER resolutions 59 (I), 110 (II) and 127 (II) of the United Nations General Assembly, which declare that freedom of information is a fundamental human right that requires, as an indispensable element, the willingness and capacity to employ its privileges without abuse, and, as a basic discipline, the moral obligation to seek the facts without prejudice and to spread knowledge without malicious intent; condemn all forms of propaganda designed to provoke or encourage any threat to the peace, breach of the peace, or act of aggression; and invite states to combat, within the limits of constitutional procedures, the diffusion of false or distorted reports likely to injure friendly relations between states;



ACKNOWLEDGING that freedom of information is a human right, which requires as an essential element for its exercise, the will and capacity to use and not to abuse its privileges, as well as the moral obligation to investigate the fact without prejudice and to disseminate information without malicious intent;

RECALLING that Article 13 of the American Convention on Human Rights states that:

1. Everyone has the right to freedom of thought and expression. This right includes freedom to seek, receive, and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the form of art, or through any other medium of one’s choice;

2. The exercise of the right provided for in the foregoing paragraph shall not be subject to prior censorship but shall be subject to subsequent imposition of liability, which shall be expressly established by law to the extent necessary to ensure:

a. Respect for the rights or reputations of others; or
b. The protection of national security, public order, or public health or morals.
3. The right of expression may not be restricted by indirect methods or means, such as the abuse of government or private controls over newsprint, radio broadcasting frequencies, or equipment used in the dissemination of information, or by any other means tending to impede the communication and circulation of ideas and opinions.

4. Notwithstanding the provisions of paragraph 2 above, public entertainments may be subject by law to prior censorship for the sole purpose of regulating access to them for the moral protection of childhood and adolescence.

5. Any propaganda for war and any advocacy of national, racial, or religious hatred that constitute incitements to lawless violence or to any other similar action against any person or group of persons on any grounds including those of race, color, religion, language, or national origin shall be considered as offenses punishable by law;

RECOGNIZING the importance of the communications media in appropriately strengthening freedom of expression, as provided in Article 13 of the American Convention on Human Rights;

RECALLING that Article 12.1 of the American Convention on Human Rights states that everyone has the right to freedom of conscience and of religion. This right includes freedom to maintain or to change one’s religion or beliefs, and freedom to profess or disseminate one’s religion or beliefs, either individually or together with others, in public or in private; as well as the “freedom to maintain or to change one’s religion or beliefs”.


REAFFIRMING that transparency in government activities, probity and responsible public adminisration on the part of governments, and respect for social rights and freedom of expression and the press are essential components of the exercise of democracy, as stated in the Inter-American Democratic Charter;


 


UNDERSCORING that access to information and the exchange and creation of knowledge are important elements of a free, democratic, and pluralistic society, and that the use of the Internet and the World Wide Web in particular, without political censorship, contributes to the development of a democratic future and the exercise of the right to freedom of expression, and the free flow of information and ideas for all the peoples of the Americas
; 
NOTING principles 10, 11, 12 and 13 of the Declaration of Principles on Freedom of Expression of the Inter-American Commission on Human Rights (IACHR), of 2000; which refer to the decriminalization of “desacato” (offensive expressions directed at public officials);

REAFFIRMING that “the communications media make an indispensable contribution to strengthening democratic systems in the Hemisphere
”; 


BEARING IN MIND the country reports and relevant volumes of the Annual Reports of the IACHR for 2005, 2006 and 2007 on freedom of expression, as well as their recommendations and the comments by member states during meetings at which said reports were presented; 
TAKING INTO ACCOUNT resolutions 2004/42 “The Right to Freedom of Opinion and Expression”, of the United Nations Commission on Human Rights, which stresses the need to ensure that invocaion of national security, including counter-terrorism, is not used unjustifiable or arbitrarily to restrict the right to freedom of opinion and expression”;

TAKING INTO ACCOUNT ALSO resolution 2005/38, “The Right to Freedom of Opinion and Expression,” of the United Nations Commission on Human Rights; and which states that the exercise of the right to freedom of opinion and expression is one of the essential foundations of a democratic society; is enabled by a democratic environment which, inter alia, offers guarantees for its protection; is essential to full and effective participation in a free and democratic society; and is instrumental to the development and strenghtening of efective democratic systems;

RECALLING the significance of the studies and contributions approved by UNESCO regarding the contribution of the media to strengthening peace, tolerance, and international understanding, to the promotion of human rights, and to countering racism and incitement to war, especially the Declaration of Principles on Tolerance.


TAKING INTO ACCOUNT the Declaration  of Principles of the World Summit on the Information Society, which reaffirms that the independence, pluralism, and diversity of media are essential to the Information Society
, and calls for “the responsible use and treatment of information by the media in accordance with the highest ethical and professional standards”; and

UNDERSCORING that Secretary General José Miguel Insulza affirmed on January 5, 2007 that the “closing of a mass communications outlet is a rare step in the history of our hemisphere and has no precedent in the recent decades of democracy” and that the “adoption of and administrative measure to close a news outlet gives the appearance of a form of censorship against freedom of expression,”

RESOLVES:

1. To reaffirm the right to freedom of expression and to call upon member states to respect and ensure this right, in accordance with the international human rights instruments to which they are party, such as the American Convention on Human Rights and the International Covenant on Civil and Political Rights, inter alia.

2. To reaffirm that freedom of expression and dissemination of ideas are fundamental for the exercise of democracy.

3. To urge member states to safeguard, within the framework of the international instruments to which they are party, respect for freedom of expression in the media, including electronic, print
, radio and television, and, in particular, respect for the editorial independence and freedom of the media.

4. To urge those member states that have not yet done so to consider signing and ratifying, ratifying, or acceding to, as the case may be, the American Convention on Human Rights.

5. To reaffirm that free and independent media are fundamental for democracy and for the promotion of pluralism, tolerance, and freedom of thought and expression; and to facilitate dialogue and debate, free and open to all segments of society, without discrimination of any kind, so they may shed light on the dangers posed by indifference to the rise of intolerant groups and ideologies.

6. To urge member states to promote a pluralistic approach to information and multiple points of view by fostering full exercise of freedom of expression and thought, access to media, and diversity in the ownership of media outlets and sources of information, through, inter alia, transparent licensing systems and, as appropriate, effective regulations to prevent the undue concentration of media ownership.
7. To urge member states to consider the importance of including, in their domestic legal systems, rules about the establishment of alternative or community media and safeguards to ensure that they are able to operate independently, so as to broaden the dissemination of information and opinions, thereby strengthening freedom of expression.

8. To call upon member states to adopt all necessary measures to prevent violations of the right to freedom of thought and expression and to create the necessary conditions for that purpose, including ensuring that relevant national legislation complies with their international human rights obligations and is appropriately and effectively implemented, and does not allow for the manipulation of regulatory and legal authorities to suppress free speech.

8 bis To reaffirm that the exercise of state power to, inter alia, regulate television and radio boradcast frequencies and provide public funds to media outlets with the intent to influence, put pressure on, punish, or rewards media for the opinions they express threathens freedom of expression.

9. To urge member states to review their procedures, practices, and legislation, as necessary, to ensure that any limitations on the right to freedom of opinion and expression are only such as are provided by law and are necessary for respect of the rights or reputations of others or for the protection of national security, public order (ordre public), or public health or morals.
9 bis To reaffirm the right to freedom of conscience and religion, which includes, inter alia, the freedom to profess or disseminate one’s religion or belief;

10. To recognize the valuable contribution of information and communication technologies, such as the Internet, to the exercise of the right to freedom of expression and to the ability of persons to seek, receive, and impart information, as well the contributions they can make to the fight against racism, racial discrimination, xenophobia, and related and contemporary forms of intolerance, and to the prevention of human rights abuses.

10 bis To reaffirm the role of the communications media to perform their functions in a responsible, in accordance with the highest ethical and professional standards, which is essential to guaranteeing respect for this right.

11. To recognize that protecting the confidentiality of journalistic sources is important to the full exercise of the right to freedom of thought and expression.
11 bis
To urge all member states to promote freedom of expression and the flow of information on the Internet by allowing citizens to express themselves through online fora and allowing them broad access to websites and search engine results, taking into consideration the superior interest of protecting children and adolescents pursuant to applicable legislation; 

11.
To invite / urge
 member states to adopt rules to ensure that all media are able to operate without political censorhsip and are free in practice to express dissenting political views and 
consider the recommendations concerning defamation made by the Office of the Special Rapporteur for Freedom of Expression of the IACHR, namely by repealing or amending laws that criminalize desacato, defamation, slander, and libel, and, in this regard, to regulate these conducts exclusively in the area of civil law. 
12.
To reiterate to the Permanent Council that, through its Committee on Juridical and Political Affairs, it is to hold a special two-day meeting to delve further into the existing international jurisprudence on the subject covered in Article 13 of the American Convention on Human Rights and include the following items on the agenda of that meeting:

a. Public demonstrations as exercise of the right to freedom of expression; and
b. The subject of Article 11 of the American Convention on Human Rights.
c. Responsibility and objectivity of the communications media in the exercise of their functions and its relationship to the right to freedom of thought and expression.

d. The role of alternative and community media in the exercise of the right to freedom of thought and expression.



Invitees to the aforementioned meeting will include members of the Inter-American Court of Human Rights, the Inter-American Commission on Human Rights, including the Special Rapporteur for Freedom of Expression, and experts from the member states, all for the purpose of sharing their experiences with these issues.
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12 bis
To request the Office of the Special Rapporteur for Freedom of Expression to perform a study on the conduct and performance of communications media owners during the recent electoral processes in the Hemisphere, for discussion at the next special meeting.

12 ter 
To endorse the work of the Commission’s Special Rapporteur for Freedom of Expression and to urge members states to support the efforts of the Special Rapporteur by welcoming on-site visits and providing additional resources when possible.

13. To take into consideration the findings of, and views expressed at, the Special Meeting on Freedom of Thought and Expression, held on October 26 and 27, 2006, in the framework of the Committee on Juridical and Political Affairs; and the special meeting held on February 28 and 29, 2008, and 
to request the Special Rapporteur of the IACHR to report on the conclusions and recommendations issued by the experts at that special meeting, in order to follow up on the matter.

14. To request the Permanent Council to report to the General Assembly at its thirty-eighth regular session on the implementation of this resolution, which will be carried out within the resources allocated in the program-budget of the Organization and other resources.
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�Venezuelan proposal consistent with the proposal for par. 4, alternative B.


�U.S. wants to delete this phrase.


�Venezuela proposal A


�Venezuela proposal B.


�Venezuelan proposal.


�U.S. proposal. Venezuela is going to consult with capital.


�U.S. proposal, but willing to remove it depending on how the negotiations go.


�U.S. proposal.


�Accepted.


�U.S. proposal.


�U.S. Proposal. Venezuela is going to consult to capital.


�Venezuelan proposal. In principle, U.S. agrees but needs confirmation.


�U.S. proposal. Venezuela will accept it if the U.S. accepts the previous paragraph.


�Venezuelan proposal ad referendum of U.S.


�Venezuelan proposal, ad referendum of the U.S.


�U.S. proposal. Since it is unacceptable to Venezuela, the U.S. will propose an alternative text.


�U.S. proposal, ad referendum of Venezuela.


�Venezuelan proposal, ad referendum of the U.S.


�U.S. proposal; Venezuela wants to keep the 2007 wording.


�U.S. proposal, but willing to delete it if Venezuela accepts the addition at the end of the previous paragraph.


�US proposal; not all delegations understand the relevance of this paragraph in the context of this resolution.


�Venezuelan proposal; ad referendum of U.S.


�U.S. proposal.


�U.S. proposal.  Venezuela does not want any changes.


�U.S. proposal.  Venezuela does not want any changes.


�Venezuelan proposal; U.S. prefers last year’s text.


�Venezuelan proposal.


�Mexico and Peru will request the deletion of this text.


�Venezuelan proposal; the U.S. does not agree with it.


�U.S. proposal.


�Venezuelan proposal.
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