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Item 64 on the agenda
DRAFT RESOLUTION

MODEL LEGISLATION ON SELF-PROPELLED SUBMERSIBLE 

AND SEMI-SUBMERSIBLE VESSELS

(Agreed upon by the Permanent Council at its meeting of May 18, 2011)
THE GENERAL ASSEMBLY,
HAVING SEEN:
The Observations and Recommendations of the Permanent Council on the annual reports of the organs, agencies and entities of the Organization of American States (OAS), submitted in compliance with Article 91.f. of the Charter (AG/doc.3830/99 add. 2), and in particular those relating to the Annual Report of the Inter-American Drug Abuse Control Commission (CICAD) (CP/doc. 4559/11); 
The Model Legislation on Self-Propelled Submersible and Semi-Submersible Vessels, approved by the Commission at its forty-ninth regular session, held in Paramaribo, Suriname, May 4-6, 2011 (CICAD/doc.1891/11 corr.1); and
The Final Report of the forty-ninth regular session of the Commission held in Paramaribo, Suriname, May 4-6, 2011 (CICAD/doc.1892/11);
CONSIDERING: 
That the CICAD Groups of Experts are open to all member states, providing an opportunity to share experience, present initiatives, and promote cooperation;
That the above-mentioned Model Legislation of CICAD is an important tool in the development of a coordinated response to illicit drug trafficking and related offenses;
That the said Model Legislation of CICAD depends upon the input and expertise of the experts of the member states; and
That the Commission has approved the above-mentioned Model Legislation, 

RESOLVES:
1.
To note with satisfaction CICAD’s approval of the Model Legislation on Self-Propelled Submersible and Semi-Submersible Vessels at its forty-ninth regular session, held in Paramaribo, Suriname, May 4-6, 2011 (CICAD/doc.1892/11).
2.
To endorse CICAD’s Model Legislation on Self-Propelled Submersible and Semi-Submersible Vessels (CICAD/doc.1891/11corr. 1) set out in Appendix I, together with the editorial changes of the Model Legislation. 
3. To invite the member states to adopt CICAD’s Model Legislation on Self-Propelled Submersible and Semi-Submersible Vessels, when appropriate, in accordance with their national law.
APPENDIX I
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DRAFT MODEL SELF-PROPELLED SUBMERSIBLE AND SEMI-SUBMERSIBLE VESSEL LEGISLATION
PREAMBLE

The language in this document is non-binding.  Its purpose is to provide model language for countries to consider if they decide to draft legislation to counter the threat posed by submersible vessels and semi-submersible vessels without nationality. Any country choosing to use this document should select language from it as may be applicable for their situation and circumstances, and which is consistent with their constitution and laws. A country may choose to use all, some or none of this language as best suits their national needs.
Drug trafficking affects every country in the hemisphere, and has become a global problem. The robust steps taken by the security forces of different countries has led drug trafficking organizations to change their modus operandi to now include using self-propelled submersible and semisubmersible vessels, or naval artifacts towed by mother ships, to move narcotics by sea.
Self-propelled submersible and semisubmersible vessels are watercraft of unorthodox construction capable of putting all or much of their bulk under the surface of the water, making them extremely difficult to detect.  These vessels are typically less than 30 meters in length, carry a crew of 4-5, as much as 12 tons of cargo, typically contraband, and can travel at speeds up to 13 knots with a range of more than two thousand kilometers. 
The characteristics of these vessels greatly hamper detection by the authorities. Their design enables criminals to easily destroy their illicit cargo upon detection, usually by scuttling the vessel or contraband, thereby preventing their prosecution due to the lack of evidence. The ease and speed of scuttling makes attempts to access and recover contraband before a scuttled vessel sinks a very dangerous and often impossible task for law enforcement officers.
The problem that this rising drug-trafficking trend represents for countries of the region is reflected in the amount of personnel, material, funds and equipment each applies, in spite of excellent coordination of all available resources, including intelligence, operations centers, and surface and air units. Criminalizing the construction, operation of and embarkation upon unflagged submersible and semisubmersible vessels improves officer safety, deters the use of these inherently unsafe vessels, and facilitates effective prosecution of those involved in criminal activities.
ARTICLE 1. FINDINGS AND DECLARATIONS

[Parliament/Congress/Legislature/Government of (Country)] finds and declares that constructing, embarking upon, utilizing, or operating a submersible vessel or semi-submersible vessel without nationality is a serious international problem, facilitates transnational crime, including drug trafficking among others, and presents a specific threat to the safety of maritime navigation and the security of (country). This law applies to any type of artifact that is not destined to be used as touristic, scientific, or for any other legal activity.
Definition
/: Applicable to this Law, a submersible vessel or semisubmersible vessel is a vessel capable of moving in the water with or without self-propulsion, and whose characteristics or design allow for total or partial immersion for the purpose of avoiding detection
.
ARTICLE 2. OPERATION OF SUBMERSIBLE OR SEMI-SUBMERSIBLE VESSEL WITHOUT NATIONALITY
A. Offense: Whoever, without permission from a competent authority, operates or embarks in a submersible vessel or semi-submersible vessel that is without nationality shall be fined [amount], imprisoned from (X months) to (X years), or both.  Whoever attempts or conspires to commit any of the acts described in this section shall be fined (amount), imprisoned from (X months) to (X years), or both;
 /
B. Aggravating Circumstances: Whoever utilizes a submersible vessel or semi-submersible vessel to store, transport, or sell narcotic substances or consumables required to manufacture narcotic substances shall be fined (amount), imprisoned from (X months) to (X years), or both. The penalty shall be increased by (fill in details) when the illegal actions are facilitated by a public official or anyone who is or has been a member of the security forces.

ARTICLE 3. USAGE, CONSTRUCTION, COMMERCE AND POSSESSION OF SUBMERSIBLE OR SEMI-SUBMERSIBLE VESSEL 
A. Offense: Whoever, without permission from a competent authority, finances, constructs, or purchases a submersible vessel or semi-submersible vessel shall be fined [amount], imprisoned from (X months) to (X years), or both.  Whoever attempts or conspires to commit any of the acts described in this section shall be fined (amount), imprisoned from (X months) to (X years], or both;

B. Aggravating Circumstances: Whomever provides the conditions for usage and operation of a submersible vessel or semi-submersible vessel in an illegal activity shall be fined [amount], imprisoned from (X months) to (X years), or both.

ARTICLE 4. EXTRATERRITORIAL JURISDICTION (COULD BE APPLIED DEPENDING ON THE LAWS AND CONSTITUTION OF EACH COUNTRY)

There is extraterritorial jurisdiction over an offense under this section, including an attempt or conspiracy to commit such an offense.
/
ARTICLE 5. CLAIM OF NATIONALITY OR REGISTRY FOR THE VESSEL

A claim of nationality or registry under Articles 2 and 3 includes only:
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Possession on board the vessel and production of documents evidencing the vessel’s nationality as provided in article 91 of the 1982 United Nations Convention on the Law of the Sea (UNCLOS) ;
/
B. Flying its nation’s ensign or flag; or

C. A verbal claim of nationality or registry by the master or individual in charge of the vessel.
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�.	The definitions needed of terms used in the Articles will vary by country; it is important to define any term that is unusual, ambiguous or may be interpreted in different ways.


�.	In countries where there are potential legitimate uses for the type of vessel that would fall within the definition of a submersible or semi-submersible vessel, such as for artesian or hand fishing, a narrowly defined exception for those legitimate uses may be desired.


�.	Penalties should be commensurate with other drug trafficking penalties.


4.	The scope of the extraterritorial jurisdiction may be limited by international law; however, a broadly defined scope of extraterritorial jurisdiction allows application to the fullest extent permitted under international law.


5.	For countries that are not party to UNCLOS, substitute article 5 of the 1958 Convention on the High Seas.
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