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ARTICLES CONSIDERED AT THE MEETING HELD ON NOVEMBER 9 AND 14, 2012
CHAPTER I

OBJECT AND SCOPE OF APPLICATION AND DEFINITIONS

(Title approved at the meeting on October 15)

Article 1

Scope of application

The objective of this Convention is to promote, protect and ensure the knowledge and the full enjoyment and exercise, under equal conditions, of all human rights and fundamental freedoms of older persons, in order to contribute to their full inclusion, integration, and participation in society [BOL:, in harmony with mother Earth]. (Agreed upon at the meeting of October 16, PER, BOL: in consultation, text in square brackets pending) (PER: withdrew the consultation at the informal meeting of November 9, 2012).

The provisions of this Convention shall not be interpreted as placing limits on broader or additional rights or benefits recognized in international law or the domestic legislation of the parties, in favor of older persons. (Approved at the meeting of October 16)
Article 2

Definitions

(At the October 15 meeting it was agreed to include 
only the definitions mentioned in the articles)

For the purposes of the Convention the following definitions shall apply: (Agreed upon at the meeting of October 15)

“Older Person”:  A person aged 60 or older.  This concept includes, among others, older adult persons. (Agreed upon at the meeting of October 16, 2012, BRA:  in consultation) (BRA: withdrew the consultation at the informal meeting of November 9, 2012).

“Ageing”:  A gradual process that entails biological, physiological, psychosocial, and functional changes with varying consequences, which are associated with permanent interactions between the individual and his or her environment. (Agreed upon at the meeting of October 15, PER: suggests deleting this definition) (PER: accepted the definition at the informal meeting of November 9, 2012).

“Old age”:  Social construct of the last stage of the life cycle. (Agreed upon at the meeting of October 16, 2012, PER, BRA: suggest deleting this definition) (PER: accepted the definition at the informal meeting of November 9, 2012).

“Active ageing” is the process of optimizing opportunities for physical, mental health, and social well being, participation in social, economic, cultural, spiritual, and civic affairs, and protection, security, and care in order to extend healthy life expectancy and quality of life for all people as they age as well as to allow them to remain active contributors to their families, peers, communities and nations. It applies to both individuals and population groups.” (Agreed upon informally at the meeting of November 9, 2012)

“Discrimination”:  Any distinction, exclusion, or restriction with the purpose or effect of hindering, annulling, or restricting the recognition, enjoyment or exercise, in equality of conditions, of human rights and fundamental freedoms in the political, cultural, economic, social, or any other sphere of public and private life. (Agreed upon at the meeting of October 15)

“Age discrimination in old age”:  Any distinction, exclusion, or restriction based on age, [MEX: the purpose or effect of which is to annul or restrict recognition, enjoyment, or exercise, in equality of conditions, of human rights and fundamental freedoms] that has the effect or purpose of hampering, preventing, or annulling the recognition, enjoyment, or exercise of human rights and fundamental freedoms]. (Agreed upon at the meeting of October 15, PER:  in consultation) (PER: withdrew the consultation at the informal meeting of November 9, 2012)

“Multiple discrimination”:  Any distinction, exclusion, or restriction toward an older person, based on two or more discrimination factors. (Agreed upon at the meeting of October 15, PER: suggests deleting this definition) (PER: accepted the definition at the informal meeting of November 9, 2012).

“Affirmative measures”:  [PER: Actions, measures, and policies aimed at protecting and promoting the rights of older persons, whose purpose is to eliminate discrimination against those individuals or to establish greater benefits for them. (Art 1.b and 3.1 of the Convention on Disability)] (It was agreed at the meeting of October 15 to consider this paragraph in the preamble)

“Reasonable adjustments”:  (At the meeting of October 15, it was agreed to include a paragraph on this in the preamble, taking into account the definition found in other conventions)

“Abuse”: A single or repeated act or omission to the detriment of an older person that harms their physical, mental, or moral integrity and infringes the enjoyment or exercise of their human rights and fundamental freedoms [PER:, regardless of whether or not it occurs in a relationship of trust]. (Agreed upon at the meeting of October 15, PER in consultation (PER: withdrew the consultation at the informal meeting of November 9, 2012)
“Access to justice [CRI: from a human rights perspective]”:  The sum of actions highlighting and guaranteeing that older persons understand, exercise, and defend their rights [BOL: through preferential attention [COL: and treatment]] in administrative or judicial proceedings, and that they obtain, on a priority basis, timely and comprehensible justice affording immediate and effective protection within reasonable time frames. (At the meeting of October 15, it was agreed to eliminate this definition and address the subject in the body of the text)
“Negligence”:  involuntary error or unintentional fault, including, inter alia, neglect, omission, failure to protect, and defenselessness that causes harm or suffering to an older person, in either the public or private sphere, when necessary normal precautions in light of the circumstances have not been taken. (Agreed upon at the informal meeting of November 14, 2012. [BOL, BRA, CRI: in consultation])
“Abandonment”:  The lack of action, deliberate or not, to comprehensively care for an older person’s needs, which may jeopardize his or her life or his physical, psychological or moral integrity]. (Agreed upon at the meeting of October 16, 2012, BRA: in consultation)

ALT: “Abandonment”:  The lack of action to care for an older person’s needs, which may, in particular, take the following forms: 1) Not providing adequate food, clean clothing, safe and comfortable lodging, and proper arrangements for medical care and personal hygiene; 2) depriving an older person of social contact with others; 3) not providing ancillary services when needed, and 4) not preventing physical harm or failing to provide the necessary supervision. (BRA: prefers this version)

“Institutional abuse or mistreatment” (At the meeting of October 16, it was agreed to include this as a paragraph in Article 8 and review it at the appropriate time).

“Community and social abuse or mistreatment” (At the meeting of October 16, it was agreed to consider this in the body of the text)

“Institutionalized older person”:  A person who lives temporarily or permanently in a public or private establishment responsible for providing comprehensive social and health-related services. (Approved at the meeting of October 16)
“Prior and informed consent”:  Voluntary, free, and explicit decision by an older person in relation to any matter affecting his or her autonomy, integrity, assets, and wellbeing or any other human right or fundamental freedom, after receiving appropriate information available on a non-discriminatory basis, in an accessible and easily understood manner, in accordance with the older person’s cultural identity and communication needs, considering the range of existing options, their risks and benefits, and the freedom to revoke the decision, without this involving disadvantage or prejudice. (Agreed upon informally at the meeting of November 14, 2012 [BOL, BRA, CRI: in consultation])
“Palliative care”:  Active, comprehensive, and interdisciplinary care and treatment of patients whose illness is not responding to curative treatment or who are suffering avoidable pain, in order to improve their quality of life until the last day of their lives. Central to palliative care is control of pain, of other symptoms, and of the social, psychological, and spiritual problems of the older person. It includes the patient, his environment, and his family. It affirms life and considers death a normal process, neither hastening nor delaying it. (Approved at the meeting of October 16)
“Sexual abuse or exploitation”: (At the meeting of October 16, it was agreed to include it as a paragraph of Article 8 and review it when that article comes up for consideration)
“Long-stay facility”: A public or private establishment that provides long-term comprehensive social and health care services for older persons with moderate or severe dependency, who cannot receive care in their own home. (Approved at the meeting of October 16)
“Review Body”: (At the meeting of October 16, it was agreed not to include it as a definition and to review it along with the articles) 
“Personal representative”:  (At the meeting of October 16, it was agreed not to include it as a definition and to review it along with the articles) 

“Vulnerability (At the meeting of October 16, it was agreed not to include it as a definition and to review it along with the articles) 

“Autonomy”:  The ability of older persons to handle, address, and take decisions, on their own initiative, about how to live according to their own standards and preferences. (At the meeting of October 16, it was agreed to reword this and to include it in the article proposed by SLV, after Article 7)

“Independence”:  The ability to pursue basic everyday actions or activities without requiring assistance from another person.  (At the meeting of October 16, was agreed to reword this and to include it in the article proposed by SLV, after Article 7)

“Integrated social and health care services”: Institutional benefits and entitlements to address the health care and social needs of older persons with a view to guaranteeing their dignity and wellbeing and promoting their independence and autonomy. (Agreed upon at the informal meeting of November 14, 2012).

CHAPTER II

GENERAL PRINCIPLES AND GENERAL CLAUSE ON LIMITATIONS
(Title agreed upon informally at the meeting of November 9, 2012)

Article 3

General principles

General principles that apply to the Convention:

a. Recognizing older persons, their role in society, and their contribution to development. (Approved at the meeting of October 16)
b. The dignity, independence, protagonism, and autonomy of older persons. (Approved at the meeting of October 16)
c. Equality and non-discrimination. (Approved at the meeting of October 16)

d. Participation, integration, and full and effective inclusion in society. (Approved at the meeting of October 16) 

e. Well-being and care. (Approved at the meeting of October 16)
f. Physical, economic, and social security. (Approved at the meeting of October 16)

g. Self-fulfillment. (Approved at the meeting of October 16)
h. Gender equity and equality, and the life cycle approach. (Agreed upon at the meeting of October 16, BRA, BOL: in consultation)
i. Solidarity and the strengthening of family and community protection. (Approved at the meeting of October 16)

j. Proper treatment and priority care. (Agreed upon at the meeting of October 16, BOL: in consultation)
k. Differentiated treatment of older persons. (Agreed upon at the meeting of October 16, BRA, BOL, HAI: in consultation)
l. Respect and appreciation of cultural diversity. (Agreed upon at the meeting of October 16, HAI: in consultation)

m. Effective judicial protection. (Agreed upon at the meeting of October 16, BRA, HAI: in consultation)

n. Promotion and defense of the human rights and fundamental freedoms of older persons. (Agreed upon informally at the meeting of November 9, 2012. [BRA: in consultation])
o. [BRA, PER, COL:  Co-responsibility of the state, society, and families vis-à-vis older persons] 

Article 4

General clause on limitations

(At the meeting of October 16 it was agreed not to include Article 4 and to move its paragraphs to Article 5) 
CHAPTER III

GENERAL DUTIES OF THE STATES PARTY

Article 5

The States Party commit to safeguarding the human rights and fundamental freedoms of older people, including the right to development, set out in the Convention without discrimination of any kind, and to that end: (Agreed upon at the meeting of October 16, COL, PER, PAR:  in consultation) (PER, PAR: withdrew the consultation at the informal meeting of November 9, 2012)

a. They shall adopt appropriate measures, both legislative and others, to prevent, punish, and eradicate discrimination based on old age and multiple discrimination. (Agreed upon at the meeting of October 16, PER: pending consultation) (PER: withdrew the consultation at the informal meeting of November 9, 2012)
b. Shall refrain from acts or practices that are incompatible with the present Convention, and shall ensure that all public officials and institutions act in accordance with its provisions, making such reasonable adjustments as are required for that purpose; (Agreed upon at the meeting of October 16)
c. Shall take and strengthen all legislative, administrative, judicial, budgetary, and other types of measures, including adequate access to justice, to give effect to and disseminate the rights recognized in the present Convention; (Agreed upon at the meeting of October 16)
d. Shall take steps to the full extent of their available resources and, when necessary, in the framework of international cooperation, to ensure:
· the full exercise of the civil and political rights and other obligations provided for in this Convention;
· [Progressively,] the full exercise of the financial, social, and cultural rights of older persons; and
· the progressive process of dissemination and training of the whole of society regarding this instrument]. (Agreed upon at the informal meeting of November 9, 2012, with the word “progressively” remaining in square brackets) [BOL: whole paragraph in consultation] 
e. Shall gather and, when necessary, strengthen the gathering of adequate information, including statistical and research data, which will allow them to design and enforce policies for implementing this Convention; (Approved at the meeting of October 16)
f. Shall attend, without discrimination, to the particular needs and vulnerabilities of older persons, in policies and programs aimed at or affecting them, including those to be implemented in situations of humanitarian emergencies, such as disasters and forced migration; (Agreed upon at the meeting of October 16 BOL: pending consultation)
g. Shall promote the establishment and strengthening of academic centers and networks, scientific and cultural societies, research and training centers, and other community bodies that include a perspective regarding the rights protected in this Convention and create or expand the areas in which older persons participate; (Approved at the meeting of October 16)
h. Shall promote broader participation by older persons and other sectors in the drafting, implementation and control of public policies and laws to implement the present Convention. (Approved at the meeting of October 16)
i. Nothing in this Convention shall affect provisions that may be more conducive to the realization of the human rights and fundamental freedoms of older persons and that may be contained in the law of a State Party or in international law. (This paragraph was originally part of Article 4) (It was agreed at the meeting of October 16 to eliminate this paragraph because it already appears in Article 1, BRA: pending consultation) (BRA: withdrew the consultation at the meeting of November 9, 2012)
j. There shall be no restriction upon or derogation of any of the human rights and fundamental freedoms recognized or existing in the States Party in accordance with their law or international law on the pretext that the present Convention does not recognize certain rights or freedoms or that it recognizes them to a lesser extent. (This paragraph was originally part of Article 4) (Agreed upon at the meeting of October 16, PER: suggests deletion as it is already contained in Article 1, second paragraph) (At the informal meeting held on November 9, 2012, it was agreed to delete this paragraph)
k. The provisions of the present Convention shall apply to all parts of federal States without limitation or exception. (Agreed upon at the meeting of October 16) 
CHAPTER IV

PROTECTED RIGHTS

Article 6

Equality and non-discrimination for reasons of age

(Title agreed upon informally at the meeting of November 14, 2012)
The States Party shall respect the rights protected under this Convention and shall ensure their exercise in favor of all older persons in their jurisdiction, without any type of discrimination. (Agreed upon informally at the meeting of November 14, 2012)
The States Party shall prevent, punish, and eradicate discrimination based on old age and multiple discrimination. (At the informal meeting of November 14, 2012, it was agreed to delete this paragraph because it is contained in Article 5.a)
The States Party shall take special measures to provide preferential and priority treatment for the protection of older persons. It shall not be considered discrimination under this Convention if specific measures are adopted or differential treatment provided to expedite or attain de facto equality for older persons. (Agreed upon informally at the meeting of November 14, 2012)
[PRES: The States Party shall take relevant actions to bring about the reasonable adjustments needed for the exercise of the rights protected in this Convention.]. (At the informal meeting of November 14, 2012, it was agreed to build this paragraph into the foregoing paragraph )

In their policies on ageing and old age, the States Party shall develop specific approaches for older persons who are vulnerable. (Agreed upon informally at the meeting of November 14, 2012)
PROPOSAL FOR ARTICLE 7
/
Considering the proposal submitted by the delegation of El Salvador, it is suggested that Article 7 be divided into two articles:  one regulating the right to life and dignity at the end of life, and the other, which would be a new article, specifically regulating the right to independence and autonomy.
Right to life and dignity at the end of life [PER: Right to life and dignity] [BRA: Right to life and dignity in old age]

The States Party shall adopt all measures necessary to ensure older people’s effective enjoyment of the right of life [PER: and the right to live with dignity, including at the end of life], in equal conditions with [MEX: other segments of the population others].

(Paragraph from the draft convention) The States Party shall [PER: take steps to ensure that public and private institutions] offer [PER: preferential equitable] access to [PER: comprehensive] [BRA: care, including] palliative care, the support needed to ensure that older persons receive comprehensive attention, measures to prevent their isolation and appropriately manage problems related to the fear of death, the terminally ill, allowing them to avoid pain and therapeutic cruelty, and to die with dignity. [PER: suggests changing the expression “therapeutic cruelty”] 

ALT CHAIR: The States Party shall offer equitable access to palliative care, the support needed to ensure that older persons receive comprehensive attention, and measures to prevent their isolation and foster their psychological well-being, avoiding “therapeutic cruelty.” [MEX: suggests changing the expression “therapeutic cruelty”]

ALT MEX: The States Party shall offer older persons equitable access to health services, measures to prevent isolation, and support to foster their psychological well-being. 

Right to independence and autonomy 

Older persons have the right to decide on their life plans, to self-fulfillment, to lead an autonomous and independent life [COL: in keeping with their traditions and beliefs. Furthermore, [BOL: they should] and to] [PAR: be afforded have] access to mechanisms enabling them to exercise their rights directly.
ALT: Older persons have the right to [SLV: suggests replacing Mexico's proposal and including “make decisions on their lives”] [MEX: free decision-making decide on their life plans], to self-fulfillment, to lead an autonomous and independent life [COL: in keeping with their traditions and beliefs, and to be afforded access to mechanisms enabling them to exercise their rights directly [PER: or by proxy]. 

ALT: Older persons have the right to make decisions, to determine their life plans, to self-fulfillment, to lead an autonomous and independent life, [COL: in keeping with their traditions and beliefs, and to be afforded access to mechanisms enabling them to exercise their rights directly [PER: or by proxy]. (Agreed upon informally at the meeting of November 14, 2012)
The States Party shall adopt measures to strengthen the autonomy and independence of older people [PER: in their decision-making and pursuit of their activities], taking into account their vulnerability [MEX: and/or degree of dependence], encouraging the maintenance and development of their capabilities and potential, and strengthening their family and social ties, especially when they are in long-stay facilities or substitute homes. (Agreed upon informally at the meeting of November 14, 2012)
PROPOSAL FOR ARTICLE 8
/
(It is suggested that the title of the article be more comprehensive, so that it covers the different manifestations of violence and mistreatment)

Right to [PER: safety dignity] and a life free of violence 
The States Party shall promote kindness to older persons and a positive image of old age. Older persons have the right to live [PER: with dignity and] in safety [PER: and free of violence], to be treated in a dignified manner, and to be appreciated regardless of how much they can contribute to the cost of care [BOL: or of their cultural identity, among other factors].
Older persons have the right to live a life [MEX: without free of] violence; of physical, sexual, psychological, emotional, financial or labor-related mistreatment, abuse, or exploitation; and of any form of abandonment or neglect [MEX: that causes avoidable harm]. For the purposes of this Convention, violence against older persons shall be understood as any act or conduct, based on their age [ECU:, gender] [PAN:, or social, cultural or economic condition], which causes death or physical, sexual or psychological [PAN:, spiritual, intellectual, or academic] harm or suffering, whether in the public or the private sphere. (At the informal meeting held on November 14, 2012, it was decided to include the right first)
[ALT MEX, SLV, ECU, ARG: suggest having a paragraph similar to one agreed upon in the Convention of Belém do Pará, replacing the words “women” and “based on gender” with “older persons” and “based on their age”]

“For the purposes of this Convention, violence against women shall be understood as any act or conduct, based on gender, which causes death or physical, sexual or psychological harm or suffering to women, whether in the public or the private sphere.”
The States Party shall promote kindness to older persons and a positive image of old age. (Agreed upon informally at the meeting of November 14, 2012)
The States Party [COL: shall act with due diligence to prevent, investigate, punish, and redress violence against older persons. To that end, they] pledge to: 
ALT PAN: The States Party shall act with due diligence [PAN, BOL, ECU: in terms of quality and warmth] to prevent, investigate, punish, and [PER: address redress] violence against older persons.  To that end, they pledge to
a.
Adopt legislative [PAR:  and or other measures to prevent, investigate, punish, and redress [MEX:  and eradicate] acts of violence, mistreatment, abuse, exploitation [BOL or abandonment, expulsion from their community] of older persons in either the public or the private sphere; 
b.
Produce and disseminate information for the purpose of generating diagnostic assessments of possible situations of violence and developing prevention policies; 
c.
Promote support services to address cases of violence, mistreatment, abuse, exploitation, and abandonment of older persons;
d.
Establish [COL: or strengthen] mechanisms for preventing violence [PER: in the family, long-stay facilities or substitute homes, and society,] in any of its manifestations and reinforce [PAR: existing] judicial and administrative mechanisms, with a view to providing effective protection for the rights of older persons;
e.
[COL: Train and s Sensitize] government officials [COL: responsible for administering justice and law enforcement]; social workers and health care personnel; and civil society as a whole about [COL: the various forms of the importance of respecting the human rights of older persons and of preventing] violence, mistreatment, abuse, exploitation, and abandonment of older persons and about how to identify and prevent them; 
f.
Train personnel responsible for attending to and caring for older persons, whether in [COL: institutional care environments institutionalized care services] or at home, so that they treat them with dignity and avoid and prevent actions or practices of violence and mistreatment; 
g.
Adopt measures for attention and work with family carers and nonprofessional persons performing in-home care tasks, in order to reduce occurrences of violence in the home; 
h.
Promote appropriate and effective complaint mechanisms for cases of violence against older persons. 


The States Party shall act with due diligence to ensure full respect for the human rights and dignity of older persons in long-stay facilities or substitute homes, be they public or private, and shall: 
a.
Establish an appropriate regulatory framework for the operations of public and private facilities providing [COL: care social services for the advancement or protection of for] older persons that makes it possible to [ECU: assess monitor] the situation of older persons with regard to their enjoyment of the human rights protected by the Convention;
b.
Ensure that those institutions have specialized personnel who can provide appropriate and comprehensive case and can prevent actions or practices that could do harm or exacerbate the existing condition;
c.
Establish mechanisms to ensure that internments are reviewed and that older persons fully exercise their rights during their institutionalization, including the exercise of their right to leave;
d.
Pass the laws needed to ensure that the people in charge of public and private facilities that care for older persons, and the professionals in them, are civilly and criminally liable for acts they commit against older persons, without prejudice to corresponding administrative sanctions.

Article 9

Right not to be subjected to torture or to cruel, inhuman
or degrading treatment or punishment

(Title agreed upon informally at the meeting of November 14, 2012)
Older persons have the right not to be subjected to torture or other cruel, inhuman or degrading treatment or punishment. In particular, no older person shall be subjected to medical or scientific experiments without his prior and informed consent. (Agreed upon informally at the meeting of November 14, 2012)
The States shall take all measures of a legislative, administrative, judicial, or other nature to prevent older persons from being subjected to torture or other cruel, inhuman, or degrading treatment or punishment. (Agreed upon informally at the meeting of November 14, 2012)
The States Party shall take measures to eradicate practices that contravene this Convention, including isolation, tying down, overcrowding; malnutrition; infantilization, inadequate or disproportional medical treatments and other practices that constitute cruel, inhuman, or degrading practices to which older persons are subjected. (Agreed upon informally at the meeting of November 14, 2012)
PROPOSAL FOR ARTICLE 10

Right to give free and informed consent
Older persons have the right to take decisions freely and to voluntarily accept or reject any treatment or medical or scientific experiments or interventions, whether physical or mental, that may impair their integrity, dignity, or wellbeing.
The States Party shall adopt measures to guarantee access to information of the highest quality, freely available on a non-discriminatory basis, accessible in accordance with their communication needs (including physical and cultural conditions) and presented in an acceptable and understandable manner, covering the range of existing options, their risks and benefits, and the possibility of revoking the decision at any time and for any reason, without this involving disadvantage or prejudice.
Public or private institutions may not administer any medical or surgical treatment involving grave risk to bodily integrity, health, or life without the free and informed consent of the older person, and they shall, whenever necessary, provide assistance for the exercise of that decision.
Older persons have the right to refuse or suspend treatment or any other medical procedure, and to receive clear and timely information regarding the possible consequences and risks of that decision. Older persons may not renounce their right to give free and informed consent.
The States Party pledge to institute and enforce safeguards guaranteeing that older persons exercise the right to give their prior, free, and informed consent to any medical decision or intervention that may affect their integrity, dignity, or wellbeing, and to prepare and enforce appropriate and effective mechanisms to prevent abuse and strengthen the capacity of older persons to fully understand and make use of the information regarding their rights.
The States Party shall consider that denying the right to informed consent constitutes a form of violation of the human rights of older persons.
The States Party shall facilitate for older persons the adoption of informed consent with respect to personal or legal matters of any kind that may affect their integrity, dignity, or wellbeing, as well as the establishment of regulations specifying the powers and responsibilities of those who, if necessary, help them take their decision.
Informed consent shall be required of older persons prior to their admission to a long-stay facility, after a clear explanation of the services to be provided by that institution, such as food, accommodation, clothes, cleaning, hours of service, and so on.
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�.	Meetings held to pave the way toward possible agreements at the formal meeting to be held on November 19 and 20, 2012.


�.	The agreements arising out of this informal meeting are underlined throughout the document.


�.	Article negotiated at the informal meeting of November 14, based on document CAJP/GT/DHPM-58/12 rev. 1, “Proposals for Articles 7, 8, and 10 of the Draft Convention, based on the Compendium of Proposals on the Draft Inter-American Convention on the Human Rights of Older Persons, �HYPERLINK "http://scm.oas.org/IDMS/Redirectpage.aspx?class=CAJP/GT/DHPM&classNum=44&lang=e"��CAJP/GT/DHPM-44/12 rev. 2�”.  





�.	Idem 3.


� Idem 3





