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COMMENTS ON THE DRAFT INTER-AMERICAN CONVENTION

ON THE HUMAN RIGHTS OF OLDER PERSONS
At the request of the Committee on Juridical and Political Affairs of the OAS Permanent Council (CAJP), the Secretariat for Legal Affairs makes the following comments on the Draft Inter-American Convention on the Human Rights of Older Persons:

A. MECHANISM PROPOSED FOR FOLLOWING UP ON IMPLEMENTATION OF THE CONVENTION

In light of the document “Progress Made by the Working Group in the Formal Negotiation Process of the Draft Inter-American Convention on the Human Rights of Older Persons between September 2012 and May 2013” (CAJP/GT/DHPM-37/12 add. 17), a mechanism similar to that for the Protocol of San Salvador is proposed for monitoring the Convention.

For the information of the Working Group on Protection of the Human Rights of Older Persons, the follow-up mechanisms of several specialized conventions were reviewed so as to compare existing dynamics and examine which characteristics of each of them could be extrapolated for the follow-up mechanism of the Inter-American Convention on the Human Rights of Older Persons.

The following mechanisms were examined:

· Working Group to Examine the National Reports Envisioned in the Protocol of San Salvador 
· Committee to Follow up on the United Nations Convention on the Rights of Persons with Disabilities

· Committee for the Elimination of All Forms of Discrimination against Persons with Disabilities (CEDDIS)

· Committee of Experts of the Follow-up Mechanism for the Implementation of the Inter-American Convention against Corruption

1. Constitution of the follow-up mechanism

A salient feature of all the systems considered is the establishment of two parallel bodies:

a. The Committee of Experts is the entity responsible for technical analysis of the national reports on implementation of the convention. For the United Nations convention, the committee experts are independent since they do not hold any government positions during their terms of office.
In the case of the Working Group of the Protocol of San Salvador, a distinction is drawn between government experts (three are elected) and the independent expert (one is selected), the independent expert being an individual who, at the time of selection, does not hold a government post or serve in any branch of government and who is also a member of some civil society organization.

b. The Conference of States Party, which is the forum of national authorities in the field responsible for promoting and carrying out within their countries policies to help implement the Convention (for example, in the follow-up mechanisms for the conventions on disabilities, the Conference of States Party is made up primarily of the chairs of the National Councils for Persons with Disabilities, CONADIS). The Conference of States Party may perform the following functions:  follow up on the activities performed by the Committee of Experts and formulate recommendations to optimize its work; consider factors needed to ensure financing for the mechanism, taking the Secretariat’s reports into account, and make proposals concerning contributions; and receive the recommendations made by the Committee of Experts in light of evaluation of the national reports pursuant to the Convention, among other tasks.

As concerns the follow-up mechanism for the Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities, CEDDIS, the Committee’s membership is a hybrid in that a majority of its experts are government officials, which is not the case for the other aforementioned mechanisms in which the Committee and the States Party hold meetings separately.

2. Establishment of a committee

Traditionally, working groups are set up to carry out specific and temporary assignments. It would therefore be advisable to explore the possibility of establishing a “committee” rather than a “working group,” not only because of the visibility and importance of the technical body but also for the sake of consistency with the structure generally given to other follow-up entities, such as those mentioned above.

3. Eligibility criteria for the experts

Two common requirements considered essential for selecting experts (when described in the convention or the committee’s rules of procedure) are high moral character along with a sound understanding of, and recognized experience in, the specific subject matters addressed in the Convention. The Working Group of the Protocol of San Salvador further requires that its experts be academics. It is also necessary to draw a distinction between criteria deemed essential and those that are recommended, such as equitable geographic and gender distribution and preselection of the expert in consultation with civil society.

4. Number of experts

The committees of experts of both the MESICIC and CEDDIS consist of members from all States Party. However, the United Nations committee of experts and the Working Group of the Protocol of San Salvador have a smaller number of members. The Working Group of the Protocol of San Salvador is made up of five experts. The United Nations committee of experts began with 12 members when the Convention entered into force with 20 ratifications, but Article 34 thereof established that when 60 additional ratifications were obtained the number of committee members would increase to up to 18. The United Nations committee of experts now comprises 18 members, a number slightly greater than 10 percent of the number of countries that have ratified the Convention (133 countries).

5. Entity that selects the experts

In the case of the aforementioned mechanisms, the States Party to the conventions select their experts. Two different situations are described below, although it is always the States Party who make the selection:

a. In the specific case of the United Nations committee, the experts are selected in the framework of the Conference of States Party to the Convention, in which each State is represented by its national authorities in the area, who are the ones who vote.

b. In the case of the OAS conventions on disabilities and corruption, it is also the States Party who select their representatives but according to procedures they establish. Once the selection has been made, the results are transmitted by a note from the Permanent Mission of the State Party to the OAS to the General Secretariat.

6. Duration of the term of office

It would be advisable to include the duration of the expert’s appointment in the present text of the Draft Inter-American Convention on the Human Rights of Older Persons. In the case of CEDDIS, for example, the appointment is for four years and, in the case of the Working Group of the Protocol of San Salvador, it is for three. This length of time is necessary. Otherwise, frequent appointments could bog down the Committee’s work since new members would need time to become familiar with ongoing proceedings.

7. Experts from other organizations

With respect to the suitability of including a representative of another international organization like ECLAC or PAHO as a permanent member of the Committee, consideration should be given to the fact that this individual’s participation, as it would not be in a personal capacity but as a representative of the organization, would necessarily depend on the person’s holding a specific position within the institution represented or on his or her continued tenure therein.

In any event it would be useful to examine Article 38 of the United Nations Convention on the Rights of Persons with Disabilities for the purpose of involving experts from other specialized organizations but as consultative and technical cooperation bodies that are invited to meetings of the Working Group and/or to conferences of States Party and from which input is received when so requested by the working group/committee.

Article 38

Relationship of the Committee with other bodies

In order to foster the effective implementation of the present Convention and to encourage international cooperation in the field covered by the present Convention:

a) The specialized agencies and other United Nations organs shall be entitled to be represented at the consideration of the implementation of such provisions of the present Convention as fall within the scope of their mandate. The Committee may invite the specialized agencies and other competent bodies as it may consider appropriate to provide expert advice on the implementation of the Convention in areas falling within the scope of their respective mandates. The Committee may invite specialized agencies and other United Nations organs to submit reports on the implementation of the Convention in areas falling within the scope of their activities;
b) The Committee, as it discharges its mandate, shall consult, as appropriate, other relevant bodies instituted by international human rights treaties, with a view to ensuring the consistency of their respective reporting guidelines, suggestions and general recommendations, and avoiding duplication and overlap in the performance of their functions.

	RECOMMENDATION ON THE FOLLOW-UP MECHANISM

An attempt to replicate the most common features of other monitoring bodies when establishing the monitoring mechanism for the convention on older persons would yield the following results:

a. Two monitoring bodies that interact in coordination with one another would be set up:  the Committee of Experts and the Conference of States Party. This is the most common model.

b. Under this approach, given that there would be two monitoring bodies, one of which would be the Conference of States Party, the Committee of Experts could consist of a smaller number of persons (like the Working Group of the Protocol of San Salvador, made up of five experts) since all States would already participate in the Conference of States Party. Constituting a small Committee of Experts has two major advantages:  (i) on the one hand, it facilitates coordination when technical changes are made to documents or when any initiative has to be followed up on, considering that the Committee has to work remotely much of the time; and (ii) on the other hand, a small group of experts considerably reduces the Committee’s operating costs, especially those associated with holding meetings.

c. Clearly the Committee could be mixed in that it would include both government experts (as in the case of CEDDIS and the Protocol of San Salvador) and independent experts (as with the United Nations). However, it is advisable to establish a group of independent experts, as in the case of the United Nations, for the following reasons: (i) first, to avoid any conflict of interest in the national report evaluation process; (ii) to avoid the risk of having appointments revoked, which generally happens if a government expert ceases to occupy the public post to which he or she was appointed and which then disrupts work; and (iii) to gain greater acceptance by civil society organizations, which, for example, in the case of disabilities, have repeatedly said that they preferred to have the evaluation body of the CIADDIS Inter-American Convention made up of independent experts.

d. In any event, whether the experts are independent or governmental, the criteria for selecting them must invariably be: (i) high moral character; (ii) sound understanding of the matters addressed in the Convention; and (iii) recognized experience in the subject. Moreover, other positive criteria regarding gender, geographic distribution, and support by civil society may also be included. 

e. The participation of specialists from other international or specialized organizations would remain open as requested by the Committee of Experts or the Conference of States Party, but they would not participate as Committee members.




B. PRIOR AND INFORMED CONSENT

According to Article 32 of the Draft Convention, the States Party must recognize that older persons are persons before the law and that they enjoy legal capacity on an equal basis with others.

Since legal capacity means the ability of all persons to enjoy and exercise their rights independently in any physical, emotional, or sensorial circumstance related to old age, this therefore implies that any reference to the need for prior and informed consent in any matter affecting the older person’s autonomy, integrity, dignity, assets, and wellbeing or any other human right or fundamental freedom of the older person is clearly redundant, inasmuch as this type of prerogative is inherent in the right to recognition and exercise of broad legal capacity.

As concerns the suggestion of the Human Rights Policy Institute of MERCOSUR (IPPDH) in its memorandum of observations on the Draft Convention (http://scm.oas.org/doc_public/ENGLISH/HIST_13/CP31403E07.doc) that the definition of prior and informed consent should be adjusted in such a way as to limit it to circumstances involving medical interventions, a study has been made for information purposes to see how this requirement is applied to another vulnerable sector, i.e., persons with disabilities.

While Article 12 of the United Nations Convention on the Rights of Persons with Disabilities establishes that the States must provide persons with disabilities the means of support they may require in exercising their legal capacity, such as appropriate and effective safeguards to prevent abuse, no precise description is given of what these means of support should be. Each State is consequently autonomous in designing these models in accordance with its normative and institutional framework.

One of the support mechanisms widely implemented thus far has been the “assistant” program under German law. Under this mechanism, an older person who needs assistance in managing his or her personal care or assets because of a decline in faculties may ask a court officer to appoint an assistant. Said court officer must respect the will of the older person concerned with regard to who is to be appointed or excluded. As far as assets are concerned, the assistant will participate in established legal acts jointly with the person protected and may also, at said person’s request, be assigned asset management functions. This is the only support model among those examined that refers expressly to informed consent. Even though the scope of the assistance will be determined in the court decision establishing it, informed consent will always be necessary for medical treatment. It follows therefore that, in light of a quick review of the traditional support methods implemented to enable persons with disabilities to exercise legal capacity, prior and informed consent, as firmly stated by the IPPDH, is limited to the sphere of medical interventions.

	RECOMMENDATION ON PRIOR CONSENT

We agree with the text the IPPDH proposed for Article 2 of the Draft Convention and therefore on the deletion of references to consent for other matters that remain covered under the exercise of legal capacity.

Article 2

“'Prior and informed consent':  Voluntary, free, and explicit decision by an older person in relation to any medical decision, treatment, or procedure that might affect their integrity, dignity, or wellbeing, after receiving appropriate information available on a non-discriminatory basis, in an accessible and easily understood manner, in accordance with the older person’s cultural identity and communication needs, considering the range of existing options, their risks and benefits, and the freedom to revoke the decision, without this involving disadvantage or prejudice.”
As concerns Article 10 of the Draft Convention on the exercise of this right, we observe that the IPPDH has deemed the last paragraph, which reads as follows, to be redundant:

States Parties will establish a procedure that enables the older person to expressly indicate his or her will and preferences with regard to health care interventions including at the end of life, within the limits of the law, medical ethics, and international human rights law, that may be expressed, altered, expanded, or amended at any time by older person through legally binding instruments, among others.

According to the IPPDH, the paragraph, as drafted, was clearly redundant since Article 5.c of the Draft Convention (on legislative, administrative, budgetary, and all other types of measures that States must adopt to give effect to the rights recognized in the Convention) already compels the State to define the procedures whereby the older person may express his or her prior consent. However, a review of how the language of the articles evolved clearly shows that this paragraph was originally proposed to allow prior consent to be expressed even before the occurrence of any event or circumstance that might warrant it (see in this regard document CAJP/GT/DHPM-37/12 add. 9 rev. 1, of April 4, 2013).

The proposal to include the means of expressing consent in advance is deemed appropriate as long as it presupposes that an older person, because of an acquired mental disability or a loss of his or her faculties resulting from some unexpected event affecting physical wellbeing, may not be in a condition to give prior consent at the time he or she may require immediate medical care. In that case, the possibility that consent has already been given may provide a means of having the older person’s will respected at a time when he or she is prevented from expressing it.

We therefore propose the following change to the draft proposed by the IPPDH (shown in bold):

Article 10

“Right to give prior and informed consent

Older persons have the inalienable right to express their prior and informed consent under the terms of this article. Denial of that right constitutes a form of violation of the human rights of older persons.
Older persons have the right to freely consent to, refuse or suspend treatment, including that provided by traditional, alternative and complementary medicine, or medical or scientific experiments, whether physical or psychological, and to be given clear and timely information about the potential consequences and risks of that decision.
States Party pledge to institute and enforce safeguards to ensure that older persons exercise the right to give their prior informed consent for any medical decision, treatment, or procedure that might affect their integrity, dignity, or wellbeing, and to prepare and enforce appropriate and effective mechanisms to prevent abuse and strengthen the capacity of older persons to fully understand what their decision entails and to make use of information regarding their rights.
Public or private institutions may not administer any medical or surgical treatment without the prior and informed consent of the older person.”
States Parties will establish a procedure that enables the older person to expressly indicate his or her will in advance and preferences with regard to health care interventions including at the end of life, within the limits of the law, medical ethics, and international human rights law, that may be expressed, altered, expanded, or amended at any time by older person through legally binding instruments, among others.
 


C. JOINT RESPONSIBILITY OF THE STATE AND THE FAMILY

Among the general principles under Article 3 of the Draft Convention, some States propose using the term “joint responsibility” of the State, families, and/or society for older persons for the protection of their rights and/or their active, productive, full, and effective participation and integration in society (this last part with variations), with alternative proposals that only include the term “responsibility.”

The IPPDH has indicated that “The text of the Convention should make it clear that responsibility for satisfying the rights of older persons rests mainly with the State. . . . Language that includes the State and the family on an equal footing could lead to confusion with respect to the responsibility that would accrue to the family on the international plain [sic].” The IPPDH therefore suggests the following language: “State responsibility for and family participation in the active, full, and productive integration of the older person in society, as well as with respect to their care and assistance.”
	RECOMMENDATION ON JOINT RESPONSIBILITY OF THE STATE AND THE FAMILY

We concur with the IPPDH that the term “responsibility” should be limited to States in order to avoid erroneous interpretations regarding the international responsibility of those resulting from commitments undertaken under international conventions. It is suggested, however, that the paragraph be reworded to include general principles that may already implicitly cover integration of the older person into all spheres of society. For example: “State responsibility for and family participation in the full and effective integration of older persons into all spheres of society, as well as in respect for their inherent dignity and autonomy.”



D. ACCESSIBILTY AND UNIVERSAL DESIGN

On this point, we agree with the report of the IPPDH that no express reference is made in the Draft Convention to accessibility or universal design (UD).

Considering that disabilities may be acquired as a natural result of the ageing process, it is important to mention the need for accessible accommodations to facilitate the full integration of older persons, anticipating that a large part of this population may acquire hearing or visual impairments or reduced mobility. Accordingly, some reference to universal design is necessary since it involves a new paradigm which recognizes the environment as the disabling and isolating factor rather than the older person’s condition per se and therefore that spatial design should take the full diversity of societal groups into account.

For the information of the Working Group, an excerpt follows from the article “Disability and Mobility:  Interaction of Two Public Policies for Sustainable Development,” published by the Economic Commission for Latin America and the Caribbean (ECLAC) in 2012, which breaks down the principles and functions of UD.

PRINCIPLES AND FUNCTIONS OF UNIVERSAL DESIGN

	Principle
	Function



	Equitable use
	The design appeals to diverse groups and offers a way to participate that is interchangeable and does not stigmatize.

	Flexibility in use
	The design provides for multiple ways of doing things. The adaptability of the design is what makes the models universally usable. 

	Simple and intuitive use
	Use of the design is easy to understand, regardless of the user’s experience, knowledge, language, skills or current concentration level.

	Perceptible information
	The design provides for multiple ways of communicating messages regardless of ambient conditions or the user’s sensory abilities.

	Tolerance for error
	The design minimizes hazards and the adverse consequences of accidental or unintended actions.

	Low physical effort
	The design can be used efficiently and comfortably with a minimum of fatigue. 

	Size and space for approach and use


	The design accommodates variety in people’s body sizes and ranges of motion.


	RECOMMENDATION ON ACCESSIBILITY 

We agree with the IPPDH on the need to include a reference to universal design in the Draft Convention so as to guarantee accessibility for older persons.

To this end, it is suggested that a new article on accessibility be included, based on Article 9 of the United Nations Convention on the Rights of Persons with Disabilities, which moreover is consistent with the actions agreed to by consensus by the OAS member states when they adopted the Program of Action for the Decade of the Americas for the Rights and Dignity of Persons with Disabilities (2006-2016) in resolution AG/RES. 2339 (XXXVII-O/07).
Finally, since a new article on accessibility will be introduced, it is also suggested that a subparagraph on accessibility for older persons be added in Article 3 on general principles. 




E. FREE WILL REGARDING OLDER PERSONS’ ADMISSION TO, STAY IN, AND DEPARTURE FROM LONG-TERM-CARE FACILITIES
In this regard, we hold the same view as that expressed in section B of this study on prior consent since we consider that any reference to the right of an older person to freely choose to enter, remain in, or depart from a long-term-care facility is already understood in the right to exercise legal capacity set forth in Article 32 of the Draft Convention. Also implicit therein is the fact that if the older person were not able to take the corresponding decision, recourse would be had to a support mechanism, with safeguards established in such cases to prevent abuse.

	RECOMMENDATION ON THE FREE WILL OF OLDER PERSONS REGARDING THEIR ADMISSION TO, STAY IN, AND DEPARTURE FROM LONG-TERM-CARE FACILITIES

1. To complement Article 32 on legal capacity by drawing attention to the prerogative of older persons to decide freely on their admission to, stay in, and departure from long-term-care facilities, as is the case for other rights. This adjustment can be made to the last paragraph of Article 32, as follows (shown in bold):

Subject to the provisions of this article, States Party shall take all appropriate and effective measures to ensure the equal right of older persons to decide freely on their admission to, stay in, or departure from long-term-care facilities; to own or inherit property; to control their own financial affairs; and to have equal access to bank loans, mortgages and other forms of financial credit; and shall ensure that older persons are not arbitrarily deprived of their property.

2. To regulate the matter in a separate article, i.e., the new article titled “Rights of an older person receiving long-term-care services,” agreed to on April 16, 2013, in the terms proposed, but with the addition of a subparagraph (“c”) establishing the following safeguard:

a. An older person and his or her legal representative or counsel, shall have the right to participate in and be heard at every phase of the judicial and administrative proceedings regarding his or her admission to, stay in, or departure from a long-term-care facility (already agreed to). 
b. An older person and his or her legal representative or counsel, may, in any proceeding, [request and/or] present an independent opinion on their physical and mental health, along with any other pertinent reports and oral, written, or other evidence with respect to the process of admission to, stay in, or departure from a long-term-care facility (Agreed to on April 19, 2013; the phrase in square brackets is under consultation; BOL: the whole paragraph under consultation).
c. (New subparagraph) The court-ordered stay of an older person in a long-term-care service facility shall be reviewed at reasonable intervals through a procedure established by law.


F. JUDICIAL GUARANTEES

With respect to the judicial guarantees provided under Article 33, the following paragraph warrants consideration:

States Party pledge: 

a. To ensure effective access to justice for older persons on an equal basis with others, including through the provision of procedural and age-appropriate accommodations, in order to facilitate their effective role as direct and indirect participants in all judicial or administrative proceedings.


The reference to “appropriate accommodations” is very general in nature and does not necessarily include “the utmost due diligence and reasonable time periods in any administrative or judicial proceeding,” as called for in Article 8 of the American Convention on Human Rights. Consequently, it is suggested that Article 38 be complemented by placing emphasis on the need for the swift processing of cases related to the rights of older persons.

	RECOMMENDATION ON JUDICIAL GUARANTEES

An excellent reference to complement Article 33 of the Draft Convention may be the Brasilia Regulations Regarding Access to Justice for Vulnerable People, regulation 38 of which reads:

(38) Swiftness and priority 

The necessary measures shall be adopted to avoid delays in processing each case, guaranteeing a prompt judicial resolution, as well as the fast execution of the resolution. When the circumstances of the situation of vulnerability so require, priority shall be given to the attention, resolution and execution of the case by the bodies of the system of justice.
Likewise, although we understand the comments of the IPPDH on the suitability of including a guarantee to enable NGOs or public defenders to participate in bringing action to defend the individual or collective rights of older persons, we consider it appropriate for the guarantee to be drafted along the lines of regulation 89 of the Brasilia Regulations. The following alternative paragraph is therefore proposed:

IPPDH

Alternative paragraph

The States Party shall regulate the legal capacity of public entities and social organizations to bring action based on the individual or collective rights of older persons.

The States Party shall regulate the legal capacity of public entities and social organizations to bring action based on the individual or collective rights of older persons and shall likewise consider the scope of the participation of civil society organizations in these proceedings.




G. RIGHT TO INDEPENDENCE AND AUTONOMY

In this connection, we agree with the analysis made by the IPPDH, which refers to the need to complement the article on independence and autonomy (the new article after Article 7) with Article 19 of the United Nations Convention on the Rights of Persons with Disabilities, on the right to live independently and to be included in the community, which encompasses the right to choose where and with whom said persons live, as well as the duty of States to provide specialized community services to prevent their isolation. It is important to refer to this article since its mandate is closely related to the objective of Article 1 of the Draft Convention on the full inclusion, integration, and participation of older persons in society.

H. GENERAL DUTIES OF STATES PARTY

As concerns the wording for Article 5.d concerning the full effectiveness of economic, social, and cultural rights, on which no consensus has been reached yet, it is suggested that the following language from the United Nations Convention on the Rights of Persons with Disabilities be approved:

With regard to economic, social and cultural rights, each State Party undertakes to take measures to the maximum of its available resources and, where needed, within the framework of international cooperation, with a view to achieving progressively the full realization of these rights, without prejudice to those obligations contained in the present Convention that are immediately applicable according to international law.
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