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1.  
On June 6, 2013, the Inter-American Commission on Human Rights (hereinafter “the Inter-American Commission or “the IACHR”) received a note from the Chair of the Committee on Juridical and Political Affairs , Ambassador Andrés González Días, Permanent Representative of Colombia to the OAS, requesting the IACHR’s cooperation in the preparation of a legal study on the Draft Inter-American Convention on the Human Rights of Older Persons, taking into account the principles of the American Convention on Human Rights and other international instruments on the field. Accordingly, the purpose of this document is to share the Inter-American standards and perspective of the Inter-American Commission on various aspects of this issue. The IACHR presents the current document, without prejudice to follow up this matter.

I. General observations

2. 
Although each provision of the Inter-American human rights instrument applies to older persons, some are particularly relevant to that sector of the population. Through its individual complaint mechanism
 and while monitoring the human rights situation in the region,
 the IACHR has addressed a number of civil, political, economic, social and cultural rights of older persons. In studying and following up on precautionary measures, the Commission has learned about allegations of loss of legal capacity to the prejudice of older persons and what their special needs are.

3.  
As for the Inter-American system’s body of law, some provisions of the instruments govern rights and obligations that pertain exclusively to older persons.  Article 4(5) of the American Convention, for example, provides that capital punishment shall not be imposed upon persons who, at the time the crime was committed, were over 70 years of age.  Article 9(1) of the Additional Protocol to the American Convention in the Area of Economic, Social and Cultural Rights (hereinafter the “Protocol of San Salvador”) provides that everyone shall have the right to social security protecting him/her from the consequences of old age.  In Article 17 of the Protocol of San Salvador, the States parties to take progressively the necessary steps to ensure the right to special protection in old age.  In that provision, the States agree to:
a. 
Provide suitable facilities, as well as food and specialized medical care, for elderly individuals who lack them and are unable to provide it for themselves;

b. 
Undertake work programs specifically designed to give the elderly the opportunity to engage in a productive activity suited to their abilities and consistent with their vocations or desires;

c. 
Foster the establishment of social organizations aimed at improving the life quality for the elderly.

4.  
As for the advances in the standards made on this subject, the Commission observes that in the United Nations General Assembly, a Working Group
 was established through General Assembly resolution 65/182 of December 21, 2010, with the purpose of strengthening the protection of older persons’ human rights. The IACHR draws attention to the 2012 document prepared by the Office of the United Nations High Commissioner for Human Rights, titled “Normative standards in International Human Rights Law in relation to older persons,”
 which states that: 

One of the first challenges in articulating the rights of older persons may be to define “older persons” themselves as a distinct population group. There is no comprehensive definition of older persons available at either the international or regional level. It is recognized that defining older persons is a complex issue reaching beyond chronological age to take account of other determinants. The status of older persons is arguably also a social, political and economic construct, which may be geographically and culturally relative. Indeed the World Health Organization (WHO) defines ageing as the “process of progressive change in the biological, psychological and social structures of individuals.” Older persons are diverse in their characteristics even within population groups and experience of old age may differ according to gender, race and socio‐economic status or other status. Older people can, on the one hand, be a relatively powerful group in society, with accumulated wealth, benefiting from the support of their descendants and a culture which bestows respect, while on the other hand they may be viewed as a vulnerable segment of the population experiencing poverty, discrimination, isolation, dependency and even abuse. This experience of discrimination and exclusion, as well as the paradoxes often inherent in the situation of older persons, arguably means that despite differences, there is commonality in the experience of older persons sufficient to warrant special protection.

Notably, the CDDH [Council of Europe drafting group] on Age has, to date, not set any age limit but rather refers to the vulnerability of persons resulting from ageing, which interacting with social attitudes, perceptions and other factors or barriers results in forms of discrimination or of limited‐  or denied‐  enjoyment of their human rights. Nevertheless, evidence clearly highlights the commonality of experience of older persons.  Marginalization and discrimination at every level in society can render older persons a minimally definable group warranting specific and tailored rights of protection regardless of how, or whether, defined.   

5.   
Based on the progress that other human rights systems have made, and the follow-up by the Inter-American Commission through its various mechanisms, it might be useful to share the foregoing principles and standards that the Inter-American system has developed, so that they can be taken into consideration in the analysis being done of the Draft Inter-American Convention on the Human Rights of Older Persons. 

II.
Specific observations 

A.
The State as the principal party responsible for violations of human rights and as the guarantor of human rights

6. 
The IACHR observes that Article 3 (o) of the draft mentions the “co-responsibility of the state, society, and families” vis-à-vis older persons. This language, based on shared responsibility, differs from the traditional one found in International Human Rights Law, according to which the international responsibility for violation of provisions of human rights treaties bears exclusively upon the signatory States rather than private actors. In this venue, the Commission deems that the proposals formulated by the Presidency of the Working Group to distinguish the “responsibility of the states” from the “participation of the family and community” could help avoid confusion as to the attribution of international responsibility.
B.
Principle of equality and non-discrimination

7. 
The Inter-American Commission agrees with the main premise of this draft, which is that non-discrimination and equality are essential elements of international human rights norms and are fundamental to older persons’ enjoyment and exercise of all their human rights. Concerning this principle, the Inter-American Court of Human Rights (hereinafter “the I/A Court” or “the Court”) and the IACHR have repeatedly observed that equality and non-discrimination are the basic pillar of the Inter-American Human Rights System.
 Specifically, the IACHR has highlighted the various concepts regarding the right to equality and non-discrimination.
 One has to do with the prohibition of any arbitrary difference of treatment – understood as any distinction, exclusion, restriction or preference
 - while another is the obligation of ensuring conditions of true equality for groups that have been historically excluded and are at greater risk of discrimination.
 The Commission is aware that, even though in certain cases both perspectives may be present, each merits a specific and different treatment in light of the framework of laws of the Inter-American System and other relevant international treaties.
 
8.  
As to the obligation to create conditions of true equality, the IACHR has held that a review of laws and policies from the standpoint of the principle of effective equality and non-discrimination should also examine the possible discriminatory impact of these measures, even though they may appear neutral in their formulation or are general and not differentiated measures.
 To this regard, the United Nations Committee on the Rights of Persons with Disabilities has affirmed that “a law which applied in a neutral manner may have a discriminatory effect when the particular circumstances of the individuals to whom it is addressed are not taken into consideration.”
 The European Court of Human Rights has consistently established that when a general policy or measure has disproportionate prejudicial effects on a particular group, it is not excluded that this may be regarded as discriminatory notwithstanding that it is not specifically aimed or directed at that group.
 
9.  
For its part, the Inter-American Court has asserted that:

The notion of equality springs directly from the oneness of the human family and is linked to the essential dignity of the individual. That principle cannot be reconciled with the notion that a given group has the right to privileged treatment because of its perceived superiority. It is equally irreconcilable with that notion to characterize a group as inferior and treat it with hostility or otherwise subject it to discrimination in the enjoyment of rights which are accorded to others not so classified. It is impermissible to subject human beings to differences in treatment that are inconsistent with their unique and congenerous character.
 

10. 
The Court has also held that:

Article 1(1) of the Convention, a rule general in scope which applies to all the provisions of the treaty, imposes on the States Parties the obligation to respect and guarantee the free and full exercise of the rights and freedoms recognized therein "without any discrimination." In other words, regardless of its origin or the form it may assume, any treatment that can be considered to be discriminatory with regard to the exercise of any of the rights guaranteed under the Convention is per se incompatible with that instrument.
 States are obliged to take affirmative action to reverse or change discriminatory situations that exist in their societies to the detriment of a specific group of persons.  This implies the special obligation to protect that the State must exercise with regard to acts and practices of third parties who, with its tolerance or acquiescence, create, maintain or promote discriminatory situations.
  

11. 
Similarly, as regards the prohibition against arbitrary different treatment, the Commission and other international bodies has sustained that: 

While the doctrine of the Inter‐American human rights system, like that of other human rights regimes, does not prohibit all distinctions in treatment in the enjoyment of protected rights and freedoms, it requires at base that any permissible distinctions be based upon objective and reasonable justification, that they further a legitimate objective, regard being had to the principles which normally prevail in democratic societies, and that the means are reasonable and proportionate to the end sought.
 Distinctions based on grounds explicitly enumerated under pertinent articles of international human rights instruments are subject to a particularly strict level of scrutiny whereby states must provide an especially weighty interest and compelling justification for the distinction.

12. 
In sum, the Commission recommends taking into account the different notions of discrimination and the correlative state obligations, including the various assumptions of discrimination, and the need for affirmative actions or real equality regarding historical situations or structural discrimination.

13. 
The IACHR observes that most of the provisions of the draft Inter-American Convention on the Human Rights of Older Persons rely on the concept of discrimination that regards it as a violation of human rights detrimental to older persons. However, some provisions mention the states’ obligation to adopt special measures of protection because of the “conditions of vulnerability” faced by older persons.
 The IACHR and other international bodies of promotion and protection of human rights have had a specific attention to the concept of “historical discrimination” when referring to groups whose de facto inequality vis-à-vis the rest of the population makes them more susceptible to certain patterns of human rights violations. This approach seeks to avoid any suggestion that such groups are ontologically vulnerable and to posit instead that the discrimination they experience is rooted on social structures historically and ideologically construed that leads to the violation of their rights. The Commission recommends the Working Group to assess whether it is relevant to associate the concept of old age with vulnerability in itself; or to confine this term to those situations in which particular conditions of older persons (e.g. physical, mental or intellectual disabilities, lack of access to basic necessities, among others) expose them to additional risk of human rights violation. 

C.
Recognition as persons before the law as a right that older persons can use to exercise their human rights. 

14.  
The OAS’ “Inter-American Convention for the Elimination of All Forms of Discrimination against Persons with Disabilities” has been in force since 2001.  The Commission notes that the issue of recognition as a person before the law has made significant headway in recent years, especially with the standards developed in the United Nations Convention on the Rights of Persons with Disabilities (hereinafter the “CRPD”).  The IACHR deems that these standards could be applied, given the particular circumstances of older persons and especially since older persons are sometimes grappling with situations that infringe their right to make their own decisions. 

15.  
On this particular point, the United Nations Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health has asserted that, as guaranteed by article 12 of the Convention on the Rights of Persons with Disabilities, disability, including age-related, cannot itself justify limitation of legal capacity.
 

16.  
Under the heading “Equal recognition before the law”, Article 12 of the CRPD provides that: 

States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before the law. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life[;][…]  shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity[;][…] shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person’s circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent and impartial authority or judicial body.
 
17.  
A reading of this article reveals that persons with disabilities are to be able to exercise their right to legal recognition on an equal basis with others. The article also sets forth the States Parties’ obligation to establish the support that persons with disabilities may require to exercise their legal capacity, so that they are able to exercise their right to legal recognition.  Accordingly, these short, medium or long-term supports, also referred to as reasonable accommodations,
 may take a variety of forms, according to each person’s needs and circumstances. Through its various mechanisms, the IACHR has observed how important it is to take measures to ensure that persons with disabilities have independent representation in any proceedings affecting them. 

18.  
In its observations on country reports, the United Nations Committee on the Rights of Persons with Disabilities (hereinafter the “Committee on the RPD”) has spoken out against systems that, rather than support decision-making on the part of persons with disabilities, restrict it through regimes of substitute decision-making in the form of guardianship and trusteeship.  The aforesaid Committee has asked a number of States to amend the pertinent laws so that they are fully in keeping with Article 12 of the CRPD.
  Likewise, the Office of the United Nations High Commissioner for Human Rights (hereinafter the “OHCHR) has observed that laws that make disability a direct or indirect ground for a declaration of legal incapacity should be repealed.
  According to the Committee on the RPD, States should “develop a model for support in the decision-making process that takes due account of the individual’s autonomy, free will and preferences, and of their rights, including the right to free and informed consent to medical treatment, the right of access to justice, and the rights to vote, to marry and to choose their place of residence.”
 

19. 
In connection with the standards relating to legal capacity, the Commission considers important to mention the need to prevent and avoid situations of involuntary institutionalization. 
20.  
When these standards are applied to certain needs that some older persons might have, the IACHR believes that the exercise of one’s legal capacity should be central to the discussion of this draft Convention to enable older persons to fully exercise all their rights, under conditions of equality with other persons. Another consideration should be the implementation of the special supports or accommodations that each person’s particular circumstances may require in order for that person to exercise his or her legal capacity.  Particularly important in this regard is that, whenever the circumstances so dictate, older persons should have independent representation in proceedings that affect them. Likewise, measures must be taken to avoid abuse and possible manipulation in how support mechanisms are used to make decisions for older persons. 

D.
Informed consent and access to information 

21. 
The Inter-American Commission observes that the case law and standards of the Inter-American system concerning informed consent have to do specifically with issues related to the right to health and believes that this approach might be appropriate.  Under the case system,
 and especially during the preparation of the special report on “Access to information on reproductive health from a human rights perspective,” 
 the IACHR learned of how important access to information is and how it ties in with other human rights.  The Inter-American Commission has pointed out that the failure to observe and guarantee this right can cause a violation of other rights, such as the rights to personal integrity, privacy and family life, and to live free of violence and discrimination. Similarly, the right of access to information is particularly vital in matters of health and better prepares individuals to make free and well-informed decisions regarding the most intimate aspects of their person
 and other matters. 
22. 
The IACHR has recognized that consent is a basic principle of respect for the autonomy of persons and requires that those persons understand the various treatment options available to them.
  Informed consent implies a horizontal link between physician and patient.  Accordingly, the Commission has highlighted some elements that are an integral part of an informed consent process: 

i) Inform patients about the nature of the procedure, treatment options, and reasonable alternatives, including the potential benefits and risks of proposed procedures.  To attain this objective, the information provided must be timely, complete, accessible, reliable and proactive.  It must also be understandable, using language that is accessible, and must be current.

ii)  Take the  person's needs  into account and  make certain  that  the  person  understands  the  information provided. The IACHR has emphasized how important it is that the information provided be adapted to the language of the person who requests or needs it.  The Office of the Special Rapporteur for Freedom of Expression has held that ethnic and cultural groups have the right to have the State design policies aimed at adapting the right of access to their cultural needs, such as their language.
  This element should also be taken under consideration with respect to other groups, such as persons with disabilities, all as part of the special accommodations that they may require. 

iii) Ensure that any consent provided is free and voluntary. The various systems for the protection of human rights have emphasized the need for States to ensure that the decisions women make about their reproductive health are free of any form of coercion.   

23. 
Similarly, the Commission stresses the importance of the standards developed in the "Additional Protocol to the Convention on Human Rights and Biomedicine, concerning medical research"
, with respect to informed consent.

E.
The autonomy of older persons and their right to live independently and in the community. 

24. 
In recent years, various progressive standards have been developed regarding the right of persons to live independently and in the community.  Standards have also been adopted on the need for measures that place the family first and make institutionalization the exception. 

25.  
For instance, in the case of the rights of children and adolescents, International Human Rights Law has established that measures involving the institutionalization of children should be exceptional in nature and used “only as a last resort and only if in the best interests of the child”
 when no special measure of protection is either possible or appropriate.  In the particular context of persons with disabilities, Article 19 of the CRPD takes into account the right that persons with disabilities have to live independently and in the community.
  It also provides that persons with disabilities should have the opportunity “i) to choose their place of residence and where and with whom they live on an equal basis with others and ii) are not obliged to live in a particular living arrangement. 

26. 
Notwithstanding the importance of these principles, the Commission deems, in general, that it should consider the differences and particular characteristics of older persons and the specific challenges they face in order to enjoy their right to live in the community, within the family and in any type of public or private residence.  Specifically, the Commission should point that these challenges are on multiple fronts: i) exercise of one’s independence and autonomy; ii) the special care that some older persons may require at home, either when they live independently or with family; iii) the special treatment that older persons may require for chronic illness, or when facing terminal phase; iv) the gradual adoption of measures to achieve the social integration, ease of mobility and transportation that certain older persons may need; v) possible abuses and mistreatment that older persons may experience, both at home and in any type of residence; vi) the serious prejudices that may be expressed through paternalistic attitudes and actions vis-à-vis older persons who receive care, which may humiliate them, infantilize them and rob them of their identity as human beings,
 and other problems. 

27.  
The United Nations Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health wrote that: 

In the developing world, traditional social dynamics are also undergoing changes due to various globalizing factors. Families play a steadily less prominent role as primary health-caregiver of older persons, and government institutions and medical professionals are assuming a bigger role in care-giving.
  

28.  
With these general observations in mind, the Commission notes that in the Draft Inter-American Convention on the Human Rights of Older Persons, reference is made to the possible use of a “long-term care service facility”.  Here, the Commission would point out that such services are already mentioned in resolutions of the Pan American Health Organization (hereinafter “PAHO”) on the i) “Plan of Action on the Health of Older Persons, including active and healthy aging”
; and ii) the resolution titled “Health and Aging” from the 26th Pan American Sanitary Conference.
 
29.  
In the specific case of the long-term care facilities, in his Thematic Study on the realization of the right to health of older persons  the United Nations Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health
  pointed out that long-term care includes a variety of services (medical or otherwise) that help meet both the medical and non-medical needs of people with a chronic illness or disability who cannot care for themselves for long periods of time.  Long-term care is manifested in the provision of help with daily tasks such as bathing, dressing, cooking and so on. In the context of the right to health, long-term care must also be understood as the intervention of skilled practitioners to provide assistance in dealing with syndromes associated with chronic diseases or disabilities impeding personal capacities. They are, nonetheless, medical conditions affecting older persons disproportionately. Long-term care takes two broad forms: home care and institutional care. Institutional care is the accommodation and care of a person in a specialized care-giving institution.
 

30.  
In that report, the Special Rapporteur also observed that home care is generally understood as medical services performed by professionals in the patient’s home, as opposed to care provided in specialized institutions.
 It generally allows several older persons a greater degree of autonomy over their lives than institutional care. However, home care should be understood as medical home care delivered by health professionals, in addition to informal care that is provided by family members or other individuals.
 In this sense, it has been highlighted that the lack of specialized professional care can expose older persons to higher dangers. These dangers include inadequate care by someone who is not trained to provide the needed care, and mistreatment by the caregiver.

31.  
With these and other care options that may be available to older persons, the Special Rapporteur has stressed the impact of institutionalization on the autonomy of older persons and its often harmful effect on their dignity.
  Here, the Special Rapporteur urged that complaint mechanisms be put in place to address the mistreatment that can occur in care facilities and the homes of older persons when that mistreatment is inflicted by a relative or family member,
 and reinforce the complaint mechanisms for reporting practices that unnecessarily restrict the liberty and autonomy of older persons.
 He also pointed out that more should be done to train health-care workers and the general public in how to identify possible cases of abuse.
 

32. 
Given the circumstances, the Inter-American Commission points out that in any discussion that the Working Group, the states and civil society might have on this subject, the following factors should be considered: i) the independence and autonomy of decisions taken by older persons in exercise of their legal capacity, and the special supports that, in some cases, they may require to arrive at their decisions; ii) that in the particular case of older persons, a number of factors may combine to obstruct the free and full exercise of their rights in the community, in the family or in any type of long-term care facility. Accordingly, specific measures must be taken with consideration given to the special needs and protections that older persons may require in the various scenarios depicted; iii) the right of persons to live independently and in the community, the importance of their remaining with the family and the need for community services; iv) the adoption of mechanisms by which to monitor older persons’ situation, no matter what their living arrangement, for the purpose of preventing any restriction of their exercise of human rights.

F.
The general duties of States concerning all human rights and progressive measures
33. 
It is pertinent to note that under the international law of human rights, the States are obliged to respect all human rights without any distinction, given its indivisible nature
. In the specific context of economic, social and cultural, it is established the possibility of recurrence to the international cooperation and to the extent that compliance may be subject to analysis of the progressive measures taken by States to maximum of its available resources. Article 26 of the American Convention establishes an obligation on States parties’ head, to ensure the progressive development of the rights to which this standard applies. In addition, in the same sense of Article 26 of the American Convention, the Article 1 of the Protocol of San Salvador, referred specifically to economic, social and cultural rights.

G.
Judicial Guaranties
34. 
The premise of the inter-American system of human rights is that access to adequate and effective judicial remedies is the first line of defense to protect basic rights, which includes the rights of the older persons. With regard to State obligations regarding access to justice, the Commission considers that in the State’s due diligence obligations, should be counted among the special measures to promote equality and eradicate social and cultural patterns that foster discrimination against older persons. Therefore, the Commission considers appropriate that the Working Group on this Draft Convention, discuss the convenience of the adoption of rules intended to facilitate or encourage public policies or policy guidelines that might be used in order to ensure a judicial attention consistent with the rights and special needs of the older persons.

H.
Monitoring mechanisms and the justiciability of economic, social and cultural rights

35. 
As to the mechanisms of protection and monitoring the Convention compliance, the IACHR observes that the current text of the draft provides for a system whereby periodic reports would be filed and another in which any individual or group of persons could file petitions alleging violation of the rights recognized in the Inter-American Convention on the Human Rights of Older Persons. Regarding the first system, the IACHR suggests that a Working Group established to gradually examine the rights protected by the Inter-American Convention on the Human Rights of Older Persons might take advantage of the lessons learned from the June 2007 establishment of the Working Group to Examine the Periodic Reports of the States Parties to the Protocol of San Salvador
 as well as the procedures established in June 2011 for filing those reports.

36.  
As to the possibility that the organs of the Inter-American Human Rights System might examine individual petitions in which violation of the rights protected under the Inter-American Convention on the Human Rights of Older Persons is alleged, the IACHR notes that Article 38 of the draft Convention contains an broad clause on the justiciability of civil, political rights and economic, social and cultural rights. To this regard, there is a trend within the international community toward expanding the adjudication of provisions that protect economic, social and cultural rights by courts and quasi-judicial human rights bodies.
 
37.  
In the Inter-American Human Rights System, the principal advances in the justiciability of economic, social and cultural rights derive from the IACHR’s statements in the report titled Access to Justice as a Guarantee of Economic, Social and Cultural Rights,
 and in the reports on individual complaints. Since at least 2001, the IACHR has approved admissibility reports in which violations of rights like social security,
 health,
 education,
 work
  and the right of workers to unionize
 are alleged.  In those reports, the IACHR has admitted arguments claiming violation of the right protected under Article 26 of the American Convention, based on the alleged adoption of regressive measures with respect to economic, social and cultural rights.  It also agreed to hear arguments regarding other rights protected under the American Convention, such as those recognized in articles 8 and 25, based on alleged violations of judicial guarantees or noncompliance with final court rulings that protect economic or social rights. Despite the precedents, the IACHR must emphasize that the framework of Inter-American law currently in place concerning a finding of a possible violation of the rights set forth in the San Salvador Protocol under the individual petition and case system has been done only in the following situations:

· Alleged noncompliance with the right to education and the right of workers to unionize, recognized in articles 8(1) and 13 of the Protocol of San Salvador, respectively;
 
· Adoption of regressive measures in the area of economic, social and cultural rights, in violation of Article 26 of the American Convention.

38. 
The inclusion of the authority to process complaints alleging violation of obligations under other Inter-American instruments has enabled the IACHR to have a positive impact that goes well beyond its decision in any one case and has led to legislative reform and formulation of public policy crafted to meet the needs of sectors of society that have historically been the targets of discrimination.  

III.
Final observations 

39. 
The Commission is of the view that the Working Group, civil society and the States should take the following under consideration in their discussion of the current draft Inter-American Convention on the Human Rights of Older Persons: 

A.
Throughout the processing and the various stages in the discussion of the draft Convention, the importance of expert advice on various topics, such as relevant disciplines and international law of human rights. 

B.
The existing and evolving standards to protect older persons under the various systems of international protection, with a view to avoiding confusing or conflicting standards. 

C.
The transversal factors that can disproportionately affect certain sectors of older persons who may be victims of certain patterns of human rights violations. 
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