- 2 -


PERMANENT COUNCIL OF THE
OEA/Ser.G

ORGANIZATION OF AMERICAN STATES
CAJP/GT/DHPM-58/12 rev. 1


5 November 2012

COMMITTEE ON JURIDICAL AND POLITICAL AFFAIRS
Original: Spanish

Working Group on Protecting

the Human Rights of Older Persons
_________________________________________________________________________________
PROPOSALS FOR ARTICLES 7, 8, AND 10 OF THE DRAFT CONVENTION BASED ON THE CONTENTS OF THE COMPENDIUM OF PROPOSALS FOR THE DRAFT INTER-AMERICAN CONVENTION ON THE HUMAN RIGHTS OF OLDER PERSONS, 
CAJP/GT/DHPM-44/12 rev. 2
(Presented by the Chair)
PROPOSAL FOR ARTICLE 7
Considering the proposal submitted by the delegation of El Salvador, it is suggested that Article 7 be divided into two articles:  one regulating the right to life and dignity at the end of life, and the other, which would be a new article, specifically regulating  the right to independence and autonomy.
Right to life and dignity at the end of life
The States Party shall adopt all measures necessary to ensure older people’s effective enjoyment of the right of life, in equal conditions with others. 
The States Party shall offer equitable access to palliative care, the support needed to ensure that older persons receive comprehensive attention, and measures to prevent their isolation, foster their psychological well-being, and avoid "therapeutic cruelty.
/”
Right to independence and autonomy
Older people have the right to decide on their life plans, to self-fulfillment, to lead an autonomous and independent life, and to be afforded access to mechanisms enabling them to exercise their rights directly.
The States Party shall adopt measures to strengthen the autonomy and independence of older people, taking into account their vulnerability and/or degree of dependence, encouraging the maintenance and development of their capabilities and potential, and strengthening their family and social ties, especially when they are in long-stay facilities or substitute homes.
PROPOSAL FOR ARTICLE 8
(It is suggested that the title of the article be more comprehensive, so that it covers the different manifestations of violence and mistreatment)
Right to dignity and a life free of violence 
The States Party shall promote kindness to older persons and a positive image of old age. Older persons have the right to live with dignity and in safety, to be treated in a dignified manner, and to be appreciated regardless of how much they can contribute to the cost of care.
Older persons have the right to live a life free of violence; of physical, sexual, psychological, emotional, financial or labor-related mistreatment, abuse, or exploitation; and of any form of abandonment or neglect that causes avoidable harm. For the purposes of this Convention, violence against older persons shall be understood as any act or conduct, based on their age, which causes death or physical, sexual or psychological harm or suffering, whether in the public or the private sphere. 
The States Party shall act with due diligence to prevent, investigate, punish, and redress violence against older persons. To that end, they pledge to: 
a.
Adopt legislative or other measures to prevent, investigate, punish, and redress acts of violence, mistreatment, abuse, exploitation or abandonment of older persons in either the public or the private sphere; 
b.
Produce and disseminate information for the purpose of generating diagnostic assessments of possible situations of violence and developing prevention policies; 
c.
Promote support services to address cases of violence, mistreatment, abuse, exploitation, and abandonment of older persons;
d.
Establish mechanisms for preventing violence in any of its manifestations and reinforce existing judicial and administrative mechanisms, with a view to providing effective protection of the rights of older persons;
e.
Train and sensitize government officials responsible for administering justice and law enforcement; social workers and health care personnel; and civil society as a whole about the importance of respecting the human rights of older persons and of preventing violence, mistreatment, abuse, exploitation, and abandonment of older persons and about how to identify and prevent them; 
f.
Train personnel responsible for attending to and caring for older persons, whether in institutionalized care services or at home, so that they treat them with dignity and avoid and prevent actions or practices of violence and mistreatment; 
g.
Adopt measures for attention and work with family carers and nonprofessional persons performing in-home care tasks, in order to reduce occurrences of violence in the home; 
h.
Promote appropriate and effective complaint mechanisms for cases of violence against older persons. 

The States Party shall act with due diligence to ensure full respect for the human rights and dignity of older persons in long-stay facilities or substitute homes, be they public or private, and shall: 
a.
Establish an appropriate regulatory framework for the operations of public and private facilities providing care for older persons that makes it possible to monitor the situation of older persons with regard to their enjoyment of the human rights protected by the Convention;
b.
Ensure that those institutions have specialized personnel who can provide appropriate and comprehensive case and can prevent actions or practices that could do harm or exacerbate the existing condition;
c.
Establish mechanisms to ensure that internments are reviewed and that older persons fully exercise their rights during their institutionalization, including the exercise of their right to leave;
d.
Pass the laws needed to ensure that the people in charge of public and private facilities that care for older persons, and the professionals in them, are civilly and criminally liable for acts they commit against older persons, without prejudice to corresponding administrative sanctions.
PROPOSAL FOR ARTICLE 10
Right to give free and informed consent
Older persons have the right to take decisions freely and to voluntarily accept or reject any treatment or medical or scientific experiments or interventions, whether physical or mental, that may impair their integrity, dignity, or wellbeing.
The States Party shall adopt measures to guarantee access to information of the highest quality, freely available on a non-discriminatory basis, accessible in accordance with their communication needs (including physical and cultural conditions) and presented in an acceptable and understandable manner, covering the range of existing options, their risks and benefits, and the possibility of revoking the decision at any time and for any reason, without this involving disadvantage or prejudice.
Public or private institutions may not administer any medical or surgical treatment involving grave risk to bodily integrity, health, or life without the free and informed consent of the older person, and they shall, whenever necessary, provide assistance for the exercise of that decision.
Older persons have the right to refuse or suspend treatment or any other medical procedure, and to receive clear and timely information regarding the possible consequences and risks of that decision. Older persons may not renounce their right to give free and informed consent.
The States Party pledge to institute and enforce safeguards guaranteeing that older persons exercise the right to give their prior, free, and informed consent to any medical decision or intervention that may affect their integrity, dignity, or wellbeing, and to prepare and enforce appropriate and effective mechanisms to prevent abuse and strengthen the capacity of older persons to fully understand and make use of the information regarding their rights.
The States Party shall consider that denying the right to informed consent constitutes a form of violation of the human rights of older persons.
The States Party shall facilitate for older persons the adoption of informed consent with respect to personal or legal matters of any kind that may affect their integrity, dignity, or wellbeing, as well as the establishment of regulations specifying the powers and responsibilities of those who, if necessary, help them take their decision.
Informed consent shall be required of older persons prior to their admission to a long-stay facility, after a clear explanation of the services to be provided by that institution, such as food, accommodation, clothes, cleaning, hours of service, and so on.
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�.	It should be borne in mind that, in the health context, the concept of therapeutic cruelty refers to actions that demonstrate an intent to harm, which is what this provision is meant to address.





