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ARGENTINA’S POSITION ON THE RIGHTS OF OLDER PERSONS AND THE CORRESPONDING DUTIES OF STATES

“The importance of an Inter-American Convention on the Rights of Older Persons”

There is no legally binding instrument to standardize and protect the rights of older persons. In international human rights doctrine, “age” has been dealt with under the general heading of “any other social condition,” referring by extension to age and generational differences, but with no specific treatment. The argument—as was the case concerning the rights of persons with disabilities—is that the universal scope of the international instruments should embrace older persons.

The Universal Declaration of Human Rights of 1948 makes no explicit reference to older persons, although all its provisions are applicable to all members of society, including those over the age of 60. The International Covenant on Economic, Social, and Cultural Rights (1966) also lacks specific reference to the rights of older persons, except for Article 9 on social security. For this reason, the Committee on Economic, Social, and Cultural Rights prepared General Comment No. 6 in 1995, which says: “States parties to the Covenant are obligated to pay particular attention to promoting and protecting the economic, social, and cultural rights of older parsons.” 
Another important issue is determining whether legally binding instruments prohibit age-based discrimination. As the Committee on Economic, Social, and Cultural Rights said in 1995, “Neither the Covenant nor the Universal Declaration of Human Rights refers explicitly to age as one of the prohibited grounds.” 

In 1991, the International Federation on Aging and the Dominican Republic presented the “Declaration on the rights and responsibilities of older persons,” which was the basis for the United Nations Principles for Older Persons adopted by the General Assembly in 1991. The resolution is very important, but there are problems in implementing the principles, because the instrument is prescriptive but nonbinding.

The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) is the only human rights treaty of the United Nations that makes specific reference to age discrimination in employment, affirming: 

"(e) The right to social security, particularly in cases of retirement, unemployment, sickness, invalidity and old age and other incapacity to work, as well as the right to paid leave” (United Nations, 1979, Article 11.1).

This does not address men’s rights, however, and all other rights. 
On December 13, 2006, the UN General Assembly adopted the International Convention on the Rights of Persons with Disabilities. There are few explicit references to older persons and they appear linked to matters of health and protection in areas where disabilities are cause for concern in the rehabilitative health model that the Convention seeks to replace. 

Moreover, this Convention does not protect the majority of older persons, WHO HAVE NO DISABILITIES. 

There is growing concern about the vulnerable situation concerning the exercise of the rights of the world’s older persons, and increasing awareness of the how useful it would be to have a legally binding instrument to standardize the rights of older persons and establish mechanisms and an organ to make them enforceable, because this at-risk sector of the world population is the victim of discriminatory practices and treatment. 

We need to protect older persons from poverty, exclusion, discrimination, the lack of access to health care and social services, negative stereotypes, abuse and mistreatment, lack of care for dependency, and lack of resources to facilitate their independence. 

In a perfect world, the Universal Declaration of Human Rights would suffice, but reality shows us every day that older persons lack the opportunities enjoyed by the general population. There are multiple physical and social obstacles that: 

•
Prevent them from getting an education;

•
Prevent them from getting a job, even if they are well qualified;

•
Prevent them from being eligible for a decent pension;

•
Prevent them from having access to information and computers;

•
Prevent them from getting proper medical and health care;

•
Prevent them from moving around; 

•
Prevent them from being integrated and accepted in society. 

The state must guarantee the principle of nondiscrimination, giving the unequal equal treatment. It must adopt affirmative action measures to afford special protection of the rights of weaker persons, such as the elderly, to guarantee that they can effectively exercise their rights like any other citizen. 

Dealing with aging as a human rights question has important consequences for the design and implementation of public policies, the adoption of legislation, and, in a broader sense, great importance for social responses.

Aging must be seen from a social perspective, taking into account the person’s specific human factors, and not factors such as age, labor productivity, or disability. The model is changing, and older persons must be regarded as covered by law. 

The purpose of the convention is to promote, protect, and guarantee all the human rights and basic freedoms of older persons, in equal conditions with the rest of the citizens, in a legally binding instrument. An international convention must ensure equality, establishing specific obligations that directly affect the exercise of older persons’ rights. 

The rights of older persons and the states’ obligations

The states have the obligation to ensure that older persons are equal before the law and have the right—with no discrimination—to equal protection and equal benefit from the law.

The states must ensure that older men and women can enjoy all the civil, political, economic, social, and cultural rights, just like the rest of the citizens. 

It is essential to build awareness in the whole society, including the families, about the situation of older persons and promote respect for their dignity and their rights. 

Rights to be protected
1. The right to equality and nondiscrimination (it is necessary to reaffirm the basic principle of equality and nondiscrimination for reasons of age, which requires that the state adopt affirmative action measures to differentiate in the treatment of older persons [positive discrimination], adapting the state’s general laws to their particular needs.)

2. Accessibility (this right has to do with the measures the state must take to guarantee the independence and full participation of older persons in all aspects of life to ensure they have access, in equal opportunity with all other persons, to facilities, transportation, information and communication, including information and communication technology systems, and other services and installations open to the public, in both urban and rural areas).
3. The right to life (this refers to the state taking all necessary steps to ensure effective enjoyment of this right by older persons in the same conditions as others). 

4. Give priority attention to older persons in the event of situations of risk and humanitarian emergencies.

5. Older persons have the same legal capacity as other persons in all aspects of life. 

6. Access to justice with due process (this refers to the opportunity to receive timely, rapid, and effective justice that is not vitiated by prolonged proceedings).
7. Freedom and personal security even when they are institutionalized in homes for older persons.

8. Prevention of torture and cruel, inhumane, or degrading treatment or penalties.

9. Prevention of exploitation, violence, abuse, and mistreatment.

10. Protection of physical and mental integrity of older persons. 

11. Freedom of movement and nationality.


12. An independent lifestyle and inclusion in the community.

13. Freedom of expression and opinion, and access to information.

14. The right to privacy even when they are institutionalized in homes for older persons.

15. Older persons have the right to participation in family and community life.  

16. Life-long education.

17. Socio-health care with levels of complexity. Home care, day care centers, long-term residences.

18. Work and employment.

19. Guarantee of income, social security, and retirement.

20. Older persons have the right to a decent standard of living for themselves and their families, including adequate food, water, housing, clothing, and health care, and constant improvement in their living conditions through income, family and community support, and their own resources. 

21. Participation in political and public life.

22. Participation in culture, recreation, leisure, and sports.
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