PAGE  


PERMANENT COUNCIL OF THE
OEA/Ser.G

ORGANIZATION OF AMERICAN STATES
CAJP/GT/DHPM-95/13 rev. 1 corr. 1


6 August 2013

COMMITTEE ON JURIDICAL AND POLITICAL AFFAIRS
Original: Spanish

Working Group on Protection of the 

Human Rights of Older Persons
NOTE FROM THE PERMANENT MISSION OF URUGUAY FORWARDING TWO MEMORANDA, DATED JUNE 5 AND JUNE 8, 2013, RESPECTIVELY, AND OTHER OBSERVATIONS FROM THE HUMAN RIGHTS PUBLIC POLICY INSTITUTE OF THE SOUTHERN CONE COMMON MARKET (MERCOSUR), PRESENTING ITS POSITION ON VARIOUS ASPECTS OF THE DRAFT INTER-AMERICAN CONVENTION ON THE HUMAN RIGHTS OF OLDER PERSONS
PERMANENT MISSION OF URUGUAY

TO THE

ORGANIZATION OF AMERICAN STATES

Note 0059/2013
The Permanent Mission of the Eastern Republic of Uruguay to the Organization of American States presents its compliments to the Chair of the Working Group on Protection of the Human Rights of Older Persons and has the pleasure of forwarding herewith a memorandum from the Human Rights Public Policy Institute of the Southern Cone Common Market (MERCOSUR) dated June 5, 2013 (Annex 1), presenting its position on various aspects of the Inter-American Convention on the Human Rights of Older Persons:  Definitions, Prior and informed consent, Right to property, Judicial guarantees, Joint responsibility of the State and the family, Universal design and physical accessibility, Long-stay facilities, Right to independence and autonomy, and Mechanism for follow-up on implementation of the Convention.
Also enclosed is a memorandum dated July 8, 2013 (Annex 2) which contains additional contributions on the subject of “Long-stay facilities.”

In that connection, the Permanent Mission notes that both documents prepared by the MERCOSUR Human Rights Public Policy Institute reflect the positions that Uruguay will support in the negotiations on the aforementioned Convention. In that regard, the Permanent Mission would be grateful if appropriate arrangements could be made for their distribution among the states that comprise the Working Group.

The Permanent Mission of the Eastern Republic of Uruguay to the Organization of American States conveys to the Chair of the Working Group renewed assurances of its highest consideration.
Washington, D.C., July 24, 2013

Chair of the

Working Group on

Protection of the Human Rights of Older Persons

Washington, D.C.

Annex 1
MEMORANDUM
From:
Víctor Abramovich, Executive Secretary of the MERCOSUR Human Rights Public Policy Institute (IPPDH) 
To:
Ana Pastorino, Chair of the Working Group on Protection of the Human Rights of Older Persons of the Organization of American States 
Subject:
Specific contributions to the ongoing negotiations with a view to the adoption of a Draft Inter-American Convention on the Human Rights of Older Persons 
Date: June 5, 2013 
I have the pleasure of writing to enclose specific contributions on a number of topics that are under discussion in the framework of the negotiations on the Inter-American Convention on the Human Rights of Older Persons, based on the version of the draft convention of May 13, 2013 (CAJP/GT/DHPM-37/12 add.17).
1. Definitions (Article 2) 
i. It is suggested that only indispensable definitions be left in the text; in other words, those that are necessary and that in a number of cases presuppose technical knowledge in order to understand the meaning of the provisions contained in the Convention.  By that token, it is suggested that the following definitions be eliminated:
· Abandonment
· Discrimination: Well-established definitions already exist in other international instruments and/or case law. Moreover, it is enough to include the definition of age discrimination in old age.
· Abuse
· Negligence: It would be advisable for the concept of negligence to be defined in keeping with extant definitions in the internal laws of each state. Otherwise, the Convention could blithely impose a definition that is not consistent with the domestic definition. We see no problem with the states' domestic definitions of negligence. 
ii. There is a lack of clarity in the difference—assuming there is one—between the following terms:  
· “An older person receiving long-term care services” and  
· “Long-stay facility” 
According to the draft convention, both situations entail an older person who resides in a public or private facility and in both cases the person receives comprehensive social and health care services. Essentially, the concepts appear to be interchangeable. Accordingly, we suggest eliminating the qualifiers “temporarily or permanently" in reference to residents in the definition of long-term care services, and getting rid in the definition of long-stay facility of the requirement that older persons have moderate or severe dependency. It might be that a person has no dependency yet resides in an institution of that type just the same. 
In turn, we suggest that both definitions include the fact that the services are provided over a prolonged period of time and that in both situations the older person cannot receive care in his/her own home 
Therefore, we suggest the following wording:
“'Long-term care services': comprehensive social and health care services provided over a prolonged period of time to older persons who reside in a public or private establishment, including long-term facilities, who cannot receive care in their own home."
“'Long-stay facility: a public or private establishment that provides comprehensive social and health care services over a prolonged period of time to older persons, who cannot receive care in their own home."
iii. If the article on the rights to accessibility and personal mobility is amended (as indicated in point 4 of this memorandum), it is suggested that a definition of “universal design” be introduced in line with the formula established in the United Nations Convention on the Rights of Persons with Disabilities. 
Following the definition contained in the treaty, it is suggested that the following text be introduced:
"'Universal design' means the design of products, environments, programs, and services to be usable by all people, to the greatest extent possible, without the need for adaptation or specialized design.  'Universal design' shall not exclude assistive devices for particular groups of older persons where this is needed."
It is also suggested that a definition of reasonable accommodation be included, a concept mentioned in Article 6 on equality and nondiscrimination that is conceptually understood as being complementary to the goal of universal design. [Translator's note: the English expression used in the draft convention is "reasonable adjustments"]  The wording is likewise taken from the United Nations Convention on the Rights of Persons with Disabilities:

"'Reasonable accommodation' means necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms."
2. Prior and informed consent
After conducting various consultations as well as considering comments and observations put forward by different experts and agencies, including the area for assistance to groups in situations of vulnerability of the Secretariat for Human Rights of the Argentine Ministry of Justice and Human Rights, the IPPDH is of the opinion that the rule on prior and informed consent should be confined to medical interventions as was already proposed in the memorandum submitted to the Chair of the Working Group on October 29, 2012. Outside of that specific context, we believe that older persons are sufficiently protected if one considers them as independent and self-sufficient individuals and their legal capacity is recognized on an equal basis with the rest of the population, which the draft convention does.
As the draft convention is currently worded, there is an apparent confusion between the exercise of prior and informed consent and the principle of autonomy on the basis of which an individual takes the decisions necessary for implementing their life plan. This draft establishes the need to obtain prior and informed consent for any matter that might affect the fundamental rights of the older person; in other words, it requires prior and informed consent for practically every area of that person's life. Thus, the draft convention currently contains the following definition: “'Prior and informed consent':  Voluntary, free, and explicit decision by an older person in relation to any matter affecting his or her autonomy, integrity, dignity, assets, and wellbeing or any other human right or fundamental freedom, after receiving appropriate information available on a non-discriminatory basis, in an accessible and easily understood manner, in accordance [with the older person’s cultural identity] and communication needs, considering the range of existing options, their risks and benefits, and the freedom to revoke the decision, without this involving disadvantage or prejudice.” (Agreed upon at the meeting of January 28, 2013)
Clearly, this wording is excessively broad and includes matters that should be left to the autonomous decision of the older person through the exercise of their legal capacity on an equal basis with others, as provided in Article 32. 
Prior and informed consent has usually been required in the medical field owing to the potential consequences of a medical procedure, be it minor or serious, for a person, as well as because of the technical expertise that such a procedure presupposes of the doctor or health professional who performs it  Informed consent presupposes a relationship with a doctor for medical treatment; in other words, it presupposes an individual with technical expertise who proposes a particular course of action and consultation of the person concerned. By requesting the older person to give their consent for a particular course of action, strictly speaking, the decision is no longer theirs but is transferred to the doctor or another person with technical expertise.
A definition of informed consent with a scope as broad as that contained in the current draft convention, leads to confusion between concepts and to some extent deprives the older person of the possibility of making autonomous and independent decisions as any other individual would. Beyond the medical sphere, the other issues should be considered as part of the right to independence and autonomy (new article after Article 7), which presupposes the exercise of legal capacity on an equal basis with others (possibly with a support system), as recognized in Article 32 of the draft convention, together with the guarantees envisaged in that article. This approach, moreover, would reinforce the standard achieved in the Convention on the Rights of Persons with Disabilities on autonomy and legal capacity. 
In sum, prior and informed consent should be maintained as a guarantee in the framework of medical procedures. Therefore, it is suggested that the formulae in Articles 2 (Definitions) and 10 (Right to give prior and informed consent) be limited to medical procedures and treatments, and that the references to prior and informed consent be eliminated from Article 19 (Right to property) and Article 33 (Judicial guarantees), the latter concerning guarantees in the framework of long-term care services. In the case of the admission of older persons to long-stay facilities, it is suggested that a formula be used that reaffirms the right of older persons to take autonomous decisions in that regard (see point 5 of this memorandum).
Based on the language contained in the current version of the draft convention and the foregoing considerations, the following formulae are proposed:
Article 2: 

“'Prior and informed consent':  Voluntary, free, and explicit decision by an older person in relation to any medical decision, treatment, or procedure that might affect their integrity, dignity, or wellbeing, after receiving appropriate information available on a non-discriminatory basis, in an accessible and easily understood manner, in accordance with the older person’s cultural identity and communication needs, considering the range of existing options, their risks and benefits, and the freedom to revoke the decision, without this involving disadvantage or prejudice.”
Article 10: 
“Right to give free and informed consent
Older persons have the inalienable right to express their prior and informed consent under the terms of this article. Denial of that right constitutes a form of violation of the human rights of older persons.
Older persons have the right to freely consent to refuse or suspend treatment, including that provided by traditional, alternative and complementary medicine, or medical or scientific experiments, whether physical or psychological, and to be given clear and timely information about the potential consequences and risks of that decision. 
States Party pledge to institute and enforce safeguards to ensure that older persons exercise the right to give their prior informed consent for any medical decision, treatment, or procedure that might affect their integrity, dignity, or wellbeing, and to prepare and enforce appropriate and effective mechanisms to prevent abuse and strengthen the capacity of older persons to fully understand what their decision entails and to make use of information regarding their rights
Public or private institutions may not administer any medical or surgical treatment without the prior and informed consent of the older person." 
Article 19:  Right to property
We suggest deleting the new paragraph, which states:
Any act disposing of an older person’s property shall require that person’s prior and informed consent. (Approved on February 27, 2013)
Article 33: Judicial guarantees
See language proposed in point 5 of this memorandum.
3. Joint responsibility of the State and the family
The text of the Convention should make it clear that responsibility for satisfying the rights of older persons rests mainly with the State. Thus, within the framework of an international convention, it would be advisable to reserve the term "responsibility" to references to the international obligations of the State, which is the only entity with a duty on this plane to take the necessary steps to ensure the rights of older persons. 
That is not to say that domestic laws may not assign some kind of role or even different levels of responsibility and duties to the family when it comes to safeguarding the rights of older persons and ensuring their care.  By attributing responsibility to the State, the Convention will not preclude the family being assigned, within a framework of regulations, policies, and programs instituted at the domestic level, specific duties that would enable older persons to enjoy their rights, in accordance with customs, cultural traditions, and other factors peculiar to each context.
Language that includes the State and the family on an equal footing could lead to confusion with respect to the responsibility that would accrue to the family on the international plain. While the human-rights responsibilities of non-State actors have been the subject of discussions, we do not think that it would be useful to introduce those discussions—which are relatively complex and not yet settled—in this Convention. Accordingly, we believe that the formulations proposed by the Chair of the Working Group are the most apt solution.
We suggest the following language, which takes various elements of the options proposed by the Chair into account:
State responsibility for and family participation in the active, full, and productive integration of the older person in society, as well as with respect to their care and assistance. 
4. Universal design and physical accessibility 
In the draft convention the reference to physical accessibility is contained in the new article before Article 22. Reference is made elsewhere to the concept of reasonable accommodation. However, there are no express references to universal accessibility or universal design. 
The United Nations Convention on the Rights of Persons with Disabilities establishes universal accessibility as a goal and, to that end, universal design in the construction of buildings, homes, and facilities in general, in order to enable them to be used by as many people as possible, including children, older persons, and people with disabilities, is a very important tool.  Moreover, bearing in mind that specific needs may exist that have yet to be considered, the United Nations convention recognizes persons with disabilities the right to demand reasonable accommodation in order to exercise a right.
In that sense, Article 9 of the United Nations Convention on Disabilities is much more specific and broader in scope than the article on the subject envisaged in the draft convention. Therefore, on this issue, which is so important and of similar significance for persons with disabilities and older persons, particularly those with reduced mobility or some form of disability, it would be advisable for there to be consistency of standards in the two conventions.  
Based on Article 9 of the Convention on the Rights of Persons with Disabilities, we suggest including the following text in the new article that precedes Article 22:
“Accessibility 
1.
To enable older persons disabilities to live independently and participate fully in all aspects of life, States Party shall take appropriate measures to ensure to older persons access, on an equal basis with others, to the physical environment, to transportation, to information and communications, including information and communications technologies and systems, and to other facilities and services open or provided to the public, both in urban and in rural areas. These measures, which shall include the identification and elimination of obstacles and barriers to accessibility, shall apply to, inter alia: 

a.
Buildings, roads, transportation and other indoor and outdoor facilities, including schools, housing, medical facilities and workplaces; 
b.
Information, communications and other services, including electronic services and emergency services. 
2.
In order to ensure that older persons, particularly those with reduced mobility or some form of disability, can lead and independent and full life, States Party shall also take appropriate measures to: 
a. Develop, promulgate and monitor the implementation of minimum standards and guidelines for the accessibility of facilities and services open or provided to the public; 
b.
Ensure that private entities that offer facilities and services which are open or provided to the public take into account all aspects of accessibility for older persons; 
c.
Provide training for stakeholders on accessibility issues facing older persons; 
d.
Provide in buildings and other facilities open to the public signage in Braille and in easy to read and understand forms; 
e.
Provide forms of live assistance and intermediaries, including guides, readers and professional sign language interpreters, to facilitate accessibility to buildings and other facilities open to the public; 
f.
Promote other appropriate forms of assistance and support to older persons to ensure their access to information; 
g.
Promote access for older persons to new information and communications technologies and systems, including the Internet; 
h.
Promote the design, development, production and distribution of accessible information and communications technologies and systems at an early stage, so that these technologies and systems become accessible at minimum cost.” 
5. Long-stay facilities/long-term care services for older persons Guarantees for their entry, stay, and departure
After conducting various consultations with experts and agencies, as well as considering the comments and observations received, the IPPDH suggests that the draft convention provide that an older persons' entry to, stay at, and departure from long-stay facilities should, as a general rule, be the result of an autonomous decision by the older person concerned. As we mentioned, we believe that the most advisable and correct course would be to limit the scope of prior and informed consent and, in all matters pertaining to the entry, stay, and departure of older persons where long-stay facilities are concerned, ensure that older persons adopt an autonomous decision in exercise of their legal capacity. In situations where the older person is unable to take the decision with complete autonomy, recourse should be made to the support system for exercising legal capacity, as envisaged in the Convention (Article 32).  The wishes of the older person ought to be confirmed through a procedure involving a public authority.  
Where standards governing due process in the cases of entry to, stay at, and departure from such facilities, it should be specified that these safeguards apply when the older person is opposed to residing in a facility of that type. In other words, proceedings, whether administrative or judicial, should be instituted when the older person does no wish to live in a long-stay facility. Such proceedings should observe all due-process guarantees. In turn, the Convention ought to provide that the decision to place an older person in a long-stay facility should be adopted only as a measure of last resort, having first exhausted other forms of care, such as home care services or care provided in a family or community environment. 
In sum, it is suggested that an article separate to the one on access to justice and and guarantees in general (as was established in the previous version) that governs the guarantees relating to older persons' entry to, stay at, and departure from long-stay facilities, as follows:
“The entry of an older person to a long-stay facility, as well as their stay and departure therefrom, will be subject to the older person's free and autonomous decision. The older person's wishes shall be expressed before a public official duly authorized for that purpose. The exercise of legal capacity in this regard shall be governed by the provisions contained in Article 32 of this Convention. 
Should the older person be opposed to residing in a long-stay facility, an administrative and/or judicial proceeding will be instituted, in which the older person shall have the right to participate and to a hearing with all the guarantees of due process, including the right to counsel and to be provided with a translator, if necessary. Should the older person be unable to afford counsel, the State shall provide them with one at no charge.  
The administrative or judicial decision to place an older person in a long-stay facility shall be adopted only as a measure of last resort, having first exhausted other forms of care, such as home care services provided in a family or community environment. The continued residence of the older person at a long-stay facility shall be reviewed at reasonable intervals via procedures established by law.”
6. Right to independence and autonomy
Reiterating an earlier suggestion, we believe it important to strengthen the article on independence and autonomy (new article after Article 7) with the standards contained in Article 19 (“Living independently and being included in the community”) of the United Nations Convention on the Rights of Persons with Disabilities that underscore, inter alia, the right to live in the community and to choose one's place of residence and where and with whom one lives, as well as the need to prevent isolation or segregation from the community. 
Although the current version of the draft convention on older persons includes a mention of the right to decide where to live in the article that protects the right to housing, we believe that this issue transcends the right to housing and has more to do with the right to autonomy. Furthermore, we consider this issue to be central to the well-being and effective enjoyment of rights of older persons, particularly during the final stage of old age, which should be clearly regulated in the Convention. 
Based on Article 19 of the United Nations Convention, we suggest including an article on independence and autonomy with the following wording:
“States Party to this Convention recognize the equal right of all older persons to live in the community, with choices equal to others, and shall take effective and appropriate measures to facilitate full enjoyment by older persons of this right and their full inclusion and participation in the community, including by ensuring that:
a. Older persons have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement;
b. Older persons have access to a range of in-home, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community;
c. Community services and facilities for the general population are available on an equal basis to persons with disabilities and are responsive to their needs.”
7. Mechanism for Follow-up on Implementation of the Convention (Article 37) 
As regards the mechanism for follow-up on implementation of the Convention, the IPPDH believes that a system should be adopted similar to that recently created for the Protocol of San Salvador, with the addition suggested by the Chair of the OAS Working Group on Protection of the Human Rights of Older Persons, as follows: 
Based on the monitoring system for the Protocol of San Salvador, the IPPDH considers that a working group should be set up, composed as follows:  three experts designated by the states; one independent expert, who shall be a highly qualified professional with recognized experience in the field and who at the time of selection does not hold government posts or serve in any branch of government; and a member of the Inter-American Commission on Human Rights (IACHR). 
Furthermore, in order to ensure more-effective protection for the rights of older persons, we believe that it would be wise to include the addition proposed by the Chair of the Working Group, “that the experts designated by the States Party be appointed in a personal capacity and perform their functions in independent manner.” This formula, in which the majority comprises experts designated by the states, also permits a degree of impartiality and independence in the way they carry out duties. In sum, in keeping with the recommendation of the Chair of the Working Group, we suggest the following wording: 
“ (…) experts designated by the States Party in a personal capacity, who shall perform their functions in independent manner.”  

Sincerely yours, 

Víctor Abramovich

Executive Secretary

MERCOSUR Human Rights 

Public Policy Institute (IPPDH) 
Annex 2
MEMORANDUM
From:
Víctor Abramovich, Executive Secretary of the MERCOSUR Human Rights Public Policy Institute (IPPDH) 
To:
Ana Pastorino, Chair of the Working Group on Protection of the Human Rights of Older Persons of the Organization of American States 
Subject:
Specific contributions to the ongoing negotiations with a view to the adoption of a Draft Inter-American Convention on the Human Rights of Older Persons 
Date: July 8, 2013 
I have the pleasure of writing to enclose additional contributions to those submitted on June 5, 2013, regarding long-stay facilities/long-term care services for older persons, a topic under discussion in the framework of the negotiations on the Inter-American Convention on the Human Rights of Older Persons, based on the version of the draft convention of May 13, 2013 (CAJP/GT/DHPM-37/12 add.17) Based on new consultations with relevant stakeholders, we have narrowed and revised the proposal put forward in the memo of June 5 as described below.
As we mentioned in the memo of June 5, 2013, after conducting various consultations with experts and agencies, as well as considering the comments and observations received, the IPPDH suggests that the draft convention provide that an older persons' entry to, stay at, and departure from long-stay facilities should, as a general rule, be the result of an autonomous decision by the older person concerned. As we mentioned, we believe that the most advisable and correct course would be to limit the scope of prior and informed consent and, in all matters pertaining to the entry, stay, and departure of older persons where long-stay facilities are concerned, ensure that older persons adopt an autonomous decision in exercise of their legal capacity. In situations where the older person is unable to take the decision with complete autonomy, recourse should be made to the support system for exercising legal capacity, as envisaged in the Convention (Article 32).  The wishes of the older person ought to be confirmed through a procedure involving a public authority.  
Having said that–and this is where we narrow our position–, when an older person is opposed to residing in a facility of this type, their involuntary admission shall only be justified for health reasons that require specialized care and provided that all due-process guarantees are observed. In other words, the involuntary admission of an older person to a long-stay facility requires that an administrative and/or judicial proceeding be instituted, in which the older person has the right to participate and to a hearing with all the guarantees of due process, including the right to counsel and to be provided with a translator, if necessary. In turn, the Convention ought to provide that the decision to place an older person in a long-stay facility against their will should be adopted only as a measure of last resort, having first exhausted other forms of care, such as home care services or care provided in a family or community environment. 
In sum, it is suggested that a separate article be included that regulates the circumstances that permit the commitment of an older person to a long-stay facility, as well as the procedural guarantees and principles that must be observed when admission is not voluntary The following draft is suggested:
“The entry of an older person to a long-stay facility, as well as their stay and departure therefrom, will be subject to the older person's free and autonomous decision. The older person's wishes shall be expressed before an official duly authorized for that purpose. The exercise of legal capacity in this regard shall be governed by the provisions contained in Article 32 of this Convention. 
Involuntary admission shall only be justified for health reasons that require specialized care in the framework of an administrative and/or judicial proceeding, in which the older person shall have the right to participate and to a hearing with all the guarantees of due process, including the right to counsel and to be provided with a translator, if necessary. Should the older person be unable to afford counsel, the State shall provide them with one at no charge.  
The administrative or judicial decision to commit an older person to a long-stay facility on the grounds set out in the foregoing paragraph shall be adopted only as a measure of last resort, having first exhausted other forms of care, such as home care services provided in a family or community environment. The continued residence of the older person at a long-stay facility shall be reviewed at reasonable intervals via procedures established by law.”

Sincerely yours, 

Víctor Abramovich

Executive Secretary

MERCOSUR Human Rights 

Public Policy Institute (IPPDH)
Annex 3
OBSERVATIONS OF THE HUMAN RIGHTS PUBLIC POLICY INSTITUTE OF THE SOUTHERN CONE COMMON MARKET (MERCOSUR) ON THE DOCUMENT “PROGRESS MADE BY THE WORKING GROUP IN THE FORMAL NEGOTIATION PROCESS OF THE DRAFT INTER-AMERICAN CONVENTION ON THE HUMAN RIGHTS OF OLDER PERSONS BETWEEN SEPTEMBER 2012 AND MAY 2013”
(CAJP/GT/DHPM-37/12 add. 17)
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