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This document is in three parts.  The first lists the observations received on the Draft Convention.  The second groups those observations by topic.  The third lists the paragraphs pending approval.  This structure was used to organize the activities of the Working Group so as to facilitate formal negotiation of the Draft Convention. The proposed work plan sets forth the dates and topics for each meeting.

I. OBSERVATIONS RECEIVED

A. Opinion of the Department of International Law of the Secretariat for Legal Affairs on the Final Clauses of the Draft Inter-American Convention on the Human Rights of Older Persons CP/CAJP/INF.198/13)
B. Comments of the Secretariat for Legal Affairs on the Draft Inter-American Convention on the Human Rights of Older Persons (CAJP/GT/DHPM/INF-19/13)
C. Note from the Permanent Mission of Uruguay Forwarding Two Memoranda, Dated June 5 and June 8, 2013, Respectively, and Other Observations from the Human Rights Public Policy Institute of the Southern Cone Common Market (MERCOSUR), Presenting Its Position on Various Aspects of the Draft Inter-American Convention on the Human Rights of Older Persons (CAJP/GT/DHPM-95/13 rev. 1)
D. Comments by Civil Society Organizations on the Draft Inter-American Convention on the Rights of Older Persons (CAJP/GT/DHPM/INF-20/13)
E. “Views of the Inter-American Commission on Human Rights of the Organization of American States (OAS)” regarding the draft Inter-American Convention on the Human Rights of Older Persons (CAJP/GT/DHPM-114/13)

II. TOPICS WITH OBSERVATIONS

A. Prior and informed consent

Article 2 – Definitions.  According to documents B, C, and E, the regulation of prior and informed consent should be limited to medical interventions. Outside that specific realm, an adult is sufficiently protected if he or she is considered an independent, autonomous person and his or her legal capacity is recognized as equal to that of the rest of the population, as provided in Article 32 of the Draft Convention. The broad definition of informed consent set forth in the present Draft Convention would lead to a confusion of concepts and, in a way, would prevent the older person from making decisions autonomously and independently like any individual.  Asking that the older person give consent for a specific course of action makes the decision no longer strictly that person's but rather transfers it to the physician or other person with technical knowledge. Beyond the medical realm, the rest of the questions should be considered in connection with the right to independence and autonomy (new article after Article 7), which presupposes the exercise of legal capacity on an equal footing with all other persons (possibly with a support system), as established in Article 32 of the Draft Convention, and with the guarantees specified in that article. This approach, moreover, would reinforce the standard of autonomy and legal capacity achieved in the Convention on the Rights of Persons with Disabilities. Both documents suggest the following language:

“'Prior and informed consent':  Voluntary, free, and explicit decision by an older person in relation to any medical decision, treatment, or procedure that might affect their integrity, dignity, or wellbeing, after receiving appropriate information available on a non-discriminatory basis, in an accessible and easily understood manner, in accordance with the older person’s cultural identity and communication needs, considering the range of existing options, their risks and benefits, and the freedom to revoke the decision, without this involving disadvantage or prejudice.”

As for the property crimes against older persons that are of concern to various states, the understanding is that protection against such crimes is provided in the last paragraph of Article 32, which reads: (If reinforced protection of such property were desired, the phrase suggested in bold could be included).


Subject to the provisions of this article, States Party shall take all appropriate and effective measures, including the necessary information, to ensure the equal right of older persons to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that older persons are not arbitrarily deprived of their property.

Article 10 - Right to give prior and informed consent (fifth paragraph)
Document B recommends adding the phrase “in advance” to this paragraph. The purpose of this paragraph originally was to allow prior consent to be given even before an event or circumstance that would give rise to the consent (see, in this regard, document CAJP/GT/DHPM-37/12 add. 9 rev. 1, dated April 4, 2013). This expression of will should be made within the parameters of domestic law, medical ethics, and international human rights law, as the paragraph indicates.

States Parties will establish a procedure that enables the older person to expressly indicate his or her will in advance and preferences with regard to health care interventions including at the end of life, within the limits of the law, medical ethics, and international human rights law, that may be expressed, altered, expanded, or amended at any time by the older person through legally binding instruments, among others.
Article 10 – Right to give prior and informed consent (sixth, seventh, and eighth paragraphs).  Documents B and C suggest deleting these paragraphs because, for all other rights not involving medical interventions, the autonomous will of the older person is the deciding factor; that is, the older person must make an autonomous decision in the exercise of his or her legal capacity. In cases in which the older person cannot make a completely autonomous decision, the support system for the exercise of legal capacity should be activated, as provided in the Convention (Article 32).

Article 19 – Right to property (third paragraph).  For the reasons given earlier, it is also suggested to delete this paragraph, which requires the prior and informed consent of the older person for actions regarding the disposition of property.

New article (following Article 10) – Rights of older persons receiving long-term care services (additional paragraph).  In keeping with the reasoning that all acts not pertaining to medical questions should be governed by the autonomous will of the older person in the exercise of his or her legal capacity under Article 32, it is suggested to include the following text as a second paragraph, in accordance with documents B and C.

The entry of an older person to a long-stay facility, as well as their stay and departure therefrom, will be subject to the older person's free and autonomous decision. The exercise of legal capacity in this regard shall be governed by the provisions contained in Article 32 of this Convention. 

Article 33 – Judicial guarantees (last three paragraphs).  It is recommended that these paragraphs be deleted to prevent a contradiction with Articles 14, 12, and 25 of the UN Convention on the Rights of Persons with Disabilities (observations document D), considering the argument that the autonomous will of the older person should govern his or her admission to, stay in, and departure from long-term care services.

New article (following Article 7) – Right to independence and autonomy (first paragraph).  In accordance with document C, it is suggested to replace the phrase “directly or by proxy” with the phrase “as stipulated in Article 32 of this Convention,” because this article establishes a system for the exercise of legal capacity, with or without support, according to need. 

B. Right to independence and autonomy
New article (following Article 7) – Right to independence and autonomy (additional paragraphs).  In accordance with documents B, C, and D, it is suggested that this article be complemented with the standards set forth in Article 19 (living independently and being included in the community) of the UN Convention on the Rights of Persons with Disabilities, which emphasize the right to live in the community, to choose one's place of residence, to choose where and with whom to live, and to prevent isolation and separation from the community, etc.  Actually, the right to decide where and with whom to live transcends the right to housing and is more closely related to the right to autonomy; that is, a person who is obliged to live under a specific arrangement he or she did not choose cannot be considered autonomous. 

Therefore, it is recommended to include, after the second paragraph of this article, Article 19 of the UN Convention:

“States Parties to this Convention recognize the equal right of all persons with disabilities to live in the community, with choices equal to others, and shall take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of this right and their full inclusion and participation in the community, including by ensuring that:

a.
Persons with disabilities have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement;
b.
Persons with disabilities have access to a range of in-home, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community;

c.
Community services and facilities for the general population are available on an equal basis to persons with disabilities and are responsive to their needs.”

With respect to this provision, in document E the IACHR observes that provisions of the draft Inter-American Convention on the Human Rights of Older Persons mention the states’ obligation to adopt special measures of protection because of the “conditions of vulnerability” faced by older persons.
/ The IACHR and other international bodies for promotion and protection of human rights have given a specific attention to the concept of “historical discrimination” when referring to groups whose de facto inequality vis-à-vis the rest of the population makes them more susceptible to certain patterns of human rights violations. This approach seeks to avoid any suggestion that such groups are ontologically vulnerable and to posit instead that the discrimination they experience is rooted on social structures historically and ideologically construed that leads to the violation of their rights. The Commission recommends the Working Group to assess whether it is relevant to associate the concept of old age with vulnerability in itself; or to confine this term to those situations in which particular conditions of older persons (e.g. physical, mental or intellectual disabilities, lack of access to basic necessities, among others) expose them to additional risk of human rights violation. In this regard, it is suggested that the phrases “even in conditions of vulnerability” and “taking into account their vulnerability” be deleted from the first two paragraphs.
C. Universal design and physical accessibility
New article (before Article 22) – Right to accessibility and to personal mobility (additional paragraphs).  In accordance with documents B, C, and D, it is suggested to add, after the last paragraph of this article, Article 9 of the UN Convention on the Rights of Persons with Disabilities, which corresponds with the actions agreed upon by consensus of the OAS member states when they adopted the Program of Action for the Decade of the Americas for the Rights and Dignity of Persons with Disabilities (2006-2016) in resolution AG/RES. 2339 (XXXVII-O/07).

Article 9 of the UN Convention on Disability is much more specific and broader in scope than the article on the same topic included in the Draft Convention.  It is a matter of such great importance to persons with disabilities and to older persons, particularly to persons with limited mobility or any disability, that the same standards should be established in the two conventions.

1. To enable persons with disabilities to live independently and participate fully in all aspects of life, States Parties shall take appropriate measures to ensure to persons with disabilities access, on an equal basis with others, to the physical environment, to transportation, to information and communications, including information and communications technologies and systems, and to other facilities and services open or provided to the public, both in urban and in rural areas. These measures, which shall include the identification and elimination of obstacles and barriers to accessibility, shall apply to, inter alia:

a. Buildings, roads, transportation and other indoor and outdoor facilities, including schools, housing, medical facilities and workplaces;

b. Information, communications and other services, including electronic services and emergency services.

2.  States Parties shall also take appropriate measures to:

a. Develop, promulgate and monitor the implementation of minimum standards and guidelines for the accessibility of facilities and services open or provided to the public;

b. Ensure that private entities that offer facilities and services which are open or provided to the public take into account all aspects of accessibility for persons with disabilities;

c. Provide training for stakeholders on accessibility issues facing persons with disabilities;

d. Provide in buildings and other facilities open to the public signage in Braille and in easy to read and understand forms;

e. Provide forms of live assistance and intermediaries, including guides, readers and professional sign language interpreters, to facilitate accessibility to buildings and other facilities open to the public;

f. Promote other appropriate forms of assistance and support to persons with disabilities to ensure their access to information;

g. Promote access for persons with disabilities to new information and communications technologies and systems, including the Internet;

h. Promote the design, development, production and distribution of accessible information and communications technologies and systems at an early stage, so that these technologies and systems become accessible at minimum cost.

Lastly, in accordance with document C, it is suggested to add, after this text, a sub-article on accessibility for older persons, in Article 3, on general principles. 

D. Judicial guarantees
Article 33 – Judicial guarantees (second paragraph).  According to documents B and C, the understanding is that reference to “appropriate accommodations” is very general in nature and does not necessarily include “the utmost due diligence and reasonable time periods in any administrative or judicial proceeding.” The American  Convention on Human Rights, in Article 8, establishes the need to guarantee reasonable time periods in any administrative or judicial proceeding; and the Convention of Belém do Pará, in Article 7.b, establishes the duty to “apply due diligence to prevent, investigate and impose penalties for violence against women.”

This topic has been addressed in depth by various international bodies that work to promote and protect the rights of women; it must be considered when addressing this point with respect to the situation of other social groups--in this case, older persons.

The principle of due diligence requires a particular behavior on the part of public authorities. The international human rights system has noted that the duty of states to act with due diligence in response to human rights violations involves four obligations:  to prevent, investigate, punish, and redress human rights violations.

That is, the duty of due diligence is much broader than the guarantee of due process; it includes another type of measures states must take to guarantee the protection of rights and the redress of violations.

For those reasons, it is suggested to replace the second paragraph of Article 33 with the following paragraph:

“To guarantee the utmost due diligence and reasonable time periods in any administrative or judicial proceeding to which an older person is party."

In line with this reasoning document E notes:

“With regard to State obligations regarding access to justice, the Commission considers that in the State’s due diligence obligations, should be counted among the special measures to promote equality and eradicate social and cultural patterns that foster discrimination against older persons. Therefore, the Commission considers appropriate that the Working Group on this Draft Convention, discuss the convenience of the adoption of rules intended to facilitate or encourage public policies or policy guidelines that might be used in order to ensure a judicial attention consistent with the rights and special needs of the older persons.”
E. Responsibility of the state and participation of the family in accordance with domestic law
Article 3, General principles (subparagraph o).  According to documents B and C, a formulation that places the state and the family on equal footing could lead to confusion as to the responsibility at the international level that would fall to the family.  Although the responsibility of non-state actors with regard to human rights is under discussion, the revisions in documents B and C did not see fit to include this discussion, which is relatively complex and as yet unresolved, in this Convention. 
According to document E, the IACHR notes that the reference to the “co-responsibility of the state, society, and families” vis-à-vis older persons differs from the traditional language found in international human rights law, according to which international responsibility for the violation of provisions of human rights treaties lies exclusively with the signatory states rather than private actors. In keeping with those concepts, the Commission deems that the proposals formulated by the Working Group in the sense of distinguishing the “responsibility of states” from the “participation of the family and community” could help avoid confusion as to the attribution of international responsibility.
The following wording is suggested:

Responsibility of the state and participation of the family and the community in the active, full, and productive integration of the older person into society, and in the care of, and assistance to, the older person, in accordance with domestic law. 

Article 2 – Definitions - “Social shared responsibility.” For the reasons given above, it is suggested that this definition be eliminated.

F. Follow-up mechanism
Article 37 – Periodic reporting. According to documents B and C, the most common elements of other monitoring mechanisms are as follows:

· Two interacting and coordinated monitoring bodies: the Committee of Experts and the Conference of States Party.

· The Committee of Experts is composed of a limited number of persons (as in the Working Group of the Protocol of San Salvador, consisting of five experts), since all the states participate in the Conference of States Party. The formation of a small committee of experts has two major advantages:  (i) on the one hand, it facilitates coordination in the technical review of documents or the follow-up of any initiative, since, for the most part, the Committee must work remotely; and (ii) on the other hand, a limited group of experts considerably reduces the Committee's operating expenses, especially the cost of holding meetings.

· As for the Committee of Experts, document C recommends forming a group of independent experts, like the United Nations committee, for the following reasons:  (i) first, to prevent any conflict of interest in the evaluation of national reports; (ii) to avoid the risk of revoked appointments, which often occur when a government expert leaves the government post through which he or she was appointed, interrupting the committee's work; and (iii) to secure greater acceptance on the part of civil society organizations, which, as in the case of disabilities, have repeatedly expressed their preference that the evaluation body of the CIADDIS be made up of independent experts.

· The criteria for the selection of experts should be invariable: (i) high moral integrity; (ii) solid knowledge of the topics addressed by the Convention; and (iii) recognized experience in the field. 

In document E, the IACHR suggests that a Working Group established to gradually examine the rights protected by the Inter-American Convention on the Human Rights of Older Persons might benefit from the lessons learned from the June 2007 establishment of the Working Group to Examine the Periodic Reports of the States Parties to the Protocol of San Salvador,
/ as well as the procedures established in June 2011 for presenting such reports.
/
G. General provisions of the Draft Convention (last 7 articles)

Article 39 – Signature, ratification, entry into force (all paragraphs). In accordance with document A, it is recommended to include the word “this” before the word "Convention." Similarly, it is suggested that the additional paragraph found in Article 40--“This Convention shall remain open to accession by any other state."--be moved to Article 39.

This paragraph allows accession by any state that is not a member of the OAS; this is consistent with practice in the inter-American system, in which only member states sign and non-member states accede.

Article 40 - Accession.  According to document A, after moving the alternative paragraph to Article 39, it is suggested that this article be deleted.

Article 43 - Notification by the Secretary General. In accordance with document A, and following the practice of the inter-American system, it is suggested that the word “notification” be the title; that the text refer to the General Secretariat; and, therefore, that the expression “by the Secretary General” be deleted from the title. 

As a matter of form, it is proposed that the end of Article 43 read "that may have been issued” rather than "if any."
The General Secretariat of the Organization of American States shall notify the member states of the Organization and the states that have acceded to the Convention of the signatures and of the deposit of instruments of ratification, accession, and denunciation, as well as reservations that may have been issued.
Article 45 - Amendments (first and second paragraphs). In accordance with document A, it is suggested that the two paragraphs of Article 45 be replaced by the paragraph in Article XI of the Inter-American Convention on Transparency in Conventional Weapons Acquisitions that describes the amendment procedures in detail.
Any State Party may submit to the depositary a proposal to amend this Convention. The depositary shall circulate any such proposal to all States Parties. Upon the request of a majority of the States Parties, the depositary shall, no sooner than 60 days from the date of such request, convene a conference of the States Parties to consider the proposed amendment. An amendment shall be adopted upon approval by two thirds of the States Parties present at the conference. Any amendment so adopted shall enter into force for the States ratifying, accepting, approving, or acceding to it 30 days after two thirds of the States Parties have deposited their respective instruments of ratification, acceptance, or approval of the amendment, or of accession thereto. Thereafter, such an amendment shall enter into force for any other State Party on the 30th day after that State Party deposits its instrument of ratification, acceptance, or approval of the amendment, or of accession thereto.

III. PARAGRAPHS UNDER CONSIDERATION

Preamble 

· Ninth paragraph

Article 5 - General duties of states party

· Item (d). In line with the reasoning in document E and as stated in document C, it is suggested that the first bullet of this item be reformulated according to Article 4.2 of the Convention on Disability, as follows: 

d. To take measures to the maximum of its available resources and, where needed, within the framework of international cooperation, with a view to achieving:  (Approved on January 28, 2013)
· “progressively the full realization of these rights, without prejudice to those obligations contained in the present Convention that are immediately applicable according to international law.”

· New item (to be included as item f)

New article (following article 10) - Rights of older persons receiving long-term care 

· Item (e). According to document C, this item could be eliminated, because the exercise of the freedom of movement is protected by item (a).

Article 11 - Right to personal freedom.  This article is pending approval.  In accordance with document C, it is suggested that the seventh and eighth paragraphs be eliminated, since they are contained in previous paragraphs.

Article 12 - Right to freedom of expression, opinion, and access to information. This article is pending approval.

Article 13 - Right to nationality and freedom of movement. This article is pending approval.

Article 14 - Right to privacy and intimacy.  This article is pending approval.

Article 15 - Right to social security, [PER: to a decent standard of living], and to care.  This article is pending approval, except the third paragraph, which was approved on March 1, 2013.

Article 16 - Right to work.  This article is pending approval, except the last paragraph, which was approved on December 4, 2012.

Article 17 - Right to health.  This article is pending approval, except the first paragraph and item (m), which were approved on December 4, 2012, and March 1, 2013, respectively.

Article 18 - Right to education.  This article is pending approval.

New Article 19 - Right to culture.  This article is pending approval.

Article 19 - Right to property.  Pending approval of the title. (See, in the section on prior and informed consent, the recommendation to delete the third paragraph of this article, as stated in documents B and C.)

Article 20 - Right to housing [SLV: and a healthy environment].  Pending approval of the title.

New article - Right to a healthy environment.  Pending approval of the title.

Article 21.  Pending elimination.  On February 27, 2013, it was decided to eliminate the paragraphs of this article because they are contained in Article 15.

Article 22 - Right to participation and integration in the community.  Last paragraph pending.

New article – Freedom of Association and Meeting. This article is pending approval, except the new item, which was approved on February 28, 2013.

Article 24. On February 11, 2013, it was decided to move the paragraphs of this article to a new Article 19, entitled “Right to culture.”

Article 25 - Right to recreation, leisure, and sports.  This article is pending approval.


Article 31 - Situations of risk and humanitarian emergencies. This article is pending approval, except the first paragraph.

Article 33 - Judicial guarantees.  Pending approval of the fifth paragraph. (See, in the section on prior and informed consent, the recommendation to delete the last three paragraphs of this article.)

Article 34 - Judicial guarantees to older persons receiving long-term care services.  During the negotiations of April 16 and 19, 2013, it was deemed best to eliminate this article because it is contained in Article 33.

Article 35 - Judicial protection.  During the negotiations of April 16 and 19, 2013, it was suggested to eliminate this article because it is contained in Article 33.

Article 36 – Awareness. This article is pending approval.

New article - Conference of States Party.  This article is pending approval.

Article 37 - Periodic reporting.  This article is pending approval.

Article 39 - Signature, ratification, entry into force.  This article is pending approval.

Article 41 – Reservations.  This article is pending approval.

Article 42 - Denunciation.  This article is pending approval.
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�.	See, for example, “new article” (Right to independence and autonomy) on page 11. 


�.	See General Assembly resolution AG/RES. 2262 (XXXVII-O/07), available at: � HYPERLINK "http://www.cidh.org/annualrep/2007eng/Annex4.htm" �http://www.cidh.org/annualrep/2007eng/Annex4.htm�.


�.	See General Assembly resolution AG/RES. 2713 (XLII-O/12), available at: � HYPERLINK "http://www.oas.org/en/42ga/" �http://www.oas.org/en/42ga/�.  





