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I.
Introduction

A very good afternoon to everyone. I am very pleased to be here with you today to do this brief presentation on the Draft Convention
/ and to share some of the perspectives of the Department of International Law concerning this process. I am therefore very grateful to the Chair of the Working Group and to all the delegates for this opportunity.

This will be a two-part presentation, and I will try to address some of the concerns raised at recent meetings of the Working Group as well as other issues previously raised by the Chair based on the perceived areas of need.  In Part 1, I will give a broad overview of the background to this process to highlight some issues related to the discussion surrounding what the nature of the Draft Convention ought to be.  In Part 2, I will discuss some of the concepts and definitions outlined in Chapter 1, Article 1 of the Draft Convention.  My aim is not to do an in-depth legal analysis of each concept and definition but rather to demonstrate how they contribute directly and specifically to the current international framework to combat discrimination.

I should explain, however, that because of time constraints I will have to be concise in this presentation and leave out certain nuances that could be important in discussing an issue as highly complex and technical as the one now before us.

II.
On the nature of a future convention


Although the process has been under discussion for nine years and although two special sessions have already been held to define the issue, we have noticed that doubts have again arisen in recent times as to what the nature of this Draft Convention should be.  Based on the background documents on this process, we believe that the political bodies of the inter-American system have certainly been committed to this issue from the very beginning of the process.

As I stated at the special session in 2008, throughout this process both the OAS General Assembly and successive Summits, that is, the highest policy-making bodies of the inter-American system, have repeatedly raised concerns and expressed interest in combating the phenomenon of racism and racial discrimination.  There is absolutely no doubt about this.  These bodies have, furthermore, reiterated their commitment to tackling the problem of racism and racial discrimination as well as other sources of discrimination and intolerance in the region.


In 2000, a resolution of the General Assembly therefore instructed the Permanent Council to conduct a study on the need for a draft inter-American convention to prevent, punish, and eradicate racism and all forms of discrimination and intolerance.  Later on, in 2005, the process took an important step forward when the supreme organ, in another decision, instructed the Permanent Council to set up a working group within the organization, with a specific mandate to prepare a “Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance.” In terms of the Summits, besides racial discrimination, the relevant documents – that is, the declarations and action plans – make reference to discrimination against women, indigenous people, migrants, people with infectious diseases, etc.


This demonstrates clearly that, from its very inception, and pursuant to mandates from the main policy-making bodies of the inter-American system, the process has been focused as much on racism, and racial discrimination in particular, as it has been on other forms of discrimination that are unfortunately still with us in the region.
III.
On the value that a future inter-American convention could bring to the current legal framework


With that said, we can now move on to the question of what value an inter-American convention on this subject could bring to the existing international legal framework.  I shall limit myself to addressing in a general way what I regard as three important areas of contribution.


First of all, as will be seen later on, one way the current Draft Convention contributes is in explaining standards and prohibited bases of discrimination that are already recognized under international law by bodies that enforce or implement other instruments (regional or international) but which are not explained in international law. The draft thus provides an opportunity to help consolidate and foster these trends and developments that have taken place within implementing and monitoring bodies.


In this very sense, an inter-American convention could enshrine in a binding instrument important advances made under such non-binding international instruments as the Durban Declaration or the Declaration of Santiago which, as you know, are important recent initiatives by the international community to combat racism and racial discrimination. We will see some examples of this later on.

Thirdly, the most important value is perhaps not as much in specific provisions that the Draft Convention itself may or may not contain.  I therefore think that the mere fact of having an inter-American convention on this subject could in itself be a significant contribution to the inter-American system.  And this is where a parallel can be drawn with other instruments.  Just as there is, at the international level, a Universal Declaration of Human Rights and two Covenants – one on Civil and Political Rights and another on Economic, Social, and Cultural Rights – at the inter-American level we have the American Declaration on the Rights and Duties of Man and the American Convention on Human Rights and its protocol on economic, social, and cultural rights.  Together with the universal system, all of this has helped develop a very rich regional jurisprudence in the area of human rights from the organs of the inter-American human rights protection system.  We believe that an inter-American anti-discrimination convention would similarly foster, as in other regions such as Europe, more progress in terms of developing stronger anti-discrimination jurisprudence in the Americas.


Other arguments


Throughout the process various players have advanced other arguments, noting that a future convention would serve as a catalyst in combating discrimination in the region.  Some of these arguments could perhaps be debated, but here I will just identify them and leave you to reflect on them:
· A convention would give the problem of discrimination in the region greater visibility by raising public awareness about the issue.

· A convention could boost efforts by the countries of the region to review and possibly amend their current domestic legal frameworks and bring them in line with the convention.

· A convention could create greater awareness within the judicial bodies of countries of the Americas about protection standards that should prevail in the region.

IV.
Chapter I of the Draft


A.
Prohibited bases of discrimination


Moving now into the second part of this presentation, I will explore some of the concepts and definitions contained in Chapter 1, Article 1 of the Draft, to determine their specific contribution to the current international framework.

Firstly, Article 1.1 of the Draft Convention defines “discrimination” in the terms used in the consolidated document to which I am referring.  As you might appreciate, this definition represents undoubtedly the most ambitious catalog of prohibited reasons or bases of discrimination known under international law.  It underscores perhaps one of the most important ways in which the Draft Convention could potentially contribute to the existing framework. Depending on how they are counted, there are about 25 categories of persons or groups that the Draft specifically identifies in order to make it clear that any distinction or differential treatment to be established on the basis of any of these assumptions, aimed at or having the effect of eroding in any way the rights of individuals falling under categories, shall constitute discrimination prohibited under the Convention (provided there is no objective, reasonable justification for such differential treatment).
Various categories have been included and, in some cases, have little to do with one another. We do believe, however, that virtually all of them can be said to be categories of people who could be considered to be potentially vulnerable in terms of the experience of countries of the Hemisphere, and this is perhaps the very element – if there any such element – that binds things together and constitute a common denominator among all these prohibited bases of discrimination included in the consolidated document.
If these bases of discrimination are in the Draft it is because they have been of concern to the policy-making and/or technical or advisory bodies of the inter-American system, or because of the support received throughout the process from states themselves, civil society, inter-American or United Nations organs, among others.  There is documentary evidence of these contributions, although proposals were sometimes delivered verbally by delegations during the negotiation sessions, the latter being why a detailed timeline of each one is impossible.  What I can guarantee you is that nothing contained in the Draft has been included gratuitously.

Three more quick observations on this point, if I may.  It does seem to us that protection standards should not decline because the bases of discrimination are different.  For example, the American Convention lists a variety of prohibited bases of discrimination, albeit that they are less varied, and it would therefore be interesting to find out whether this has meant a decline in standards of protection.  In any event, the bodies responsible for implementation and enforcement of the future convention clearly will have to consider each case on an individual basis to determine whether or not there was discrimination, through a reasonableness or proportionality test or by way of the relevant analytical tools, without any need to apply a common yardstick to decide all discrimination cases that may arise.  That way, the risk of a decline in standards of protection to the detriment of certain categories of persons listed in Article 1.1 could be reduced.
We must, nonetheless, recognize that some categories could pose practical application problems in certain cases, or that they could sometimes be subtle or unclear or, even overlap. But this is perhaps inevitable with an instrument of this nature, which is why we believe that policy guidelines and case material will be key in helping the bodies responsible for implementing and enforcing any potential convention to iron out these concepts, as is so often the case with any other legal instrument.
And finally, we do not believe a broad catalogue of bases of discrimination will make the Draft Convention “fall to pieces” simply because it is broad. Of the grounds listed in Article 1.1, apart from “race, color, ancestry, national or ethnic origin” and “nationality,” which are clear categories of racial discrimination (because it is defined in the ICERD), there are several others that, in light of certain precedents, have been considered or could very well be considered as instances of “racial discrimination” or at least factors closely related to it, under the United Nations International Convention on All Forms of Racial Discrimination (ICERD) or other international instruments.  This, for example, is the case with “language” and “religion” and “migrant, refugee, repatriate, stateless or internally displaced status.” In turn, “social origin,” “socioeconomic status,” and “educational level” have traditionally been closely linked to racial discrimination; and the same appears to be the case with the issue of “political opinions or opinions of any kind.” With respect to “sex,” its consideration in the context of racial discrimination is extremely important vis-à-vis the problem of aggravated discrimination that has been highlighted in instruments such as the Durban Declaration.  Besides the generic expression “or any other social condition,” this leaves us with only three bases that do not appear to be directly related to racial discrimination, namely: “age,” “sexual orientation, gender identity and expression,” and discrimination based on health condition. This being so, concerns about “too many” factors may be unfounded if we view things from this perspective.

B.
“Area of public or private life” (Article 1.1)


My comments on this issue will not be extensive as we understand that a recently-circulated document clears up some of the doubts that arose in terms of this conceptual difference, and, furthermore, I don’t think now is the time to be doing a technical analysis of the issue.
/  All I will say at this juncture is that this document has a background rooted in other inter-American instruments – such as the Convention of Belém do Pará and the Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities.  Furthermore, it does not seem to make much sense having a convention against discrimination while an individual cannot sit in a restaurant because of the simple fact of being of African descent (to cite an example).  And finally, to limit the application of a future convention to the area of public life would imply a backward move in terms of the United Nations Convention on the Elimination of All Forms of Racial Discrimination. While it does not use this same language, it is clear that the UN Convention applies to private life. (See, for example, the case of Lacko v. Slovakia, CERD)
C.
The “objective” or “effect” of eroding rights: “direct” and “indirect” discrimination 


Another element of the Article 1.1 definition is the distinction between direct discrimination and indirect discrimination. While it is true that the expression “result” is used when racial discrimination is defined in the ICERD – thereby establishing indirect discrimination – the Draft Convention goes even further in its own language, making explicit reference in Article 1.2 to the “indirect discrimination” to which I am referring.  In my opinion, this could be interpreted as an effort on the part of the Draft Convention to go beyond the UN International Convention against Discrimination, as it includes in a separate subparagraph wording that reflects jurisprudential developments on the issue of indirect discrimination in recent decades, subsequent to the ICERD. It is an undeniable fact that progress has been made in the area of indirect discrimination, especially based on the leading case in this matter, that is, the Griggs v. Duke Power case (a post-ICERD case), which was decided by the U.S. Supreme Court.  In this sense, Article 1.2 of the Draft Convention seeks to refine the element of indirect discrimination on the basis of jurisprudential developments after the experience of the ICERD with this element and this, too, could perhaps be viewed as progress on the consolidated document.
D.
Other discrimination-related definitions contained in Article 1 of the Draft Convention 
1.
Aggravated discrimination

As you know, other paragraphs of Article 1 contain other definitions, among them for example, “aggravated discrimination,” which is established where two or more prohibited bases of discrimination are present concomitantly.  This would apply in the case of a person discriminated against for being of African descent and for being a woman.  The idea of the Draft Convention is to punish this form of discrimination more severely because it is aggravated.  Nonexistent in the ICERD, this element was introduced in the Durban Declaration and, accordingly, can also be cited as an important contribution by the consolidated document when this definition is being considered.

2.
“Special” or “Affirmative action” measures


Article 1.5 of the consolidated document provides for the element of “special measures” or “affirmative action,” a universally recognized element.  With respect to major instruments that are general in nature, although not explicitly stated affirmative action has been recognized on different occasions by the monitoring bodies, such as the International Covenant on Civil and Political Rights. However, the element is explicitly stated in major treaties specifically designed to combat discrimination, including the International Convention on the Elimination of All Forms of Racial Discrimination; the Convention on the Elimination of All Forms of Discrimination Against Women; and, at the regional level, in the Inter-American Convention on the Elimination of All Forms of Discrimination Against Persons with Disabilities.  We should also at this point remember that both the Durban Declaration and the Declaration of Santiago refer to the adoption of affirmative action measures, which, as already noted, are important sources from which the Draft Convention has been drawn.

One new element the Draft Convention does introduce is the binding nature it establishes with respect to such measures, which is an entirely different matter from simply allowing affirmative action. In this regard, Article 1.5 should be interpreted together with Article 7 of the current Draft, which appears in the chapter on the duties of states.  That article establishes that the states parties “pledge” to undertake measures of this kind, which seems to establish a sort of compulsory measure in terms of taking affirmative action.  In other words, it would seem, not only does the Draft Convention allow but it also requires states to undertake measures of this kind.  This is clearly unlike the International Convention on the Elimination of All Forms of Racial Discrimination, the relevant article of which provides that states “shall take” measures of this kind, but goes on to state, “when circumstances so dictate,” which accords states a measure of discretion on whether or not to implement these measures.  Again, in terms of the ICERD, this can be regarded as progress, although the Committee to monitor this convention appears to have established that, under certain circumstances, states also have an obligation to implement affirmative action.  In any case, the fact that the Draft Convention explicitly mentions it seems a significant contribution.

3.
Definition of “racism”


Finally, Article 1 contains a definition of “racism.”  If this definition is maintained throughout the Draft, our suggestion would be the arguments put forward by Dr. Ariel Dulitzky in his presentation to the Working Group this past January.  We believe that the definition of “racism” should not be confused with the definition of “racial discrimination.” One framework that could therefore serve as a guide is the UNESCO Declaration on Race and Racial Prejudice 1978, Article 2.2 of which includes a definition on the subject, which is closer to some of the alternative proposals that certain states have tabled in this regard.

There is certainly a lot more that could be said about Chapter 1 of the consolidated document, but because of time constraints, I must now conclude my remarks.  Thank you very much for your attention.
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�.	Strictly speaking, when I use the term “Draft Convention”  I am referring in fact to the document that is currently serving as the basis for the negotiations (consolidated document, revision 11), but for the sake of consistency of language I will use both expressions in this presentation.


�.	This issue should certainly be discussed in accordance with Article 9 of the consolidated document, under which states undertake to “adopt legislation that clearly defines and prohibits racism, discrimination, and intolerance, applicable to all public authorities as well as to all natural or legal persons, both in the public and in the private sectors, particularly in the areas of employment; participation in professional organizations; education; training; housing; health; social protection; exercise of economic activity; access to public services,” etc. (Italics emphasis added).
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