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1. On the term ‘disability’ in International Human Rights Law:

In accordance with the proposal discussed at the March 9, 2010, meeting concerning the Consolidated document (rev. 12 corr.), include in the second part of the first article the terms “disability,” as well as “mental or physical health-related status and debilitating psychological condition.”  In this regard, according to the relevant instrument in the inter-American system, the Inter-American Convention for the Elimination of All Forms of Discrimination against Persons with Disabilities (1994), specifically in Article I(1):

The term “disability” means a physical, mental, or sensory impairment, whether permanent or temporary, that limits the capacity to perform one or more essential activities of daily life, and which can be caused or aggravated by the economic and social environment.
/
In the sphere of the United Nations, the most recent Convention on the Rights of Persons with Disabilities (2006) stipulates in Article 1:

Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others.
/
Even before the entry into force of the Inter-American Convention cited supra, the IACHR had interpreted the term disability, and the attendant obligations and rights, in accordance with the relevant international standards. In its decision in the Case of Victor Rosario Congo v. Ecuador, the Inter-American Commission stated that:

The United Nations has defined a person with mental disability as one who in the course of his/her disability is unable to care for his/her own person or affairs, and requires care, treatment or control for his/her own protection or that of others or of the community [cite omitted]. It has been established that Víctor Rosario Congo fitted into this category. The Commission concludes that, for the purposes of the present case, Víctor Rosario Congo must be regarded as mentally disabled.
/

More recently, the Inter-American Court also recognized that States must provide special care to people who suffer from mental disabilities given their particular vulnerability.
/
2. On differential treatment that shall not be considered discriminatory pursuant to the standards established in the Inter-American system:

International human rights instruments on discrimination traditionally have included provisions to benefit certain historically vulnerable groups, which suggests that such treatment is not only not discriminatory, but is necessary to overcome discrimination.
In this sense, for example, the Convention on the Elimination of all Forms of Racial Discrimination (1969) stipulates in Article 1(4) that:

Special measures taken for the sole purpose of securing adequate advancement of certain racial or ethnic groups or individuals requiring such protection as may be necessary in order to ensure such groups or individuals equal enjoyment or exercise of human rights and fundamental freedoms shall not be deemed racial discrimination, provided, however, that such measures do not, as a consequence, lead to the maintenance of separate rights for different racial groups and that they shall not be continued after the objectives for which they were taken have been achieved.

Similarly, the Convention on the Elimination of All Forms of Discrimination against Women (1979) states in Article 4(1) that:

Adoption by States Parties of temporary special measures aimed at accelerating de facto equality between men and women shall not be considered discrimination as defined in the present Convention, but shall in no way entail as a consequence the maintenance of unequal or separate standards; these measures shall be discontinued when the objectives of equality of opportunity and treatment have been achieved.

Moreover, the IACHR and the Inter-American Court have interpreted the provisions set out in Articles 1(1) and 24 of the American Convention and in Article II of the American Declaration to mean that not all differential treatment will be considered discriminatory. For example, in its Advisory Opinion OC-4/84 Proposed Amendments to the Naturalization Provision of the Constitution of Costa Rica, the Inter-American Court found that:
[N]ot all differences in legal treatment are discriminatory as such, for not all differences in treatment are in themselves offensive to human dignity. The European Court of Human Rights, "following the principles which may be extracted from the legal practice of a large number of democratic States," has held that a difference in treatment is only discriminatory when it "has no objective and reasonable justification." [cite omitted]. There may well exist certain factual inequalities that might legitimately give rise to inequalities in legal treatment that do not violate principles of justice. They may in fact be instrumental in achieving justice or in protecting those who find themselves in a weak legal position. For example, it cannot be deemed discrimination on the grounds of age or social status for the law to impose limits on the legal capacity of minors or mentally incompetent persons who lack the capacity to protect their interests.
/
Accordingly, no discrimination exists if the difference in treatment has a legitimate purpose and if it does not lead to situations which are contrary to justice, to reason or to the nature of things. It follows that there would be no discrimination in differences in treatment of individuals by a state when the classifications selected are based on substantial factual differences and there exists a reasonable relationship of proportionality between these differences and the aims of the legal rule under review. These aims may not be unjust or unreasonable, that is, they may not be arbitrary, capricious, despotic or in conflict with the essential oneness and dignity of humankind.
/
Similarly, the IACHR stated in its 1999 Annual Report that:

Identifying discriminatory treatment requires a showing of a difference in treatment between persons in a sufficiently analogous or comparable situation.[cite omitted]  However, as the Inter-American Court has noted, differences in treatment in circumstances which are otherwise similar are not necessarily discriminatory.[cite omitted]  A distinction which is based on “reasonable and objective criteria” may serve a legitimate state interest in conformity with the terms of Article 24.[cite omitted  It may, in fact, be required to achieve justice or to protect persons requiring the application of special measures. [cite omitted]  “Accordingly, no discrimination exists if the difference in treatment has a legitimate purpose and if it does not lead to situations which are contrary to justice….” [cite omitted]  A distinction based on reasonable and objective criteria (1) pursues a legitimate aim and (2) employs means which are proportional to the end sought. [cite omitted]   “In other words, the law is expected to be even-handed between women and men unless just, legitimate and reasonable compelling bases have been adduced to justify a difference in treatment."

The Inter-American Court later referred to the criterion applied by the Inter-American Court supra in its judgment on the merits in the case of María Eugenia Morales de Sierra v. Guatemala, which held that:

Differences in treatment in otherwise similar circumstances are not necessarily discriminatory. [cite omitted]  A distinction which is based on “reasonable and objective criteria” may serve a legitimate state interest in conformity with the terms of Article 24. [cite omitted]  It may, in fact, be required to achieve justice or to protect persons requiring the application of special measures.[cite omitted]  A distinction based on reasonable and objective criteria (1) pursues a legitimate aim and (2) employs means which are proportional to the end sought.[cite omitted]

Finally, the IACHR recently adopted the Principles and Best Practices on the Protection of Personas Deprived of Liberty in the Americas, which stipulate the following in regard to equality and non-discrimination:
Measures designed exclusively to protect the rights of women, particularly the rights of pregnant women and nursing mothers; of children; of the elderly; of those who are sick or suffering from infections such as HIV-AIDS; of persons with a physical, mental, or sensory disability; as well as of indigenous peoples, afro-descendants, and minorities shall not be considered discriminatory. These measures shall be applied in accordance with the law and international human rights law, and shall always be subject to review by a judge or other competent, independent, and impartial authority.

3. On the concept of indirect discrimination: 

This type of provision has typically been included in international instruments on discrimination and responds to a particular aspect of discrimination, whether on the grounds of race, gender, or other reasons, in relation to policies which at first sight do not have a discriminatory purpose or motivation and yet have that result or effect.

The concept of indirect discrimination was first recognized in Article 1(1) of the International Convention on the Elimination of all Forms of Racial Discrimination (1965):

In this Convention, the term “racial discrimination” shall mean any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.
/

The United Nations treaty-based bodies with the authority to interpret universal human rights instruments have also referred to indirect discrimination in interpreting the relevant provisions of the respective treaties. For example:
Human Rights Committee (HRC)

General Comment 18, Non-discrimination 

(Thirty-seventh session, 1989)

6.
The Committee notes that the Covenant neither defines the term “discrimination” nor indicates what constitutes discrimination.  However, article 1 of the International Convention on the Elimination of All Forms of Racial Discrimination provides that the term “racial discrimination” shall mean any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.  Similarly, article 1 of the Convention on the Elimination of All Forms of Discrimination against Women provides that “discrimination against women” shall mean any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.
7.
While these conventions deal only with cases of discrimination on specific grounds, the Committee believes that the term “discrimination” as used in the Covenant should be understood to imply any distinction, exclusion, restriction or preference which is based on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, and which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights and freedoms.

Committee on Economic, Social and Cultural Rights (CESCR)

General Comment No. 5, Persons with disabilities 
(Eleventh session, 1994)

3.
The Obligation to Eliminate Discrimination on the Grounds of Disability

15.
Both de jure and de facto discrimination against persons with disabilities have a long history and take various forms. They range from invidious discrimination, such as the denial of educational opportunities, to more “subtle” forms of discrimination such as segregation and isolation achieved through the imposition of physical and social barriers.

CESCR, General Comment 12, Right to adequate food 

(Twentieth session, 1999) (Art. 11)

18.
Furthermore, any discrimination in access to food, as well as to means and entitlements for its procurement, on the grounds of race, colour, sex, language, age, religion, political or other opinion, national or social origin, property, birth or other status with the purpose or effect of nullifying or impairing the equal enjoyment or exercise of economic, social and cultural rights constitutes a violation of the Covenant.

Committee on the Elimination of Discrimination against Women (CEDAW)

General recommendation No. 25

Article 4, paragraph 1, of the Convention on the Elimination of All Forms of Discrimination against Women - Temporary special measures (Thirtieth session) (2004)

7.
Firstly, States parties’ obligation is to ensure that there is no direct or indirect
 discrimination against women in their laws and that women are protected against discrimination—committed by public authorities, the judiciary, organizations, enterprises or private individuals — in the public as well as the private spheres by competent tribunals as well as sanctions and other remedies. 

In keeping with the standards developed in the framework of the United Nations, the organs of the inter-American system for protection of human rights have also referred to indirect discrimination in their decisions.

In a landmark case on racial discrimination (Simone André Diniz v. Brazil. Case 12.001, Report on Merits 66/06, October 21, 2006, par. 87), the IACHR made the following determination with respect to the “institutional racism” of the police and courts in their treatment of cases of racial discrimination:

This practice has the effect of indirect discrimination, to the extent that it stands in the way of the right of a black citizen to be free from discrimination, and the enjoyment and that same citizen’s exercise of the right to accede to justice to have the violation remedied.

Likewise, in the Case of the Girls Yean and Bosico (Judgment of September 8, 2005), the Inter-American Court reached the following conclusion:

141. The Court considers that the peremptory legal principle of the equal and effective protection of the law and non-discrimination determines that, when regulating mechanisms for granting nationality, States must abstain from producing regulations that are discriminatory or have discriminatory effects on certain groups of population when exercising their rights.
 Moreover, States must combat discriminatory practices at all levels, particularly in public bodies and, finally, must adopt the affirmative measures needed to ensure the effective right to equal protection for all individuals.

Washington D.C., April 5, 2009
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�.	 “The term "disability" means a physical, mental, or sensory impairment, whether permanent or temporary, that limits the capacity to perform one or more essential activities of daily life, and which can be caused or aggravated by the economic and social environment.”


�.	“Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others.”


�.	IACHR Report No. 63/99, Merits. Case 11.427, Víctor Rosario Congo (Ecuador), April 13, 1999, para. 42 (The IACHR refers specifically to the "Principles, Guidelines and Guarantees for the Protection of Persons Detained on Grounds of Mental Ill Health or Suffering from Mental Disorder," U.N. DOC. E/CN.4/Sub.2/1983/17, p. 43, approved by the UN Sub Commission on Prevention of Discrimination and Protection of Minorities.


�.	IA Court HR. Case of Ximenes Lopes v. Brazil. Judgment of July 4, 2006. Series C No. 149, paras. 101-111.


�.	IA Court HR. Proposed Amendments to the Naturalization Provisions of the Constitution of Costa Rica, Advisory Opinion OC-4/84 of January 19, 1984. Series A No. 4, para. 56 [the Court’s reference to the European Court refers to the Eur. Court H.R., Case "relating to certain aspects of the laws on the use of languages in education in Belgium" (merits), Judgment of 23rd July 1968, p. 34].


�.	IA Court HR. Proposed Amendments to the Naturalization Provisions of the Constitution of Costa Rica, Advisory Opinion OC-4/84 of January 19, 1984. Series A No. 4, para. 57.


�.	IACHR. Annual Report 1999. Chapter VI, � HYPERLINK "http://www.cidh.org/annualrep/99span/capitulo6a.htm" �Considerations regarding the Compatibility of the Affirmative Action Measures Designed to Promote the Political Participation of Women with the Principles of Equality and Non-discrimination. �


�.	IACHR. Report No. 4/01, Merits. Case 11.625, María Eugenia Morales de Sierra (Guatemala), January 19, 2001, para. 31.


�.	Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas (approved by the IACHR on March 13, 2009), Principle II.


�.	These points were included in my presentation at the December 18, 2009, meeting. I restate them here, however, since there have been additional questions concerning the definition of indirect discrimination.


�.	Similarly, the Convention on the Elimination of all Forms of Discrimination against Women (1979), Article 1: “For the purposes of the present Convention, the term "discrimination against women" shall mean any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.” See also, the Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities (1999), Article I.2.a: “The term “discrimination against persons with disabilities” means any distinction, exclusion, or restriction based on a disability, record of disability, condition resulting from a previous disability, or perception of disability, whether present or past, which has the effect or objective of impairing or nullifying the recognition, enjoyment, or exercise by a person with a disability of his or her human rights and fundamental freedoms;” and Principle II of the Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas (Approved by the Commission on March 13, 2009): “…any distinction, exclusion, or restriction that is either designed to or has the effect of undermining or impeding the recognition, enjoyment, or exercise of the internationally recognized rights of persons deprived of liberty, shall be prohibited.”


�.	Indirect discrimination against women may occur when laws, policies and programmes are based on seemingly gender-neutral criteria which in their actual effect have a detrimental impact on women.  Gender-neutral laws, policies and programmes unintentionally may perpetuate the consequences of past discrimination.  They may be inadvertently modeled on male lifestyles and thus fail to take into account aspects of women’s life experiences which may differ from those of men.  These differences may exist because of stereotypical expectations, attitudes and behaviour directed towards women, which are based on the biological differences between women and men.  They may also exist because of the generally existing subordination of women by men.


�.	Also, Case Yatama v. Nicaragua. Judgment of June 23, 2005. Series C No. 127, par. 185; Juridical Condition and Rights of the Undocumented Migrants. Advisory Opinion OC-18/03 of September 17, 2003, Series A No. 18, par. 88, and Juridical Condition and Human Rights of the Child. Advisory Opinion OC-17/02 of August 28, 2002. Series A, No. 17, para. 44.














