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*Canada makes the following language proposals based on the consolidated text of the “Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance”. All proposals are subject to further developments and negotiations on Chapter I of the Draft Convention.

CHAPTER III

Acts and Manifestations of Racism, Discrimination, and Intolerance

Article 5

For the purposes of this Convention, and taking into consideration human rights and fundamental freedoms, States Parties shall classify as discriminatory and take appropriate measures in response to and based on the definitions in the preceding articles and the criteria set forth in Article 1.1, the following: are among the measures or practices that must be classified as discriminatory and prohibited by the State:
 

i.
Public or private* State financing support provided to racist and of unlawful discriminatory activities; or that promote intolerance, including the financing thereof; 

ii.
Willful publication, circulation, or dissemination, by any means of communication, including the Internet, of any racist or discriminatory materials, understood as being any image or depiction of ideas or theories that advocate, promote or incite hatred or violence against individuals or groups by reason of any of the criteria set forth in Article 1.1;

iii.
Willful publication, circulation, or dissemination, by any means of communication, including the Internet, of materials that advocate, promote or incite deny, condone, or justify acts that constitute genocide or crimes against humanity, as defined in international law;

iv.
Violence motivated by any of the criteria set forth in Article 1.1;

v.
Hate crimes, understood as Criminal activity in which the victim or the victim’s property is chosen intentionally based on any of the criteria set forth in Article 1.1;

vi.
Any law enforcement action that singles out PERSONS for greater scrutiny or different treatment that is not based on any of the criteria set forth in Article 1.1 rather than on the a INDIVIDUAL CONDUCT OR behavior or on objective information;

vii.
Any undue or unreasonable restriction on the exercise of the rights of ownership, administration, and disposition of property of any kind based on any of the criteria set forth in Article 1.1;

viii.
Any distinction, exclusion, restriction, or preference applied to persons, because of their multiple or aggravated victim status, the purpose or result of which is to deny or impair the equal recognition, enjoyment, exercise, or protection of rights and fundamental freedoms.

ix.
[Move to (new) Article 3: Any discriminatory restriction on the enjoyment of the human rights enshrined in applicable international and regional instruments and in the jurisprudence of international and regional human rights courts, particularly those applicable to minorities or groups that are in vulnerable situations and subject to discrimination];

x.
Any undue or unreasonable restriction or limitation of the use of the language, traditions, customs, and culture of persons or groups who are members of minorities or vulnerable groups, in public or private activities;

xi.
Preparing and introducing teaching materials, methods, or tools that portray stereotypes or preconceptions based on any of the criteria set forth in Article 1.1 of this Convention;

xii.
Denial of access to public or private education, to fellowships, or to educational loan programs, based on an unreasonable application of the criteria set forth in Article 1.1 of this Convention;

xiii.
Denial of access to all social, economic, and cultural rights, including the right to work, to housing, to social security, and to health, based on an unreasonable application of the criteria set forth in Article 1.1 of this Convention;

xiv.
Conducting research or applying the findings of research into the human genome, particularly in the fields of biology, genetics and medicine, aimed at human selection, cloning, and any other method disrespectful of human rights, fundamental freedoms, and the dignity of individuals and groups of persons;

xv.
Any other discriminatory conduct that falls within the definition contained in Article 1 of this Convention.

Rationale: 










� Chapter Title: This Chapter focuses primarily on addressing discriminatory conduct and restrictions. As such, this Chapter would be more appropriately titled with the removal of “racism” and “intolerance”.





� Art. 5 (Chapeau): As drafted, this chapeau is very restrictive and does not allow for a broader response by states to discriminatory conduct. By reformulating as “take appropriate measures in response to the following”, States are able to address discrimination using a variety of approaches, including prohibition, but also through education and other policy initiatives. The reference to “taking into consideration human rights…” is added to ensure that any measures taken are consistent with States’ other human rights obligations.  Finally, Article 1.1 is removed here to avoid repetition, as it is raised where appropriate within the sub-paragraphs below.





� Art. 5 (i): The broad limitations called for in this paragraph could lead to clashes with other human rights, including freedom of expression (and in some cases freedom of religion). For example, are we to prohibit membership in any religious body which does not support same sex marriage or the ordination of women priests? What about personal views to that effect? As such, we propose to focus this paragraph to the issue of state financing. Also we limit the paragraph to unlawful discriminatory activities as both racism and intolerance would already be covered under this. 





� Art. 5 (ii): The term “wilfully” is added to “advocate, promote or incite”, to underline the important element of intent to commit such acts. Also, the proposal aims to streamline the text. Materials which wilfully advocate promote or incite hatred or violence would be understood to include racist or discriminatory materials.  





� Art. 5 (iii): The proposal better parallels the language of Art. 5(ii). This provision is strengthened by focussing on advocating, promoting or inciting genocide or crimes against humanity.  





� Art. 5 (iv): Violence falls within Canada’s proposal for Art. 5(v). As such, a separate provision is not necessary. Furthermore, most forms of violence, no matter what the motivation, are criminalized.





� Art. 5 (v): The proposal allows this provision to be broadened beyond hate crimes to all criminal activity which is motivated by discrimination. As well, the proposal provides States with the flexibility necessary to address hate crimes in the manner best suited to their national circumstances.





� Art. 5 (vi): Please note the further revised proposal in CAPs. The proposal intends to bring greater clarity to this provision which seeks to target profiling. The addition of “individual conduct” is taken from the Report of the United Nations Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while countering terrorism, submitted at the fourth session of the Human Rights Council (A/HRC/4/26). 





� Art. 5 (vii): The proposed addition of “undue or unreasonable” is intended to target arbitrary or wrongfully motivated restrictions based on discrimination. Under certain valid circumstances, persons could face restrictions which may be deemed discriminatory either for their own protection or for the protection of the public (i.e. safeguarding against a person lacking legal capacity from being taken advantage of in a land transaction). 





� Art. 5 (viii): The issue of multiple forms of discrimination is appropriately covered by the general definition of discrimination in Article 1.1 and its specific consideration in Article 1.3. Its mention here again is duplicative and unnecessary.





� Art. 5 (ix): Article 3 (of the 25 February draft) is focused on the enjoyment of human rights. Since this paragraph also speaks to the enjoyment of human rights, in particular restrictions on their enjoyment, it would be better to address the idea espoused in this sub-paragraph in the context of Article 3. This would help avoid duplication. As such, it would read: 





“Every human being has the right to equal recognition, enjoyment, exercise and protection of all human rights and fundamental freedoms enshrined in their domestic law and in the international instruments applicable to the States Party and to be free from undue or unreasonable discriminatory restrictions on such human rights, particularly those applicable to minorities or groups that are in vulnerable situations.” 





The specific reference to “jurisprudence” is removed, in acknowledgement of judicial independence, which should not be seen as constrained in any way by treaty obligation.





� Art. 5 (x): The addition of “unreasonable” focuses this paragraph on arbitrary or wrongfully motivated restrictions based on discrimination. Again, under certain valid circumstances, persons could face restrictions which may be deemed discriminatory (i.e. prohibition on female genital mutilation could be construed as a restriction or limitation based on custom, culture and/or religion). 





� Art. 5 (xi): The most negative aspects sought to be addressed by this article already fall within Article 5(ii). Furthermore, it would be counter-productive to unduly prohibit teaching or educational materials which may give examples of discrimination, racism or intolerance for the purposes of creating awareness, promoting understanding and combating prejudices. 





� Art. 5 (xii): In certain valid circumstances, educational institutions may discriminate on the basis of criteria set out in Article 1.1 (i.e. all girls or all boys schools discriminate on the basis of gender; religious schools may discriminate on the basis of religion). Furthermore, special measures often take the form of fellowships or educational loans (i.e. women in science, Aboriginal Canadians in law school) which could be seen as discriminating against others not forming part of these groups. The phrase “unreasonable application” is added to distinguish from such initiatives. 





� Art. 5 (xiii): The addition of “based on an unreasonable application of the criteria set forth in Article 1.1 of this Convention” focuses this paragraph on arbitrary or wrongfully motivated restrictions based on discrimination.





� Art. 5 (xiv): This issue falls beyond the scope of this Convention.





� Art. 5 (xv): Inclusion of this provision is unnecessary and does not add in terms of certainty to the Convention.





* Public vs. private manifestations of discrimination: 


In several instances, Canada has suggested the deletion of “private” activities from the text. The manner in which the term “private” is used in the present draft is cause for concern as its scope is overly broad and could be construed as condoning, even calling for, government action that would go beyond protecting people from discriminatory acts and their consequences to infringing guarantees of freedom of expression and belief as well as increase the role of the government in people’s private lives to an unacceptable level. While the Government does not condone or support racist activities in purely private spheres, the government must be careful to balance freedom of expression and belief and freedom of association with equality guarantees.  Therefore, it is only with respect to public actions and any private actions in a quasi-public sphere, such as education, employment, advertising, renting of premises, and selling or providing goods or services ordinarily available to members of the public, that the government provides for legal mechanisms to resolve such issues. In the international context, the focus is on the state providing a remedy for violations of discrimination, including those committed by private parties in the quasi-public sector. In Canada, discrimination is prohibited by both our Charter of Rights and Freedoms as well as under each provincial, territorial and federal human rights statute (sometimes called a human rights “code” or “charter”).  Most discrimination cases do not involve the Canadian Charter at all, but deal with complaints about specific acts of discrimination that violate one of these other laws. The private sphere is dealt with from a policy basis, for example, through promoting anti-racism educational programs.
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