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*Canada makes the following language proposals based on the consolidated text of the “Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance”. All proposals are subject to further developments and negotiations on Chapter I of the Draft Convention.

CHAPTER IV

Duties of the States

Article 6

The States [Parties] undertake to take steps to prevent, eliminate, and penalize punish, in accordance with their constitutions and the provisions of this Convention, all acts and manifestations of discrimination and intolerance that are based, inter alia, on the criteria set forth in Article 1.1.

Article 7 [Recommend Deletion]
 
The States Parties undertake to may adopt the special differential or preferential measures and policies as needed to ensure the enjoyment or exercise of rights and fundamental freedoms of persons or groups that are subject to racism, discrimination, or intolerance for the purpose of promoting equitable conditions for equal opportunity, inclusion, and progress for such persons or groups. Such measures or policies shall not be considered discriminatory or incompatible with the purpose or intent of this Convention, shall not lead to maintaining separate rights for different groups, and shall not be continued beyond a reasonable period or after their objective has been achieved.
Article 8

The States Parties undertake to formulate and implement policies the purpose of which is to provide fair equitable treatment and generate equal opportunity for all persons, including educational and promotional policies. and The State Parties shall also ensure that the dissemination of legislation on the subject  is publicly available and accessible. by all possible means, including the mass media and the Internet.

Article 9

(1) The States Parties undertake to adopt legislation that clearly defines and prohibits racism, discrimination, and intolerance, applicable to all public authorities as well as to all natural or legal persons, both in the public and in the private sectors, particularly in the areas of employment; participation in professional organizations; education; training; housing; health; social protection; exercise of economic activity; and access to public services and other areas;

[New paragraph] (2) Each State Party shall and to repeal or amend any legislation that has the effect of creating or perpetrating constitutes or produces discrimination or intolerance. 

Article 10

The States Parties undertake to ensure encourage diversity of participation in that their political and legal justice systems. to appropriately reflect the diversity within their societies in order meet the legitimate needs of all sectors of the population.

Article 11 [New Proposal] 

The States Parties undertake to take steps to encourage ensure that the victims of racism, discrimination, and intolerance receive equitable treatment, equal access to the justice system, expeditious and effective  proceedings, and an effective remedy fair compensation in the civil or criminal sphere, as applicable. In the context of civil proceedings, addition, they shall adopt the legislative measures necessary to ensure that the burden of proof will be reversed and the defendants will have to show that procedures and practices have been adopted that ensure equitable and non-discriminatory treatment. In the context of civil proceedings, State Parties may also consider measures which would allow for an evidentiary shift to the defendant to explain any differential treatment where the complainant is first able to show discrimination.

Article 12 [Recommend Deletion]
The States Party undertake to consider as aggravating those acts that lead to compounded discrimination, i.e., any distinction, exclusion, or restriction based on two or more of the criteria set forth in Article 1.1 of this Convention. 

Article 13

The States Parties undertake to conduct encourage further research on the nature, causes, and manifestations of discrimination or intolerance in their respective countries, at the local, regional, and national levels, and to collect, compile, and disseminate data, as appropriate, on the situation of groups that are victims of discrimination and intolerance.

Article 14

The States Parties undertake, in accordance with their internal national laws legislation, to establish designate a one or more domestic mechanisms national institution that shall be responsible for monitoring compliance with implementation of the provisions of this Convention, and shall inform the OAS General Secretariat of these mechanisms this institution. The representative of that national institution shall be that State’s representative on the Inter-American Committee for the Prevention, Elimination, and Punishment of All Forms of Discrimination and Intolerance.

Article 15

The States Parties undertake to promote international cooperation to exchange ideas and experiences and to execute programs aimed at achieving the objectives of this Convention. 

CHAPTER V

Protective Mechanisms and Monitoring of the Convention

Article 16

In order to monitor the implementation of the obligations commitments assumed by the States Party to this Convention
:

i.
Any person or group of persons, or non-governmental entity legally recognized in one or more Member States of the Organization of American States may submit to the Inter-American Commission on Human Rights petitions containing reports or complaints of violations of this Convention by a State Party. In addition, any State Party, when depositing its instrument of ratification of or accession to this Convention, or at any time thereafter, may declare that it recognizes the competence of the Commission to receive and examine communications in which a State Party alleges that another State Party has committed violations of the human rights established in this Convention. In both such instances, all the relevant procedural rules contained in the American Convention on Human Rights (where the State concerned is a party) as well as the Statutes and the Rules of Procedure of the Commission shall be applicable.

ii.
The States Party may consult the Commission on questions related to the effective application of this Convention. They may also request the Commission’s advisory assistance and technical cooperation to ensure effective application of any provision of this Convention.  The Commission will, to the extent that it is able, provide the States Parties with the requested advisory services and assistance.

iii.
Any State Party may, when depositing its instrument of ratification of or accession to this Convention, or at any time thereafter, declare that it recognizes as binding, as a matter of law and without any special agreement, the jurisdiction of the Inter-American Court on Human Rights on all matters relating to the interpretation or application of this Convention. In such case, all relevant procedural rules contained in the American Convention on Human Rights as well as the Statutes and Rules of Procedure of the Inter-American Court of Human Rights shall be applicable.

iv.
[Recommend Deletion]

An Inter-American Committee for the Prevention, Elimination, and Punishment of All Forms of Discrimination and Intolerance shall be established and shall be comprised of independent experts from each of the States Party. The first meeting of the Committee shall be convened by the Secretary General of the OAS as soon as the tenth instrument of ratification has been received, and the first meeting shall be held at the headquarters of the Organization three months later for the purpose of declaring its establishment, approving its Rules of Procedure and its Working Method, and electing its officials. That meeting shall be presided over by the representative of the country that deposits the first instrument of ratification of this Convention.
v.
[Recommend Deletion]
The Committee shall be the forum for the exchange of ideas and experience, as well as for examining progress made by the States Party in implementing this Convention and any circumstance or difficulty affecting the extent of compliance therewith. Said Committee may recommend to the States Party that they adopt the appropriate measures. For this purpose, the States Party undertake to submit a report to the Committee, within one year of its first meeting, with respect to performance of the obligations contained in this Convention. The reports that the States Party submit to the Committee shall also contain disaggregated data and statistics on vulnerable groups. Thereafter, the States Party shall submit reports every four years. The General Secretariat of the OAS shall give the Committee any support it requires for the performance of its functions.
CHAPTER VI

General Provisions

Article 17.  Interpretation

1.
No provision of this Convention shall be interpreted as restricting or limiting a domestic law of any State Party that affords protections and guarantees equal to or greater than those established in this Convention.

2.
Nothing in this Convention shall be interpreted as restricting or limiting the American Convention on Human Rights or any other international convention on the subject that affords equal or greater protections in this area.

Article 18.  Depository
The original instrument of this Convention, whose English, French, Portuguese, and Spanish texts are equally authentic, shall be deposited with the General Secretariat of the Organization of American States.

Article 19.  Signature and Ratification
1.
This Convention shall be open to signature, ratification and accession by all Member States of the Organization of American States.

2.
This Convention is subject to ratification or accession by the signatory States in accordance with the procedures set forth in their applicable constitutions and laws. The instruments of ratification or accession shall be deposited with the General Secretariat of the Organization of American States.

Article 20.  Reservations
The States Parties may enter reservations to this Convention at the time of signature, ratification or accession, when signing or ratifying it, provided that such reservations are not incompatible with the object aim and purpose of the Convention and relate to one or more specific provisions thereof.

Article 21.  Entry into Force
1.
This Convention shall enter into force on the thirtieth day following the date on which the eleventh second instrument of ratification or accession of the Convention is deposited with the General Secretariat of the Organization of American States.

2.
For each State that ratifies the Convention after the eleventh instrument of ratification or accession has been deposited, the Convention shall enter into force on the thirtieth day following deposit by that State of the corresponding instrument. 

Article 22.  Denunciation
This Convention shall remain in force indefinitely, but Any State Party may denounce this Convention through written notification addressed to the Secretary General of the Organization of American States. The Convention shall cease to have force and effect for the denouncing State one year after the date of deposit receipt of the instrument of denunciation, and shall remain in force for the other States Parties.  Such denunciation shall not exempt the State Party from the obligations imposed upon it under this Convention in respect of any action or omission prior to the date on which the denunciation takes effect.

Article 23.  Additional Protocols
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(1) Any State Party may propose an amendment to this Convention and submit it to the General Secretariat of the Organization of American States. The General Secretariat shall thereupon disseminate any proposed amendments to the States Parties.  submit for the consideration of the States Party gathered during the General Assembly draft protocols in addition to this Convention, with a view to gradually including other rights within its system of protection. Each protocol shall determine the manner of its entry into force and shall be applied only among the States Parties to it.
  
(2) Amendments shall come into force when they have been accepted by a two-third majority of the States Parties to this Convention. 


(3) When amendments enter into force, they shall be binding on those States Parties that have accepted them, other States Parties still being bound by the provisions of this Convention and any earlier amendments that they have accepted.

[NEW] Article 24 


The General Secretariat shall notify all Member States of the Organization of the following particulars: 

(a) Signatures, ratifications and accessions under the present Convention; 

(b) The date of entry into force of the Convention;

(c) Any denunciation under Article 22; and

(d) Any amendment under Article 23.
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� Article 6: State Parties can take efforts to prevent and eliminate, or seek to prevent and eliminate all acts and manifestations of discrimination; however, States cannot guarantee that they will meet such obligations, especially when the source of the discrimination is a non-government actor. Intolerance is too broad and subjective a concept for a State to guarantee its elimination.*





� Article 7: This intent of this Article is already reflected in the language of Article 8, and is therefore duplicative. Should this article be retained however, we would recommend replacing “undertake” with “may” as States should be provided with flexibility in pursuing such policies. 





� Article 8: The Article is clearer if drafted in two sentences.  Furthermore, given the respect accorded to freedom of the press, a State cannot require the media to disseminate legislation. If the purpose of this last sentence is to ensure that legislation is publicly available, the formulation, "[t]he State Parties also ensure that legislation is publicly available and accessible" allows for the appropriate mechanisms to be left up to the individual State.





� Article 9: Racism and intolerance are broad, subjective concepts and thus difficult to define. As social problems, they are better addressed through programs and policies as opposed to being made a criminal offence or civil wrong. Furthermore, this draft article does not take into account reasonable distinctions based on certain grounds (i.e. participation in certain professional organizations may require distinctions such as “good character” in the legal profession may exclude those with a criminal conviction – social condition?; single-sex and religious schools discriminate in education; age considerations are taken into account in the provision of health services and the ability to hold political office).  This draft article also raises the question as to whether one can hold a company (legal person) liable or criminally responsible for discrimination, racism and intolerance, as opposed to the company’s directors, employees or shareholders (natural persons). The obligation concerning the repeal or amendment of existing legislation is clearer in a separate sentence. 





� Article 10: This article, as drafted, suggests that States should legislate with regard to political participation. This could be seen as undue interference in countries’ political processes as well as with freedom of association. Furthermore, it suggests that a non-representative system cannot meet the legitimate needs of all sectors of the population. This would be contrary to Canadian understandings that a Caucasian member of parliament can represent his or her Asian-Canadian constituents and vice-versa, for example. As redrafted, the focus is placed on States encouraging diversity of participation in order to better reflect its societal makeup. The term “legal” is also replaced by “justice”, as the law is to apply equally to all. The justice system is understood to include, for example, law enforcement agencies and the judiciary. Terms such as ‘appropriately’ and ‘legitimate’ are vague and open to broad interpretation (i.e. how is “appropriately” to be defined or measured?).  





�  Article 11[new proposal]: The replacement of “fair compensation” with “an effective remedy” takes into account that monetary compensation may not always be the best remedy for victims of discrimination. For example, systemic discrimination may be better dealt with through a redrafting of workplace policies or a new job competition may be a better remedy for an employment grievance. 





The reversal of the burden of proof is problematic if extended to criminal cases, as it conflicts with the fundamental rights of the accused (Article 14, ICCPR; Article 8(2), ACHR). In Canada, discrimination is actionable pursuant to the Charter of Rights and Freedoms and under provincial and federal human rights legislation. In such cases, there is no automatic reversal of the burden of proof. However, under the Charter, once the complainant proves discrimination, the defendant has to show that it is justifiable under s.1 of the Charter (justifiable in a free and democratic society).  Under the Canadian Human Rights Act, once a prima facie case of discrimination has been shown, the burden shifts to the defendant to demonstrate accommodation to the point of undue hardship.





� Article 12: The concept of multiple discrimination is already included in Article 1(3). The article, as drafted, is unclear whether it refers to civil or criminal acts, nor what the impact is of finding an act as “aggravating”. It remains unclear whether discrimination based on multiple grounds is by necessity more severe, and thus aggravating. Some acts of discrimination can be more severe and horrendous than those acts based on multiple grounds.





� Article 13: By substituting “conduct” with “encourage further”, States are not themselves obliged to undertake research but may facilitate other institutions, such as universities, to engage in such work. The addition of “as appropriate” offsets potential privacy implications with respect to the dissemination of data collected.





� Article 14: By substituting “designate” with “establish” States may use existing mechanisms (i.e. courts and tribunals at the federal, provincial and territorial level) opposed to establishing new institutions. Furthermore, Canada, as detailed in Chapter V, does not support the creation of a new Committee for the Prevention, Elimination, and Punishment of All Forms of Discrimination and Intolerance.


� Article 16 (Chapeau): The insertion of the term “obligations” underscores the legally binding nature of this instrument. 





� Article 16 (i): The addition of “both instances” clarifies that rules apply to both individual petitions and inter-State communications. The “procedural rules contained in the American Convention on Human Rights” should only apply to State Parties to this Convention. We further note that extending the competence of the Inter-American Commission on Human Rights to consider petitions alleging violations of this Convention would have substantial implications for its existing workload, its part-time nature and its limited resources. Furthermore, the Convention should also allow for States to become party by means of accession,





�  Article 16 (iii): Since the Inter-American Convention of Human Rights established the Court, there is no need to reference the Statutes and Rules of Procedure of the Court here. 





� Article 16 (iv & v): Canada does not support the creation of a Inter-American Committee for the Prevention, Elimination, and Punishment of All Forms of Discrimination and Intolerance within the convention text. Establishing such a mechanism would need to draw on the already overburdened human and financial resources of the OAS and of the Inter-American human rights mechanisms. Furthermore, we do not see the value in imposing additional reporting burdens on States, which in many instances would lead to a duplication of efforts. Canada takes the position that any proposed mechanism would need to be supported solely by State Parties to the Convention or otherwise by voluntary contributions to support the Committee and its work.  Finally, we note that given the breadth of the grounds of Article 1(1) as currently drafted, it would be very difficult for States to submit the disaggregated data and statistics called for in Article 16 (v). 








�  Article Headings: Since article headings are not an operative part of the Convention, and have not been included elsewhere in this Convention, we recommend deletion. 





� Article 19: This current draft precludes a non-signatory State from becoming party to the Convention by way of accession. Furthermore, States will have laws applicable to ratification and accession found in their constitutions. 





� Article 20: The recognized test at international law for evaluating the validity of reservations is the “object and purpose” test.  As such the word “aim” is to be replaced with “object”. As indicated above, the Convention should allow for States to become party by means of accession, and accordingly should enable States to enter reservations when they accede. 





� Article 21: Two states is too low a threshold to indicate broad acceptance of the Convention and to justify the associated costs to the OAS upon entry into force. The requirement of eleven ratifications is consistent with that set in Article 44 of the American Convention of Human Rights. 





� Article 22: The possibility of the Convention remaining in force indefinitely could lead to an unsolvable conflict in the future should all State Parties choose to denounce or conclude the convention, in order, for example, to consolidate the various inter-American human rights instruments.  Furthermore, the Convention will remain in force indefinitely without this express wording, through the actions of the State Parties (so long as at least two parties do not denunciate).  





� Article 23: The restriction on the permitted content of future amendments should be removed, so that this Article concerns the procedure to be used for amendment, leaving the content of any future amendments to be decided by the future negotiations between States Parties. Furthermore, in proposing amendments to a Convention, there is a practical need for advance notice so that the terms of the proposed amendment can be studied. 





� [NEW] Article 24: This article adds a notification provision. 
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