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I.
Article 1.1
The Department of International Law has been in contact in the past few days with the legal advisory and human rights area of PAHO/WHO, for an exchange of views on the section of Article 1.1 of the consolidated document that refers to a “stigmatized infectious-contagious condition or any other mental or physical health-related condition (ad referendum of Venezuela), genetic trait, disability, debilitating psychological condition …”.  The outcome of this exchange is described below.

A.
Proposal
After examining the text under discussion, PAHO/WHO has issued the follow proposal, which it considers complete and consistent with international rules and standards on health and human rights:
/
Article 1.1. In any area of public or private life, discrimination shall mean any distinction, exclusion, restriction, or preference based on race, color, heritage, national or ethnic origin, nationality, age, sex, sexual orientation, gender identity and expression, language, religion, opinions of any kind including political opinions, social origin, socioeconomic status, educational level, migrant, refugee, repatriate, stateless, or displaced status, stigmatized infectious-contagious condition or any other mental or physical health-related condition (ad referendum of Venezuela), genetic trait, disability, debilitating psychological condition, any health condition related to epidemic, endemic, occupational, and other diseases
 that could lead to vulnerability, stigma, or disability, or any other social condition whose purpose or result is to nullify or curtail the equal recognition, enjoyment, or exercise of one or more human rights and fundamental freedoms enshrined in the international instruments applicable to the States Party.
B.
Comments on the present text of the consolidated document (“infectious-contagious condition”; “debilitating psychological condition”; and “genetic trait”)
PAHO/WHO has noted that the expression “infectious-contagious condition” would not be accepted by civil society organizations (for example, organizations of persons living with HIV), and therefore recommends deleting it.  The expression also would not fit the language used by the region’s ministries of health and in resolutions of PAHO and other international organizations.

As in the previous case, the formula “debilitating psychological condition,” now used in the consolidated document, would not be acceptable to civil society organizations; the formula contained in the proposal, therefore, is preferred.

The expression “genetic trait,” now employed in the consolidated document, would not be advisable, in the opinion of PAHO/WHO, considering its complexity and the difficulty of achieving consensus on the matter.

II. 
Article 1.2.  Indirect discrimination: “innocuous/neutral”
In Article 1.2 of the consolidated document, the adjectives in question (innocuous/neutral) are used in relation to “indirect discrimination”--a concept that seems to have first arisen in the case of Griggs v. Duke Power Co., 401 U.S. 424 (1971), in which the U.S. Supreme Court found an instance of indirect discrimination.  The Supreme Court on that occasion used the term “neutral.”  The relevant passage of the ruling is as follows: 

“The objective of Congress in the enactment of Title VII is plain from the language of the statute. It was to achieve equality of employment opportunities and remove … barriers that have operated in the past to favor an identifiable group of white employees over other employees. Under the Act, practices, procedures, or tests neutral on their face, and even neutral in terms of intent, cannot be maintained if they operate to "freeze" the status quo of prior discriminatory employment practices.” (Emphasis ours)

We have found neither “innocuous” nor “neutral” used in the 1963 United Nations Declaration on the Elimination of All Forms of Racial Discrimination or in the 1965 International Convention on the Elimination of All Forms of Racial Discrimination (which is natural, considering that the Griggs cases came after those instruments).  The terms seem also not to be used in the Durban Declaration.
In the European context, this could be relevant given the jurisprudential and doctrinal development of the concept of indirect discrimination, especially as regards the actions of the Court of Justice of the European Communities.  Separate, more detailed research could be done on the terms that Court has used, but a preliminary look at the doctrinal sources indicates a preference for the term “neutral.”
We also find that the Council of the European Union, in Council Directive 2000/78/EC of November 27, 2000, “Establishing a general framework for equal treatment in employment and occupation,” uses the term “neutral” in referring to indirect discrimination.  In defining that concept, its Article 2.2.b states:

“(b) indirect discrimination shall be taken to occur where an apparently neutral provision, criterion or practice would put persons having a particular religion or belief, a particular disability, a particular age, or a particular sexual orientation at a particular disadvantage compared with other persons unless:

“(i) that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary, or

“(ii) as regards persons with a particular disability, the employer or any person or organisation to whom this Directive applies, is obliged, under national legislation, to take appropriate measures in line with the principles contained in Article 5 in order to eliminate disadvantages entailed by such provision, criterion or practice.” (Emphasis ours)
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�.	This proposal also could be placed under Brazil’s alternative proposal for Article 1.1, presented at the most recent meeting of negotiation (February 22, 2008), although there would remain some doubt about whether health could be included in the category “social condition.”


�.	This formula reflects the wording of Art. 12.c of the International Covenant on Economic, International Covenant on Economic, Social and Cultural Rights and, with a slight variation, Art. 10.d of the Protocol of San Salvador.  





