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INTRODUCTION


The intention of this document is to continue with the process of active and propositional support of the efforts undertaken by the States and the process carried out by the Working Group charged with preparing a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance. As you know, I have been personally involved in this process, in different capacities, from its inception more than eight years ago.  Indeed, at the beginning of the decade, and as members of civil society, we promoted the adoption of a resolution by the Organization in support at the time of efforts to hold the Third World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance. This initiative would lead to the idea of adopting a new convention. Later on, as Assistant Executive Secretary of the Inter-American Commission, I offered technical support to the deliberations of the Working Group delegations from their inception. Now in an academic setting, I continue to follow up on this constructive dialogue for convergence in the further purpose – indisputably shared by the States of the Americas – of eradicating racism in all its expressions, as well as every form of discrimination and intolerance.


In these different capacities, I have always pointed out the importance of adopting a new Inter-American Convention that will effectively contribute to the achievement of the objectives of building more just, egalitarian, and inclusive societies, characterized by solidarity, in the Americas. Since my opinions on the positive aspects, right calls, and progress of the Draft Convention can be found in several documents of this Working Group, my remarks today will not offer a complete analysis of the Draft Convention. We will, rather, offer a critical analysis of the draft with the purpose of modestly promoting debate, facilitate reflection, and contribute to improving the draft. Hence, it will concentrate on those aspects which we consider the Draft Convention to suffer from gaps, contradictions, possible practical or legal problems, or from a lack of response to existing best practices or international jurisprudence and standards.  We therefore have omitted all reference to those areas in which we fully agree with the draft.  Offered in this fashion, this document might appear to be an extremely critical approach to the draft, when the truth is actually the opposite.  We find that, in general terms, the future convention may place the OAS at the vanguard of the fight against social discrimination and exclusion. Some of the important innovations of the convention, such as expanding the scope of the prohibition of discrimination to include the private sphere, the obligation to adopt affirmative action policies if required, the acknowledgement of the individual and collective dimensions of racial discrimination, and the inclusion of references to indirect discrimination, are some of the new contributions of the Draft Convention.

1.
ANALYSIS OF THE DRAFT CONVENTION
A.
A CONVENTION AGAINST RACIAL DISCRIMINATION OR AGAINST ANY FORM OF DISCRIMINATION?

The first question that arises from the very title of the Draft Convention, and which in our view has not yet been debated nor over which there have been sufficient efforts to reach a consensus, has to do with the scope of the Draft Convention itself. Its background shows that the origin of the draft is very closely associated to the process of the Third World Conference against Racism. In this connection, the Draft Convention, on the one hand, emphasizes its link with the Durban process.  Starting with its name, Inter-American Convention against Racism and All Forms of Discrimination and Intolerance (emphasis added) and going on with a series of articles that directly refer to racism or racial discrimination (articles 1.4 or 2) reflect a particular concern with racism and racial discrimination. The same can be said regarding the inclusion of several specific provisions traditionally associated with racist practices, such as genocide or Holocaust denial. On the other hand, the Convention also purports to be all-inclusively against all forms of discrimination, as its name suggests, as well as the several conventional provisions addressing discrimination generically, without specifying racial discrimination.


In our view, the structure of the convention itself reflects these two approaches to the topic, which is not lacking in resistance on the part of certain States, as can be seen from the alternative proposals submitted during the Working Group’s debates, nor does it lack problems related to coherent and logical normative integration of the text itself. An example of the lack of definition regarding the ultimate purpose of the future convention is that the draft includes a definition of racism but not of the other discriminatory ideological manifestations included, such as sexism, xenophobia, homophobia, anti-Semitism, Islam phobia, just to mention a few. If the convention is supposed to be complete and inclusive of all discriminatory practices, it cannot be understood why there are references to racism but not to other similar ideologies.


The WG should carry out a deeper analysis of the benefits and disadvantages that these two options entail. In other words, the advantages and limitations of drafting a convention only for the purpose of addressing racial discrimination, or a convention against discrimination in general.  What is clear, however, is that the draft, at this juncture, is midway between being focused and widely encompassing. Its coherence thus suffers, one type of discrimination (racial) is given priority over others, and at the same time specific measures to fight particular forms of discrimination become diluted, since some provisions are not applicable to all possible forms of discrimination.


We personally believe that the convention should concentrate on racial discrimination and related practices.  In the first place, it would reflect the process that gave rise to this draft, i.e., the Third World Conference against Racism and Racial Discrimination. Secondly, a convention focused on racial discrimination would make visible a topic insufficiently addressed in our region. Thirdly, a focused convention would allow specification of the measures necessary to fight it. An all-encompassing convention necessarily would be of a general nature, given the variety of conditions it would have to include, thus losing specificity. Fourthly, a focused convention would still allow the addressing of different factors of multiple or aggravated discrimination, as it is done by the Durban Declaration, or Article 9 of the Convention of Belém do Pará against Violence against Women  Finally, a convention focused on racial discrimination would allow the possibility of filling the gaps in the International Convention against Racial Discrimination, and adapting to our region’s own manifestations of racism and racial discrimination.  It is difficult to conceive of a general convention that could provide this same kind of contribution.

B.
REGARDING PROHIBITED CATEGORIES

Article 1 of the Draft Convention includes at least 25 categories regarding reasons that may not be used to discriminate. Even if the answer to the question regarding the advantages of having an all-encompassing convention were to be affirmative, this catalog requires greater specification and more debate. First, some of the criteria included in the International Convention on the Elimination of All Forms of Racial Discrimination (which this convention intends to supplement) and International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (the most modern convention that contains the broadest catalog of prohibited discrimination categories) are not included in the Draft Convention.


Moreover, the catalog does not seem to be logically coherent regarding the factors or elements considered for inclusion in the list. The categories included have different foundations. While race, color, or ethnic origins are immutable qualities of the person, opinions of any kind, for example, are not. While age cannot be modified by a person’s will, in principle nationality can be, and theoretically could be modified. Thus, the criterion does not seem to be the lack of individual capacity to change certain distinctive characteristics. Of the categories included by the convention, some have been associated with historical and structural discrimination and have frequently have been associated with extreme forms of violence: for example, sex, race, and ethnic origin, while others are not related to this traditional and violent discrimination.


This disparity between and diversity of criteria to include prohibited categories bring with them important difficulties when specific responses need to be designed for such multiplicity of categories, and the concrete obligations that the States need to assume with respect to each one of them. To mention just one example of how problematic such a broad list is: a scholarship for graduate studies could not be limited to those with university degrees, because article 1 includes educational level as one of the prohibited factors of discrimination, and article 5, subparagraph 12 forbids denial of access to fellowships based on one of the factors provided for by subparagraph 1 of article 1 of the convention, which includes level of education. 

C.
REGARDING DEFINITIONS

The definition of racism in the Draft Convention changes the general understanding that racism is an ideology and racial discrimination is a concrete practice. For example, article 1.4 begins the definition of racism as “any distinction, exclusion, restriction, or preference pertaining to the equal recognition,” the same words used to define discrimination. The alternative proposals of the delegations of Argentina, Brazil, and Mexico, in this respect, seem to be closer to current understanding arrived at by international consensus.


Regarding intolerance, the original proposal and alternatives submitted by several delegations use terms such as rejection, disavowal, aversion, and disrespect. We believe that if a decision is made to keep the definition of intolerance, a greater conceptual effort is needed to provide it with specific content and not transform it into an all-encompassing concept entailing the prohibition by this convention of many legitimate behaviors in democratic societies. This is particularly relevant if we bear in mind that the convention purports to include at least 25 prohibited categories of discrimination. For example, among the prohibited factors included in article 1.1 we find “political opinions.” What this means is that if I publicly express my rejection or disavowal of or aversion towards people promoting liberal, conservative, socialist, social-Christian, Bolivarian, or communist ideas, or any other political opinion different from my own, I would be engaging in acts of prohibited intolerance and not simply in political dissent within a democratic society.


In our view, it is best that the convention contain the smallest number possible of definitions, and only include those essential to understand the scope and object of the convention, perhaps what is to be understood as discrimination. This, on the one hand, would greatly facilitate the process of negotiating the convention and, on the other, its future implementation, leaving to local legal and political operators in the first place, and then to the Commission and lastly to the Court, the definition of each one of these concepts.  We therefore propose that any definition of racism and of intolerance be deleted.

D.
ON THE COLLECTIVE DIMENSIONS OF DISCRIMINATION AND THE RECOGNITION OF COLLECTIVE RIGHTS

Since some delegations have proposed eliminating references in article 3 to individual and collective levels, as well as deleting article 4 of the Draft Convention entirely, it is important to pause and examine some theoretical and factual considerations that stress the importance of understanding the individual and collective dimensions of discrimination in order to arrive at a proper understanding of how to effectively fighting discrimination and provide for a guarantee of the principle of equality. This aspect is one of the main advances of the future convention.


First it should be considered that groups such as Indigenous peoples or, in certain cases, Afro-descendants, exercise and enjoy many of their rights collectively. Therefore, denial of this collective exercise or the lack of protection or effective guarantee of these collective rights is one of the clearest expressions of discriminatory practices in our region. That is why an express reference to the individual and collective levels is of particular importance.

Second, understanding the collective dimension of discrimination is of crucial importance. Many of the manifestations or results of discriminatory behavior are not against an individual person but against a specific social group, or against a particular person not because of his or her specific individuality but precisely because of his or her membership in a certain group. for example, one can observe the data and statistics in many countries of the region indicating that levels of poverty and extreme poverty, mortality rates, rates of school desertion, of illiteracy, and unemployment or underemployment are greater among the Indigenous and Afro-descendants that in the rest of the population. Conversely, levels of schooling, of life expectancy, of access to potable water, of salaried income, and of political representation are lower for Indigenous and Afro-descendants. These data demonstrate that it is the group as a whole, in its collective aspect that is being discriminated against. This is more than and different from the sum of the individual discrimination suffered by each person who is a member of these groups. The same can be said of the dimensions of de iure discrimination that excludes entire social groups and not individuals.  For example, until as recently as 15 years ago, the Constitution of my native country, Argentina, excluded all those of us who were not Roman Catholics from the possibility of being president of the Republic. In other words, I was not personally excluded for being Jewish, but the entire collectivity that had a religion different from that established by the Constitution was. Thus, solving my personal situation would not have eliminated collective discrimination.


It should not be forgotten, either, that inter-American jurisprudence has already made some timid progress towards the acknowledgement of collectivities as holders of rights. The same can be said of article 27 of the International Covenant on Civil and Political Rights, or of Convention 169 of the ILO.


With respect to article 4, we consider that it is of capital importance to the structure of the Draft Convention. This article makes a contribution to the objectives by making groups traditionally discriminated against visible, and by creating specific obligations regarding these groups.  It cannot be forgotten that the documents stemming from Santiago and Durban precisely identified Indigenous and Afro-descendant peoples as two of the groups that historically have been and to this day continue to be victims of racial discrimination.


Theoretically there are two essential elements when considering the importance of keeping this article.  On the one hand, as we said in our comments on article 3, the first aspect of this article is the recognition of collective rights as a necessary condition so as not to discriminate against the groups for whom this article provides protection. Unlike the American Declaration on the Rights of Indigenous Peoples, this draft does not go into details regarding each and every one of the collective rights of Indigenous peoples; it establishes that if these collective rights are not recognized (independently of which ones they are), there is discrimination against Indigenous peoples. In this way, it does not constitute a reiteration of what is being discussed in the process of adoption of the American Declaration. In other words, the Draft Convention states that the only way not to discriminate against Indigenous peoples is through the protection of collective rights and not simply the individual rights of persons who belong to Indigenous peoples.


The proposed text, in addition, states the need to recognize specific rights as the way to guarantee equal treatment for Indigenous peoples, that is, that besides acknowledgement of collective rights per se, certain special rights should be recognized and guaranteed, so that Indigenous peoples can equally enjoy all human rights.  For example, it is not enough to recognize and protect access to ordinary courts of the States to satisfy the right to a fair trial guaranteed by article 8 of the American Convention: it is required that Indigenous peoples’ traditional forms of administering justice be recognized.


The text requires something important to be explained: the distinction included between Indigenous and Afro-descendant peoples by using the phrase “when pertinent.” As it is known in the Americas, Afro-descendants share a common history associated with colonialism, slavery, and structural racism whose sequels continue to this day. In addition, persons of African descent do not constitute a homogenous group throughout the hemisphere.  Thus, while in several countries Afro-descendants is mainly urban, in other countries important sectors of this population is rural. While in some countries the population of African descent has its own language, for example, the Garifuna or the Raizal, in other countries, they speak the language of the majority. While important sectors of Afro-descendants have lived on traditional lands and have developed particular ways of administering justice and using natural resources, other sectors of African origin do not display these characteristics. It was these particularities and diverse features that led to the inclusion of the phrase “when pertinent” as a way of encompassing the differences and not with the purpose, object, or end of guaranteeing less rights than to the Indigenous peoples.  Thus, some of the rights explicitly mentioned, such as their right to collective action, to their social, political, and economic organization are applicable to all persons of African descent. Other rights, however, such as their right to “their legal systems,” or to “use their languages” make sense only for those Afro-descendants who have their own legal systems or languages, i.e., when they are “pertinent.”

E.
REGARDING BEHAVIORS, PRACTICES, AND MEASURES CONSIDERED TO BE DISCRIMINATORY

Article 5 of the draft is of cardinal importance because it includes the list of practices, measures, and behavior considered to be discriminatory. The first question that this article raises is the reason for its inclusion as well as the advantages and disadvantages of having this listing. Assuming that it is merely a list of examples and therefore that each of the practices, measures, and behaviors included have been selected for a reason, it is important to analyze what these reasons are. It could be that the behaviors selected are those discriminatory practices that due to their seriousness or importance should be made a priority or, alternatively, that there are certain particularly pernicious practices that remain invisible and the objective is precisely to make them visible. Considered in this way, there is the risk that this catalog, still merely comprised of examples, does not include other practices equally or more serious and important. Reading the included behaviors as a whole, it is difficult to find the rationale for their selection vis-à-vis other discriminatory practices. In this respect, the list seems to be incomplete when compared to behaviors expressly prohibited by other relevant conventions on the topic, such as the International Convention on the Elimination of All Forms of Racial Discrimination and the Convention on the Elimination of All Forms of Discrimination against Women. The same could be said if it is compared with the Santiago and Durban documents, which identify current manifestations of racial discrimination.


Regarding specifically prohibited practices, the draft places considerable emphasis on the publication and dissemination of discriminatory ideas. In this respect, it is necessary to analyze the degree of compatibility of these provisions with international standards of freedom of expression and the requirement that they be linked to inciting discrimination or violence. Just for the sake of providing an example, if a university creates a racial discrimination observatory to monitor publications with racist content among the main newspapers of America and publishes these manifestations, would there here be an instance of a discriminatory and therefore prohibited practice? The same could be noted regarding the subparagraph on “preparing and introducing teaching materials, methods, or tools that portray stereotypes or preconceptions based on any of the criteria set forth in this Convention.” If in a university class there were a lecture on discriminatory discourse or stereotypical images in the books of all the winners of the Nobel Prize in Literature of the Americas, and hence all the discriminatory or prejudiced manifestations that could be contained in those books were reproduced, would this pedagogical activity be prohibited?

F.
REGARDING STATE RESPONSES TO DISCRIMINATION

Article 6 provides that the States undertake to prevent, eliminate, and punish racism, discrimination or intolerance. This article has the virtue of not restricting its scope to criminal measures. Measures of prevention, elimination, punishment, and eradication do not have to be of a criminal character. To the contrary, measures prohibiting discrimination, for example, in public employment, could have labor-related sanctions, such as dismissal of the person who discriminates, or administrative sanctions, such as cancellation of a concession for the use of public space, or civil sanctions, such as the payment of a fine or indemnity.  Frequently these sanctions are more effective, expeditious, and more easily applicable, than criminal sanctions.


Article 7 provides for two parallel but not symmetrical situations. One the one hand, there is the adoption of special measures and preferential or affirmative action measures to promote equitable conditions for equal opportunity. In this case, there is the promotion of measures and temporary policies to accelerate processes to achieve full equality, such as quotas for women in electoral contests. In order to improve legislative technique and avoid unnecessary reiterations, the Secretariat has proposed a simplified version that refers to the definitions and parameters included in article 1.  In this respect, the proposals seem to be reasonable.


However, in the original article, there is also mention of differential or special measures necessary to guarantee equality. These differential measures and policies deal precisely with the discriminatory case of equal treatment of persons or groups that find themselves in different situations. This second case deals with differential measures that could be permanent or temporary, such as consideration of the nomadic character of the Roma or gypsy people.


Regarding article 8, which refers to the formulation and implementation of policies whose purpose is to provide equitable treatment and generate equal opportunity for all persons, it should be inquired as to the reason for any preference and for the emphasis on educational and dissemination policies. For example, one of the articles that constitutes a source of the draft, i.e., article III of the Inter-American Convention on the Elimination of All forms of Discrimination against Persons with Disabilities mentions “legislative, social, educational, labor-related, or any other measures.” In this way, the idea is suggested of a broader program that does not only place emphasis on one aspect, such as education or dissemination.


The different alternative proposals to article 9 have the virtue of specifying measures, especially legislative ones, to which the States must conform.  In this respect it is important to keep the article.  Regarding the different proposals, we believe that it is important to consider that several of them specifically mention certain areas of special concern. This specific mention of areas or aspects, as we have said in our analysis of other articles, brings greater visibility to the areas and also brings the risk of rendering others, of equal importance, invisible.


Article 10 appears to have two basic objectives: on the one hand, ensure that legal and political systems – although Mexico proposed to expand this to include distributive, economic, and socio-political systems – reflect diversity within populations. On the other hand, this diversity should serve to address the particular and legitimate needs of each one of the sectors of population. Regardless of which is the version finally adopted, it is important not to lose sight of these two basic objectives. In this respect, it would seem that the proposal by Costa Rica does not satisfy the first objective, and the one by Canada does not consider the second one.


Article 3 serves three main purposes: to establish the right to effective judicial remedy, the right to fair compensation, and the reversal of the burden of proof.  Regarding the first aspect, the different proposals seem to agree on the characteristics of the remedy:  it should be prompt, simple, and effective. We believe that it would also be important, besides the civil and criminal venues, to add the labor and administrative ones, since they are specialized areas and in a considerable number of countries there are courts specialized in these areas that have direct effects on the topic of discrimination in the labor market and in public administration. Regarding the second aspect, compensation, we believe that, all instances of compensation, according to inter-American criteria, should be made explicit.


Finally, regarding the proposal to reverse the burden of proof, we consider that Canada’s proposal is the only one compatible with the presumption of innocence in the criminal venue. Only in non-criminal venues, i.e., in civil, labor, or administrative proceedings, is this reversal of the burden of proof allowable.


Article 12 seems to have the purpose of addressing the topic of multiple discriminations, that is, when two or more discriminatory factors are present.  The original article implicitly refers to multiple discriminations as an aggravating factor in criminal proceedings. This offers a very narrow view of how to address the topic of multiple discriminations, mainly responding to it from the criminal point of view. In any event, if it were only an aggravating factor in judicial proceedings, it should also be included in civil, labor, and administrative venues, in the same way as it was proposed above regarding legal remedies. The article should particularly focus on the definition of public policies, where the presence of more than one prohibited criterion of discrimination may have an aggravated or differentiated effect, and hence it is necessary to bear in mind these circumstances when drafting, implementing, and evaluating these public policies.  The problems faced by persons who belong to two or more groups traditionally discriminated against should be analyzed, as well as which are the best public policies to address them.  In other words, not a case-by-case but a systematic and structural response should be provided for the problem of multiple discriminations. Thus, in the labor market, for example, what are the aggravated problems suffered by a person with disabilities and who is of African descent, and what policy should be implemented that addresses not only the disability or racial identity of the person, but both considered together? Or, what are the barriers that Indigenous women face in their attempt to obtain judicial protection of their rights?


Article 13 addresses two related topics: first, the conduction of research, and, second, the compilation and dissemination of disaggregated statistical data. In this respect, it is important to establish that the objective of studies on the nature, causes, and manifestations of discrimination is not to satisfy academic curiosity, but to serve as a basis for the design, drafting, implementation, and evaluation of public policy.  In other words, what is fundamental is that studies be undertaken so that the States can adopt public policies in a more informed manner. With regard to the disaggregated statistics, in addition to serving the same public policy purpose, an express mandate must be included for the States to disseminate the data among groups and persons traditionally discriminated against.

G.
REGARDING NATIONAL INSTITUTIONS

For reasons we shall explain below, we do not believe that it is convenient to create a new committee in the OAS. In this respect, article 14 should only refer to the need of establishing or designating a national institution to carry out the tasks required by the convention.


Experience has demonstrated that national human rights institutions (ombudsmen, national commissions, etc.) do not give proper or focused attention to matters related to discrimination.  In fact, the trend in the last few years seems to demonstrate a preference for the creation of special institutions, such as the INADI in Argentina or CONAPRED in Mexico or SEPPIR in Brazil.  In this respect we believe that the acknowledgement of the need of having a national institution exclusively dedicated to the topic of discrimination would constitute an importance advance.

The draft, however, offers few guidelines on what this institution should look like. We consider that it should be an independent institution for the promotion and monitoring of the application of the convention, established in accordance with the Principles Relating to the Status of National Institutions for the Promotion and Protection of Human Rights (the “Paris Principles” approved by the General Assembly in 1993).
/ These minimum norms provide orientation on the establishment of these institutions, their jurisdiction, responsibilities, and composition, including guarantees of pluralism and independence, their methods of operation and quasi-judicial activities. Several United Nations committees have called for the creation of these institutions and their consolidation in those countries where they already exist, as an important means to facilitate the effective national application of the respectively appropriate conventions.
/
H.
REGARDING THE CREATION OF A NEW INTER-AMERICAN COMMITTEE FOR THE PREVENTION, ELIMINATION, AND PUNISHMENT OF RACISM AND ALL FORMS OF DISCRIMINATION AND INTOLERANCE


We are not convinced that it would truly be convenient to create a new committee in the OAS. Given the scarcity of resources the Organization faces, it is necessary to avoid the growth of organs to follow up on treaties, especially when it could entail a duplication of existing efforts, particularly by the Commission and the Court.  Secondly, because the draft does not provide for the independence of its members, but precisely for state representation. It does not establish the qualifications of its experts, their minimum requirements in terms of experience, among other indispensable factors to guarantee their suitability and independence. It does not refer, either, to the mechanisms for the selection of said experts or for the possibility that civil society may submit comments regarding the candidates. Furthermore, the duration of the mandate of each one of these experts is not clear, which could affect the proposal of candidates. Thirdly, because there are no provisions for norms to ensure civil society participation in this mechanism.  The mechanism does not provide for the right of civil society organizations to participate in the dialogue, nor for an opportunity for them to submit their own reports to the committee. Finally, the task of analyzing periodic reports, the point that generated the greatest resistance among the States, who considered that they would be similar to those submitted to the CERD, is given exclusively to the committee. The draft does not provide for any particular feature of the periodic reports that would distinguish them from those that must be submitted to the CERD; to make matters worse, the CERD is comprised of independent experts, and the OAS committee members would be state representatives. The follow-up mechanisms for the committee’s recommendations, essential to be able to guarantee the effectiveness of its work, are not identified, either.


The Draft Convention, in its subparagraph (i) of article 16, adequately provides for the right to petition the IACHR on violations of this convention by a State Party. It is of fundamental importance for this convention to provide individuals and groups with access to an international remedy in cases of violations of rights provided for by it. Given our understanding of these rights as having individual and collective dimensions, we believe that the new convention should provide for the possibility of lodging collective complaints, in a fashion similar to existing mechanisms in Europe.


The new convention should supplement the powers granted to the IACHR by article 41 of the American Convention on Human Rights to make recommendations to the States, prepare studies and reports, request reports from the States, to hear inquiries made by the states, to advise the Member States as requested, and to report on the human rights situation of the Member States in its annual report.  For example, the draft provides for the right of States-Party to make inquiries of the Commission and to request the Commission’s advisory assistance and technical cooperation to ensure effective application of any provision of this Convention. Perhaps it would be necessary to clarify the text of subparagraph ii) of article 16 of the draft, for it to be understood in the sense of limiting the powers of the IACHR to make general recommendations and to prepare studies and reports when it considers it appropriate, in the exercise of its main function of promoting the observance and defense of human rights, and not only at the request of a party.


In order not to add further pressure on the budget of the IACHR, which is minimal anyway, we believe that the new convention should specify that in the general budget of the Organization there should always be a certain amount assigned to the IACHR to comply with the tasks assigned by this new convention.

In similar fashion to article 17 of the Inter-American Convention against Torture, or article 19, subparagraph 7 of the Protocol of San Salvador, and in order to bring greater visibility to the situation, the new convention should establish that the Inter-American Commission, in its annual report, will analyze the prevalent situation in the Member States of the Organization of American States regarding prevention and elimination of discrimination.


With respect to the powers of the Court, the draft’s article 16, subparagraph iii) provides for the possibility that States declare that they recognize the jurisdiction of the Inter-American Court of Human Rights as binding, as a matter of law, and without any special agreement, over all cases related to the interpretation or application of this convention. It goes on to say that, in such case, all the relevant procedural rules contained in the American Convention on Human Rights as well as the Statutes and Rules of Procedure of the Court shall be applicable. In our view this subparagraph should be interpreted to mean that even those States that have not recognized the competence of the Court pursuant to article 42 of the American Convention, could declare their recognition of the Court’s competence to hear complaints regarding compliance with this convention and not that those States-Parties who have already accepted the Court’s jurisdiction are required to issue a new declaration, nor should it not be understood to mean that its competence for the purposes of applying this new convention is not automatic.  In this respect it is important to clarify the text to avoid complications in its interpretation.


The Inter-American Court’s authority to issue advisory opinions allows it to analyze the meaning and purpose of international human rights norms. Although the Court’s advisory opinions are not binding as its judgments and decisions in contentious cases are, they have, on the other hand, undeniable legal effects in that they support states in their compliance with their international commitments in matters of human rights, without subjecting them to the formalities and system of sanctions that are part of contentious proceedings. This is why we consider it important to keep this authority for the Court. In this respect, and similarly to the provisions of article 11 of the Convention of Belém do Pará, the new instrument should provide for the possibility that OAS Member States and the competent organs of the Organizations may request advisory opinions of the Inter-American Court.

2.
SOME ADDITIONAL PROPOSALS

Since the foregoing comments followed the format of the Draft Convention, we will now allow ourselves to briefly point out some other aspects which have been omitted from consideration in the draft currently being discussed.


The new convention should require that the States-Parties establish national plans of action to fight racism, racial discrimination, xenophobia and related forms of intolerance. The adoption of national programs allows for the establishment of the foundations of a national policy on fighting discrimination.  Paragraph 71 of the Program of Action of the World Conference on Human Rights, held in Vienna, Austria, in 1993, recommends that each State consider the desirability of drawing up a national action plan identifying steps whereby that State would improve the promotion and protection of human rights. This idea was taken up by the Program of Action of the World Conference against Racism held in Durban, where the need for and importance of adopting these plans was frequently reiterated.
/

The participation of sectors traditionally discriminated against is important to ensure that policies adopted are sensitive to their needs. Hence the new convention should provide that national policies and programs will be drafted and carried out duly bearing in mind the legitimate interests of persons who suffer discrimination. Especially, pursuant to article V.1 of the Convention on the Elimination of Discrimination against Persons with Disabilities, it should require that States-Parties promote the participation of representatives of organizations of persons belonging to groups traditionally discriminated against, as well as non-governmental organizations working in this area, for the development, execution, and evaluation of measures and policies to implement the new Convention. 


The Convention should make progress in the analysis of what should be the role of the mass media in the fight against discrimination and in the promotion of egalitarian values. The Convention of Belém do Pará, for example, in its article 8, subparagraph (g) calls on the States to encourage the communications media to develop appropriate media guidelines in order to contribute to the eradication of violence against women in all its forms, and to enhance respect for the dignity of women. Discussion of the text in this new convention related to these matters should bear in mind the section on “Information, communication and the media, including new technologies” of the Durban Program of Action (paras. 140-147).

The education of public officials in this area is of crucial importance, since there are several practices directly affected by discriminatory behavior on the part of public servants. In this respect, the examples should be followed of article 7 of the Convention against Torture, article 8 subparagraph (c) of the Convention of Belém do Pará, and article III, subparagraph 1 section d of the Convention against Forced Disappearances, establishing that the States-Parties shall take measures to ensure, in the training and  education of personnel involved in the administration of justice, police and other law enforcement officers as well as other personnel responsible for implementing policies for the prevention, punishment and eradication of discrimination, that these officials are capable of carrying out these duties. These provisions should be supplemented by requiring that these education and training processes be constant and sustained, as well as institutionalized, to guarantee continuity to this effort.
/

One of the most harmful dimensions of discrimination is the diffusion of stereotyped patterns of the groups traditionally marginalized, which legitimize and perpetuate discrimination. Therefore, it would be of great importance for the new convention to establish clear mandates to the states to fight these prejudices.  Several conventions can serve as examples in this area.  Thus, the Convention of Belém do Pará, article 6, subparagraph (b) establishes the right of women to be valued and educated free of stereotyped patterns of behavior and social and cultural practices based on concepts of inferiority or subordination, and in article 8, subparagraph (b) requires States to modify social and cultural patterns of conduct of men and women, including the development of formal and informal educational programs appropriate to every level of the educational process, to counteract prejudices, customs and all other practices which are based on the idea of the inferiority or superiority of either of the sexes or on the stereotyped roles for men and women which legitimize or exacerbate violence against women. Article 2, subparagraph (c) of the Inter-American Convention on the Elimination of Discrimination of Persons with Disabilities requires States to adopt measures to increase public awareness through educational campaigns aimed at eliminating prejudices, stereotypes, and other attitudes that jeopardize the right of persons to live as equals, thus promoting respect for and coexistence with persons with disabilities.
/
3.
CONCLUSION
In concluding my remarks, I would like to again recognize that this convention may constitute a fundamental advance towards the elimination of racial discrimination in the Americas. I hope that this presentation has contributed to collective reflection within the OAS on racism and racial discrimination, and the most effective ways to fight them using an inter-American instrument. Thank you very much.
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�.	Principles Relating to the Status of National Institutions for the Promotion and Protection of Human Rights (the “Paris Principles”), resolution 48/134 of the General Assembly of December 20, 1993, Annex.





�.	Committee on Economic, Social and Cultural Rights, General Comment No. 10: The role of national human rights institutions in the protection of economic, social and cultural rights; Committee on the Elimination of Racial Discrimination, General Recommendation XVII on the establishment of national institutions to facilitate implementation of the Convention Committee on the Rights of the Child, General comment No. 2 (2002) on the role of independent national human rights institutions in the promotion and protection of the rights of the child.


�.	See Program of Action, inter alia, paras. 31, 51, 66, and 167


�.	See Durban Program of Action, paras. 133-139. 





�.	At the global level, article 7 of the Convention against Racial Discrimination provides that “States Parties undertake to adopt immediate and effective measures, particularly in the fields of teaching, education, culture and information, with a view to combating prejudices which lead to racial discrimination and to promoting understanding, tolerance and friendship among nations and racial or ethnical groups, as well as to propagating the purposes and principles of the Charter of the United Nations, the Universal Declaration of Human Rights, the United Nations Declaration on the Elimination of All Forms of Racial Discrimination, and this Convention.









