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I. BACKGROUND:

At the Committee’s meeting held on March 15, 2012, the delegations asked the Chair to take the steps necessary to obtain:  (1) a legal opinion on the pros and cons of establishing a political organ for migration issues in the form of a commission, committee, or sub-commission, and (2) financial information on the resources that currently exist for programs and/or projects dealing with migration issues in the Organization.

The legal opinion regarding the pros and cons was made by the Chair to the Organization’s Department of Legal Services which, “in its areas of competence, advises the General Assembly, the Permanent Council, the General Secretariat, and the other organs, agencies, and entities of the Organization on matters including the statutes and regulations that govern their operations.”

The Department of Planning and Evaluation of the Secretariat for Administration and Finance was asked to furnish the financial information. That information was placed before the delegations in the document “Financial Information on Existing Funds for Programs and/or Projects Addressing Migration Issues in the Organization,” CE/AM/INF-103/12.
II. PROS AND CONS OF STRUCTURING A POLITICAL ORGAN FOR MIGRATION ISSUES IN THE FORM OF A COMMISSION, COMMITTEE, OR SUB-COMMISSION

A. REGARDING THE PROPOSAL TO CREATE A SUB-COMMISSION 

The term “Sub-commission” connotes the need to report to a Commission. If there is any advantage in the Sub-commission format, it is that sub-commissions normally operate with greater flexibility, although that more flexible format often requires that the work of the Sub-commission be approved by a Commission or Committee with wider member-state participation and the vote of at least a majority of the member states.


A sub-commission will therefore most likely not satisfy those delegations who have expressed the need for greater efficiency and economy in the operation of the political bodies.

B. REGARDING THE PROPOSAL TO CREATE AN INTER-AMERICAN COMMITTEE 

As for the proposal of transforming the CEAM into an inter-American committee, the requirements are set out in Articles 17 to 20 of the Statute of the Inter-American Council for Integral Development (CIDI). One key requirement, however, is that CIDI will first have to establish migration as one of the priority areas in its Strategic Plan. As an inter-American committee, it would report directly to CIDI. 

CIDI also has the authority, under Article 21 of its Statute and Article 77 of the Charter, to create “other subsidiary bodies,” which include Committees, Commissions, Special Committees, and the like. All are subject to such rules and functions as CIDI may so decide.” So whether those bodies are called “Commissions” or “Committees” has no legal significance. Historically, the creation of those organs, as well as new inter-American committees, has been preceded by a General Assembly resolution asking CIDI to create the organ, pursuant to Article 77 of the Charter. There is language in Articles 17 and 21 of the CIDI Statute, however, that strongly suggests that the General Assembly has delegated its approval authority under Article 77 of the Charter to CIDI, thereby obviating the need for GA approval.

Articles 15 and 16 of the Permanent Council’s Statute authorize the Permanent Council to create only Committees, Subcommittees, and working groups. Thus, it would be inappropriate for the Permanent Council to create a body called a Commission. In that respect, the Permanent Council has less flexibility than CIDI, at least with when it comes to baptizing its organs. 

C. REGARDING THE PROPOSAL TO CREATE A PERMANENT COMMITTEE 

If the new CEAM is established as a permanent committee of the Permanent Council, it will require a quorum of one third of the member states to meet and a majority of the member states to take decisions. That is because under Article 23 of the Permanent Council’s rules, all the member states are members of the Permanent Council’s committees (this is the same article as is currently used in CEAM to determine the regulatory quorum). 

In this case it would be necessary to amend the Rules of Procedure of the Permanent Council, Article 14 of which states that “the following are permanent committees of the Permanent Council, without prejudice to any others that may be established as such:” and then goes on to list the permanent committees that currently exist.


With respect to the possibility of establishing the new CEAM as a permanent committee of CIDI, as described in section II.B, CIDI has the authority, under Article 21 of its Statute and Article 77 of the Charter, to create “other subsidiary bodies,” which include committees, commissions, special committees, and the like.

D. REGARDING THE PROPOSAL TO CREATE A SPECIAL COMMITTEE, LIKE CICAD OR CITEL

Actually, those organs are not “Special Committees”. Rather, they are among the several “other entities” baptized as “inter-American commissions” created by the General Assembly pursuant to the last paragraph of Article 53 and Article 54.a of the Charter. 

Those entities not only include CITEL and CICAD; they also include, for example, the Administrative Tribunal, the Board of External Auditors, the Committee to Coordinate Cooperation Programs of the Inter-American System, the Defense Board, and CICTE. 

The General Assembly has the authority to determine the name, structure, and membership of the entities it creates pursuant to Articles 53 and 54.a of the Charter, consistent with the principles of rotation and equitable geographic representation. So if the member states decide to transform CEAM into another “entity,” they have a wide variety of models to choose from. 


The advantage of the “entity” over commissions and committees of CIDI and Committees of the Permanent Council is that there is a possibility of drafting the statutes so as to exclude a need for intermediate Council approval of their decisions prior to taking them to the General Assembly for higher level political or required legal approval. 

The disadvantage is that the entities established in the form of committees or commissions made up of all the member states normally have an exclusively dedicated secretariat, which can imply greater costs for the Regular Fund. And also, if the entity does not include all member states as members, the force of its decisions and recommendations will be diminished, unless or until approved by an organ with all the member states as members.

E. REGARDING THE PROPOSAL TO CONTINUE AS A SPECIAL COMMITTEE OF THE PERMANENT COUNCIL

Article 12 of the Rules of Procedure of the Permanent Council provides that: “The Permanent Council may establish such permanent and special committees and such working groups as it deems necessary. Special committees and working groups shall be temporary and shall execute temporary mandates that have not been assigned to other bodies.”

Article 27 of these Rules also stipulates that “the mandates of the special committees, their subcommittees and working groups, and the working groups of the Permanent Council shall expire when they have completed their work or when the Permanent Council so decides.”
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