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Summary of the meeting held on May 5, 2009

The order of business, document CE/AM-89/09, was adopted without amendment.
1. Presentation by Dr. Jaime Aparicio, Chairman of the Inter-American Juridical Committee, on Resolution CJI/RES. 150 “Opinion of the Inter-American Juridical Committee on the Directive on Return adopted by the Parliament of the European Union” (CP/doc.4336/08)
Before giving the floor to Dr. Jaime Aparicio, Chairman of the Inter-American Juridical Committee, the Chair reminded the delegations that Inter-American Juridical Committee resolution CJI/RES. 150, forwarded to the Special Committee on Migration Issues (CEAM) by the Permanent Council at the meeting of September 10, 2008, had been distributed as document CP/doc. 4336/08. The matter had been considered by the CEAM at its meeting of September 16, 2008, where it had been suggested that the delegations delve further into the matter, and it had been decided that CEAM would continue its consideration thereof at a later date.
The Chair also reminded the delegations that the Permanent Council, at its special meeting of June 26, 2008, had adopted resolution CP/RES. 938 (1654/08), “OAS Action on the European Union’s Returns Directive on Migration Issues.”  The Chair referred to the resolution adopted by the Permanent Council, which expressed the Council’s concern about legislation and measures adopted by some states that might restrict the human rights and fundamental freedoms of migrants; and reaffirmed that, when exercising their sovereign right to enact and implement migratory and border-security measures, states had the duty to comply with their obligations under international law, including human rights law, in order to ensure full respect for the human rights of migrants. The Chair emphasized that resolution CP/RES. 938 (1654/08) instructed the OAS Secretary General to accompany a high-level mission of OAS member states to the European Union to learn first-hand and to discuss the implications of the Return Directive and to seek practical solutions through dialogue to the concerns raised by some member states regarding said Directive.
On behalf of the Inter-American Juridical Committee, Dr. Jaime Aparicio expressed appreciation for the invitation and explained to the CEAM that this matter required urgent action by both the OAS member states and the General Secretariat. Dr. Aparicio also explained that the CJI had addressed the matter through the exercise of a CJI prerogative known as the right of initiative, and indicated that when subjects of an international juridical nature arose that affected the citizens of the region, the Committee could include on its agenda on its own initiative a matter such as the Directive on Return. Resolution CJI/RES. 150 had been adopted unanimously in August 2008.

Dr. Aparicio briefly explained the content of the Directive on Return, indicating that it was a European Union initiative on illegal immigration that constituted a first step toward a common policy on immigration within the European Union. He noted that the Directive had been presented by the European Commission in 2005, and adopted three years later. The Directive on Return consisted of a series of standards for incorporation by the Member States of the European Union in their domestic legislation, although each national government could decide how it would apply the Directive, setting limits on the intervals allowed under the Directive.
Dr. Aparicio emphasized that the Directive contravened international human rights instruments signed by both Member States of the European Union and OAS member states. He also emphasized the following content of the Directive:
1. It sought to promote the concept of the voluntary return of undocumented immigrants, whereby an undocumented person received an order to return and had to leave the country;
2. Detention order, in the event the individual did not leave the country after receiving a return order. Such detention could last up to 18 months. This measure enabled States to detain immigrants who were awaiting expulsion, which could take place in detention facilities, including prisons. Dr. Aparicio commented that, in the view of the Inter-American Juridical Committee, application this measure would constitute a violation of human rights, since it considered migration status a crime.
3. A provision banning entry for five years by migrants who had been expelled.
4. A provision on unaccompanied minors, which Dr. Aparicio indicated was a matter of much concern.
Dr. Aparicio indicated that the Opinion of the CJI had been developed based on an analysis of all international human rights instruments. He also indicated that the Advisory Opinion of the Inter-American Court of Human Rights on the juridical condition and rights of undocumented migrants was also one of the elements considered by the CJI, and noted that the jurisprudence of the Court for the region had established a general obligation to respect and guarantee human rights, which was binding on the states regardless of any circumstance or consideration, including migration status. He further indicated that said Advisory Opinion indicated that the right to due process of law should be recognized within the framework of the minimum guarantees to be afforded all migrants, regardless of their migration status.
In addition, Dr. Aparicio discussed the content on the Convention relating to the Status of Refugees, which took account of the principle of non-return, whereby no Contracting State could expel or return a refugee to his country where there was clear indication of risk of persecution or to the life of the citizen. 

Dr. Aparicio further indicated that the CJI had reviewed all aspects of the Directive on Return that were related to the Inter-American Convention on Human Rights and the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, and that, based on all documents and instruments and on the analysis of the CJI, in the Opinion of the Inter-American Juridical Committee on the Directive on Return adopted by the Parliament of the European Union, the CJI manifested serious concern regarding the application of the Directive and, especially, the risk as to how it might be interpreted, since although it left room for States to adopt more conciliatory measures, it also left room for measures to be taken that constituted clear abuses of the human rights of migrants. 


Based on the foregoing, Dr. Aparicio noted that in resolution CJI/RES 150, the Inter-American Juridical Committee had manifested its concern over the application and interpretation of the content of the Directive on Return adopted by the European Parliament, in that it was inconsistent with the international instruments on the human rights of migrants for the following reasons:
1.
It did not provide adequate safeguards of due legal process for immigrants liable to expulsion; 

2. It entailed mechanisms for internment that were inconsistent with the principles of international law and provisions of internal legal systems of the States;

3. It afforded inadequate protection to immigrants in vulnerable conditions, especially children and adolescents, or in situations where family unity and stability was affected.
The Opinion of the Inter-American Juridical Committee reiterated that no State should consider an individual’s migration status a crime in itself or, for the mere fact of lack of documents, impose measures of a penal nature or equivalent effect (equivalent effect includes internment in prisons under the same conditions as common criminals), and also indicated a need for consistency with international jurisprudence and the international human rights conventions and international labor conventions in force. 

The CJI had requested and recommended the holding, through the OAS member states and the General Secretariat, of a meeting with the Member States of the European Union with a view to making certain amendments to the Directive to bring it into line with the international human rights standards. In conclusion, Dr. Aparicio emphasized the sovereign decision-making right of all states, and noted that the right was not being questioned of the European States to enact laws or regulations on immigration; rather they were requested to bring such measures into line with the basic principles of human rights and dignity, and to ensure that the concept of regulation of immigration did not become a means of assault on human dignity.

After thanking Dr. Jaime Aparicio for his presentation and participation, the member states began a debate and an exchange of comments on the subject discussed by the Chair of the Inter-American Juridical Committee. The states decided to express recognition of and respect for the sovereignty of the States of the European Union in amending their national and internal legislation, and establishing national policies in all areas, especially the migration area. Moreover, the delegations also agreed to express their concern regarding the treatment accorded migrants in the Directive on Return adopted by the European Parliament, as well as aspects of the Directive that could be interpreted as incompatible with international human rights instruments. 


The member states present emphasized the need for respect for the human rights of migrants; and to take a comprehensive approach to the subject of migration, based on principles of tolerance, solidarity, and justice, among others. Some delegations also expressed concern over the criminalization of migration status or condition, and the dehumanization of laws. 

Some delegations emphasized in particular the provisions of the Directive on unaccompanied minors and on asylum. Some delegations also emphasized the concept of voluntary return and the need for States to provide assistance for the reintegration of migrants returning to their country of origin. 

Delegations also emphasized the economic, social, and cultural contributions, among others, made by migrants to their receiving countries, which had to be recognized and taken into account in any discussion of migration. The delegations present agreed on the need and wish to establish an open multilateral dialogue with the European Union to analyze and, to the extent possible, revise the content of the Directive on Return with a view to ensuring full respect for the human rights of migrants. 


The Permanent Observer Missions of the European Union and of France were present at the meeting and requested the floor, which was granted by the Chair under Article 40 of the Rules of Procedure of the Permanent Council. The Permanent Observer Mission of the European Union was represented by Despina Manos, and by Frank Schmiedel, attorney and migration issues expert. Dr. Schmiedel indicated that he would forward all comments and observations made by both Dr. Aparicio and the member states on the matter discussed.  He also indicated that they were willing to engage in dialogue regarding the Directive; however, he reminded the delegations that it was now law and that the Member States had up to two years to incorporate it in their national legislation. 


Dr. Schmiedel also indicated that the Directive had to be viewed in a general context and that all aspects of migration – human rights, obligations under international law, and economic and social aspects – had been included. The representative of the European Union also indicated that the Directive complied with all provisions of international law and guaranteed minimum standards of protection of human rights, which were adapted by each Member State of the European Union and might, in the specific case of each State, exceed said minimum standards of protection. 
Dr. Schmiedel further indicated that the interpretation was invalid that the European Union was criminalizing immigrants through its provision on detention facilities, and clarified that the Directive did distinguish between criminals and illegal immigrants in such facilities. On the subject of the 18-month maximum detention, the representative indicated that it was not in the interest of Member States of the European Union to detain migrants, and that this was a maximum period. The delegate explained that such detention occurred in cases where the immigrant refused to return voluntarily. As regards the detention of unaccompanied minors and families, Article 17 of the Directive, the representative of the European Union indicated that this was a measure of last resort and would be imposed for the shortest possible period of time

In conclusion, Dr. Schmiedel addressed the criticism made of the Directive regarding its ambiguity, and explained that this was to allow the Member States the flexibility of adapting the Directive to their national legislation. 

Ambassador Marie-France Pagnier, Permanent Observer Representative of France to the OAS, also took part in the meeting and indicated that the Directive was not targeted at migrants in general, since it recognized the contribution they made to the strengthening and development of Europe. Ambassador Pagnier indicated that the Directive was intended to protect illegal immigrants, who were vulnerable and might be at risk of becoming victims of trafficking in persons. 
The Permanent Observer Representative of France also explained that the Directive was directed mainly toward the Member States of the European Union that lacked national immigration policy, thus ensuring the uniformity of regulations on and treatment of immigrants, with full respect for human rights, as well as better coordination among the Member States of the European Union. Ambassador Pagnier indicated that countries with legislation for the protection of migrants, such as France, would not have to change their national policy. She also emphasized that the Directive did not affect refugees. 

Ambassador Pagnier further indicated that in October 208, an immigration agreement had been concluded for dialogue and coordination among countries of reception and of origin that enabled work to be done with countries of origin to ensure better conditions for migrants who were being returned. In conclusion, the Permanent Observer Representative of France emphasized the need for dialogue between the OAS and the European Union regarding this matter.
Dr. Aparicio again took up the subject, indicating that this item would be considered anew in the meeting of the Inter-American Juridical Committee scheduled for August 2009. He indicated that to deprive of liberty persons who had not committed crimes was to undermine procedural guarantees and clear the way for abuses; that it did not raise standards of protection of human rights; and that it made possible the dehumanization of justice.

The Chair of the CEAM, Ambassador Nestor Mendez, expressed appreciation for the dialogue, and for the comments by Dr. Aparicio, the representatives of the OAS member states, and the representatives of the permanent observer missions to the OAS. He emphasized the desire on the part of both the OAS member states and the Member States of the European Union to engage in dialogue, and indicated that he would report to the Permanent Council regarding the outcomes of this meeting and issue a recommendation on the need for further dialogue.
4. Continued consideration of the draft resolution “Migrant Populations and Migration Flows in the Americas” (CE/AM-87/09 rev.1)

The draft resolution “Migrant Populations and Migration Flows in the Americas,” distributed as document CE/AM-87/09 rev. 1, was presented to the delegations for their consideration.  The delegations present made comments and additional proposals thereon.  Those changes and proposals were noted and subsequently distributed as document CE/AM-87/09 rev. 2.  The Chair announced that another meeting would be convened to continue the consideration of the draft resolution. 
5. Other business

There being no other business, the meeting was declared closed.
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