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Thank you for the honor of addressing the OAS Permanent Council  on the important subject of strengthening the implementation of the Inter-American Democratic Charter.
Although much could be said on this topic, I will focus on a single recommendation to establish a particular mechanism for early warning and early prevention of breakdowns in democratic institutions.
There is a widely recognized need not to delay implementation of the Inter-American Democratic Charter until a crisis or near crisis arises.  Much has been written in support of the need for an early warning and early prevention system.  As far as I can tell, however, there has not yet been a discussion of what seems to me to be a useful model, one which could be adapted to the needs of the Inter-American Democratic Charter.
OSCE High Commissioner for National Minorities:
That Model is the High Commissioner for National Minorities, established by the Organization for Security and Cooperation in Europe (“OSCE”) in 1992.  (See attached Mandate of the High Commissioner, taken from the OSCE web page, www.osce.org/hcnm).
The role of the High Commissioner is little known or commented upon outside Europe.  While it is no panacea for ethnic tensions in Europe, it appears to be widely regarded in Europe as a constructive and largely successful mechanism.
The mechanism was created in response to the tragic escalation of ethnic tensions in the Balkans into the civil war in Yugoslavia.  While it came too late to prevent the Yugoslav conflict, its aim was to avoid another such possibly preventable conflict.
The office of the High Commissioner essentially amounts to a diplomatic early warning and early mediation system.  To be effective in that role, the High Commissioner must be a person of high stature and prestige, an eminent international personality with longstanding international diplomatic experience, a person who is, and is perceived to be, independent and impartial.

These qualities are exemplified by the three distinguished diplomats who have occupied the position of OSCE High Commissioner: currently Ambassador Knut Vollebaek, who is the former foreign minister of Norway, and previously Rolf Ekeus, former foreign minister of Sweden, and Max van der Stoel, former foreign minister of The Netherlands.

Under their mandate these diplomats do not wait for crises before taking action.  They proactively visit countries facing ethnic tensions – which is to say, most countries in Europe -- in a capacity that is consultative, diagnostic, and preventive.  They then engage in mediation as needed.

When visiting countries, they meet with all parties to ethnic tensions, as well as with the government.  Where appropriate, they formulate immediate, precise, and detailed recommendations to the government.  

Their discussions with the government and their recommendations are, at least initially, confidential.  They report periodically in general terms to the Permanent Council of the OSCE.  Often they issue press releases praising governments for reforms adopted in response to their recommendations. Occasionally, after diplomatic discussions have been exhausted, they issue press releases criticizing a government for failing to take needed steps.

In addition, with the assistance of expert advisory bodies, the High Commissioner develops and publishes general, non-binding guidelines for ethnic fairness, which serve to guide his recommendations in particular situations.
An OAS High Commissioner for Democracy:
The Organization of American States might consider creating a similar mechanism for early warning, and for early prevention through confidential recommendations to governments and through mediation, by establishing the post of a High Commissioner for Democracy.  
No new normative instrument would be needed; the Inter-American Democratic Charter would provide the substantive guidance for the High Commissioner to rely upon in efforts to detect and defuse tendencies toward crises in democratic institutions.  What would be needed are (1) a procedural instrument to establish the mandate of the High Commissioner, (2) a modest budget for the post, and (3) the political will to select and support a credible personage to serve as High Commissioner.
Why is such a new office needed?  First, as is widely recognized, existing OAS mechanisms for early warning and early mediation are not adequate to implement the Democratic Charter.
Second, an OAS High Commissioner for Democracy, with a mandate similar to that of the OSCE High Commissioner for National Minorities, would have advantages over existing OAS entities and offices.  For example:
· The Inter-American Commission on Human Rights is not always well-suited for timely diplomatic mediation.  While it does much good work through friendly settlements and otherwise, its relations with some governments at times become confrontational.  It is not always in session and its reports often take many months to produce.

· The Secretary-General has manifold duties that do not leave him free for constant travel, inquiries and mediation, or to focus only on one issue (democracy).  Some of his OAS functions may at times be in tension with a single-minded focus on detection and prevention of tendencies that may undermine democracy.   In contrast, the entire mission of a High Commissioner would be to act in a timely manner to promote the principles of the Inter-American Democratic Charter.

· Secretariat staff or less eminent rapporteurs may lack the visibility and diplomatic weight to be effective in mediating the sorts of sensitive issues that may arise under the Inter-American Democratic Charter.

Some might suggest that the issues of ethnic tensions in Europe and democracy in the Americas are too distinct for a parallel mechanism to be effective in both cases.  But just as issues of democracy are near the top of OAS concerns, issues of ethnic tensions are near the top of European concerns.  That reality is reflected in the eminence of the personalities who have consistently occupied the office of the OSCE High Commissioner.

Further Inquiry:

If the Permanent Council believes, as I do, that this idea merits further examination, a possible next step would be to invite the current OSCE High Commissioner, or one of his predecessors, to brief the OAS Permanent Council on the concept, experience and lessons learned from the work of the OSCE High Commissioner.  If the Council deems it useful, the Center for Civil and Human Rights of Notre Dame Law School would be pleased to facilitate the arrangement of such a visit.

I thank you for your consideration and for the honor of appearing before you.

Attachment:  Mandate of the OSCE High Commissioner for National Minorities
Organization of Security and Cooperation in Europe
High Commissioner on National Minorities:
(source: www.osce.org/hcnm)
Mandate
Early warning and early action 
The High Commissioner's task is to provide "early warning" and, as appropriate, "early action" at the earliest possible stage "in regard to tensions involving national minority issues which have not yet developed beyond an early warning stage, but, in the judgement of the High Commissioner, have the potential to develop into a conflict within the OSCE area". 
The HCNM thus has a two​fold mission: first, to try to contain and de-escalate tensions and, second, to act as a "tripwire," meaning that he is responsible for alerting the OSCE whenever such tensions threaten to develop to a level at which the High Commissioner cannot contain them with the means at his/her disposal. 
Even though the HCNM's mandate places his/her work first and foremost in the category of short-term conflict prevention, the High Commissioner cannot, if he/she wishes to be effective, overlook the important long-term aspects of the situations. 
Long-term perspective 
A long-term perspective is essential if sustainable solutions are to be achieved. Immediate de-escalation of a situation can be only a first step in the process of reconciling the interests of the parties concerned. The goal is to start, maintain and enhance a process of exchanges of views and co​-operation between the parties, leading to concrete steps calculated to de-escalate tensions and, if possible, resolve underlying issues. 
In a general way, the High Commissioner's mandate contains guidelines for determining whether or not he should become involved in a particular situation. The mandate provides him/her with the necessary freedom of initiative in this regard. 
Independence 
It is particularly important that it allows the HCNM to operate with the necessary independence. Involvement by the High Commissioner does not require the approval of the Permanent Council or of the State concerned. This independence is crucial to the timing of the HCNM's involvement. 
Despite the degree of independence allowed in the High Commissioner's work, the HCNM cannot function properly without the political support of the participating States. The importance of such support becomes particularly acute when the High Commissioner presents reports and recommendations to the state concerned and, afterwards, to the Permanent Council. 

At this stage, it also becomes clear whether the states will provide the follow-up where needed. For the High Commissioner, the Permanent Council is the primary OSCE body as far as political support is concerned. 
Impartiality 
If the High Commissioner is to be truly effective as a third party, it is equally essential that he/she preserve impartiality at all times. In view of the sensitive issues with which he/she is called upon to deal, the High Commissioner cannot afford to be identified with one party or another. 
If international norms and standards, to which OSCE participating States have committed themselves, are not met, the High Commissioner will ask the Government concerned to change its policy, reminding it that stability and conflict prevention are as a rule best served by ensuring full rights to the persons belonging to a minority. In doing so, the HCNM will act with strict impartiality. 
Confidentiality 
The condition of confidentiality - which means that the HCNM acts through silent diplomacy - serves more than one purpose. It was meant to reconcile the need to establish such an office in the first place with the importance of avoiding any possible escalation that might be caused by the High Commissioner's involvement. 
Often parties directly involved feel they can be more co-​operative and forthcoming if they know that the discussions will not be revealed to the outside world. Conversely, parties may make much stronger statements in public than in confidential conversations, from the presumption that they should be seen to be maintaining a strong position or that they should try to exploit outside attention. 

On the other hand, the High Commissioner recognizes the need for participating States to be informed about his activities. He regularly briefs the Permanent Council, both formally and informally, and if the HCNM submits recommendations to a government, he/she will subsequently discuss them with the Permanent Council. 
Definition of a national minority 
The mandate does not contain a description or definition of what constitutes a national minority. Indeed, there is no general agreement on what constitutes a (national) minority, either in the OSCE or elsewhere. 
In his keynote address at the opening of the OSCE Minorities Seminar in Warsaw in 1994, High Commissioner van der Stoel stated the following: "(...) I won't offer you [a definition] of my own. I would note, however, that the existence of a minority is a question of fact and not of definition. In this connection, I would like to quote the Copenhagen Document of 1990 which (...) states that 'To belong to a national minority is a matter of a person's individual choice.' (...) I would dare to say that I know a minority when I see one. First of all, a minority is a group with linguistic, ethnic or cultural characteristics, which distinguish it from the majority. Secondly, a minority is a group which usually not only seeks to maintain its identity but also tries to give stronger expression to that identity." 
Restrictions on the High Commissioner's activities 
The mandate contains a number of provisions restricting the High Commissioner's activities. 

Explicitly excluded from the High Commissioner's mandate are individual cases concerning persons belonging to national minorities. With regard to the HCNM's activities in general, and to the HCNM's information​-gathering and fact-finding activities in particular, the High Commissioner's mandate does not permit him/her either to consider national minority issues in situations involving organized acts of terrorism or to communicate with or acknowledge communications from any person or organization that practices or publicly condones terrorism or violence.
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