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Excellency:
We have the honor to address Your Excellency and to forward a document synthesizing the work done by the undersigned member states to trigger a process of collective reflection on how to embark on a comprehensive strengthening of the inter-American system for the promotion and protection of human rights. The contents are in no way intended to prejudice the final outcome of this debate.
The ideas put forward here are based on a fundamental premise: absolute respect for the autonomy and independence of both the Court and the Commission. We hope that this contribution will be enriched by inputs from the organs and users of the system.
The document contains proposals regarding specific issues which, in our opinion, should be built into the rules of procedure of the organs of the system. It also contains some thoughts on a number of matters that would not entail amending those rules of procedure but which are intended to make those organs’ procedures more expeditious and efficient. It should be noted that most of these initiatives have been put forward by the states in their annual dialogues with the Commission and the Court in the framework of the CAJP.
Roberto Álvarez
Ambassador of the Dominican Republic
Chair of the Committee on Juridical and Political Affairs
Organization of American States
Washington, D.C.
We request that this contribution be circulated during the “Dialogue between the Member States and the Members of the Inter-American Commission on Human Rights and the Judges of the Inter-American Court of Human Rights on the Functioning of the Inter-American Human Rights System,” scheduled for April 4, 2008, and that it be formally submitted through your good offices to the Presidents of the organs of the inter-American human rights system.
We should like to avail ourselves of this opportunity to convey to you the renewed assurances of our highest consideration.
ARISTIDES ROYO
Ambassador, Permanent Representative of Panama
ABIGAIL CASTRO
Ambassador, Permanent Representative of El Salvador
OSMAR CHOHFI
Ambassador, Permanent Representative of Brazil
PEDRO OYARCE
Ambassador, Permanent Representative of Chile
MARIA ZAVALA
Ambassador, Permanent Representative of Peru
CAMILO OSPINA
Ambassador, Permanent Representative of Colombia
LUIS JAVIER CAMPUZANO
Minister, Acting Representative of Mexico
Introduction
The inter-American system for the promotion and protection of human rights is a cornerstone of the Organization of American States and an essential mechanism for ensuring the effective exercise of fundamental rights in our countries and protection for each of our citizens in the region.
For that reason, perfecting that system constitutes an ongoing challenge for all the players involved: organs, states, citizens, and representatives of civil society in general. Within that framework, by virtue of a mandate that the General Assembly renews every year,
/ a dialogue is under way on the workings of the inter-American human rights system among the member states, the members of the Inter-American Commission on Human Rights (IACHR), and the judges of the Inter-American Court of Human Rights.
The states reaffirm their belief in the autonomy and independence of the organs of the system and, in their view, an integral approach is needed to strengthen and perfect that system.  Accordingly, they believe in the need to work together to achieve its universalization.  For that, there have to be clear procedural rules guaranteeing transparency and the principle of due process.
With that in mind, the states sponsoring this working document have studied the subject seriously and responsibly and their concrete suggestions are vital for strengthening the system.  In their view, there are procedural rules that need to be amended and lacunae that need to be addressed.
We suggest that this initiative be construed as part of a healthy discussion within the ongoing process of forging and refining the system: a task in which all users of the system should be asked to participate.
I. PROPOSALS FOR THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS (IACHR) THAT INVOLVE AMENDING THE CURRENT RULES OF PROCEDURE 
1. The need to set deadlines in the IACHR
Current situation:
The IACHR Rules of Procedure do not provide for any deadlines to be met by the IACHR in the initial processing, admissibility, or merits phases.  The absence of deadlines is one of many reasons for delays in issuing rulings.
Concrete suggestion
· Establishing specific deadlines throughout the process is necessary in order to guarantee due process and an appropriate and timely solution to petitions, thereby safeguarding the right of those operating the system to effective protection.
2. Archiving of petitions
Current situation:
IACHR Rules of Procedure: “Article 30.6. Once the observations have been received or the period set has elapsed with no observations received, the Commission shall verify whether the grounds for the petition exist or subsist.  If it considers that they do not exist or subsist, it shall order the case archived.”
Concrete suggestions
· Establish time limits and criteria for justifying archiving (procedural inactivity)
· Unify the criteria for archiving a case (here it is worth mentioning the–unregulated–practice of deactivating petitions, the nature or definiteness of which is uncertain) and making the decision to archive definitive in order to provide certainty for system users.
Review the subject matter of the petition, the time that has elapsed, and procedural inactivity prior to archiving a case, so as to avoid either harming the petitioner or debilitating the system.
3. The obligation to individualize and name the alleged victims for purposes of admitting petitions to the IACHR and applications to the Inter-American Court of Human Rights
Current situation:
The rules of procedure of both the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights both clearly lack an express and unequivocal provision regulating the obligation to individualize and name the alleged victims, as a pre-requisite for the admissibility of petitions.
In practice, if the victims are not individualized, it is not possible to either characterize the alleged facts or analyze prior exhaustion of domestic remedies.  As a result, it is impossible to evaluate the international liability of the State.
This regulatory lacuna prompted the authorized interpretation by said bodies of certain provisions in the American Convention on Human Rights.  Accordingly, the IACHR has pointed out that the admissibility of a petition is to be declared in respect of those victims that have been duly individualized, identified, and determined in order to initiate the procedures contemplated in the Convention.
Concrete suggestions
Expressly include the requirement to individualize victims in the rules of procedure. 

4. Accumulation of admissibility and merits
Current situation
IACHR Rules of Procedure:  Article 37.  Decision on Admissibility.
3. 3.
In exceptional circumstances, and after having requested information from the parties in keeping with the provisions of Article 30 of these Rules of Procedure, the Commission may open a case but defer its treatment of admissibility until the debate and decision on the merits.  The case shall be opened by means of a written communication to both parties.
In practice, deferring the treatment of admissibility until consideration of the merits substantively affects due process.  In addition, use of this option restricts the process of seeking a friendly settlement.
Concrete suggestions
· Eliminate recourse to the accumulation of admissibility and merits.
· Procedural modifications that weaken the examination of admissibility need to be looked at with great care, because the report on admissibility lays the juridical foundations for analyzing the merits of the case.  Indeed, that report demarcates the scope of the alleged facts, which is the starting point for their characterization, the rights alleged to have been violated, and the alleged victims.
· The report on admissibility is of the utmost importance for granting the parties legal certainty–since it establishes the main points of dispute–while at the same time enriching the juridical debate on the merits, because it focuses on legal arguments and the corresponding supporting evidence.
5. Precautionary measures
Current situation
IACHR Rules of Procedure: “Article 25: Precautionary Measures
1.
In serious and urgent cases, and whenever necessary according to the information available, the Commission may, on its own initiative or at the request of a party, request that the State concerned adopt precautionary measures to prevent irreparable harm to persons.
2.
If the Commission is not in session, the President, or, in his or her absence, one of the Vice‑Presidents, shall consult with the other members, through the Executive Secretariat, on the application of the provision in the previous paragraph.  If it is not possible to consult within a reasonable period of time under the circumstances, the President or, where appropriate, one of the Vice-Presidents shall take the decision on behalf of the Commission and shall so inform its members.

3.
The Commission may request information from the interested parties on any matter related to the adoption and observance of the precautionary measures.
4.
The granting of such measures and their adoption by the State shall not constitute a prejudgment on the merits of a case.
Concrete suggestions
· Establish a uniform procedure for granting, monitoring, and lifting a precautionary measure; and regulate extension of the measure granted if the grounds for it subsist.
· As regards the request for information, it is essential for the IACHR to have at its disposal all possible information to enable it to determine the grave and urgent nature of the circumstances, so as to avoid irreparable damage.
· There should be criteria to determine the gravity and urgency of a situation.
· Because of their exceptional nature, precautionary measures granted have to be constantly monitored in order to ensure that they are lifted at the right time and avoid any irreparable harm to those benefiting from them.
· Careful thought needs to be given to collective precautionary measures for indeterminate beneficiaries, as they often contain precepts that cannot be fulfilled, which has a negative impact on the system as a whole.
6. Thematic hearings
Current situation
Rules of Procedure of the IACHR.  “Article 62.  Hearings of a General Nature
1.
Persons who are interested in presenting testimony or information to the Commission on the human rights situation in one or more States, or on matters of general interest, shall direct a written request for a hearing to the Executive Secretariat at least 50 days prior to the beginning of the respective session of the Commission.
2.
Persons making such a request shall indicate the purpose of their appearance, a summary of the information they will furnish, the approximate time required for that purpose, and the identity of the participants. In cases of hearings on the human rights situation in a State, they shall also indicate whether the respective State should be called to the hearing. If this is not specified in the request, the Commission shall presume that the presence of the respective State is desired.
3.
If the Commission accedes to the request, it shall convene the requesting party and, if applicable, the State in question. The Executive Secretariat shall inform the party or parties as to the date, place, and time of the hearing at least one month in advance. However, under exceptional circumstances, that time period may be reduced.”
Concrete suggestions
It is clearly important to hold these hearings so that the Commission has more material for acquiring a more informed and realistic grasp of situations that are of their very nature somewhat complex.
Here it should be borne in mind that under these circumstances the parties are treated unequally, particularly when these public hearings are transmitted via the Internet, through which massive publicity is given to the subject of the hearing, but only from the petitioner’s point of view.
In light of the above, and in order to ensure that these hearings serve a useful purpose, we suggest the following:
· Guarantee application of the adversary procedure principle, for which the participation of both parties is required.
· Guarantee that the deadlines for convening thematic hearings leave enough time to gather the information needed.  In exceptional circumstances, the time limits may be shortened, but this should not become routine practice.
· Ensure that the topics addressed at a hearing are limited to those mentioned in the request for the hearing.
· Guarantee that the exception provided for in Article 64.3 of the Rules of Procedure does not become routine practice and is properly substantiated. 

· The petitioners must give a full explanation of the importance of holding the hearing and specify, in detail, the subjects to be dealt with, so that the State can prepare its participation appropriately.
· Avoid politicizing thematic hearings and using them to make accusations that are either abstract or related to matters that are the subject of due process in a State.
7. Hearings on petitions or cases
Current situation
IACHR Rules of Procedure: “Article 62. Hearings on Petitions or Cases
1. Hearings on petitions or cases shall have as their purpose the receipt of oral or written presentations by the parties relative to new facts and information additional to that which has been produced during the proceeding.  The information may refer to any of the following issues:  admissibility; the initiation or development of the friendly settlement procedure; the verification of the facts; the merits of the matter; follow-up on recommendations; or any other matter pertinent to the processing of the petition or case.
2. Requests for hearings must be submitted in writing at least 50 days prior to the beginning of the respective session of the Commission.  Requests for hearings shall indicate their purpose and the identity of the participants.
3. If the Commission accedes to the request or decides to hold a hearing on its own initiative, it shall convoke both parties.  If one party, having been duly notified, does not appear, the Commission shall proceed with the hearing. The Commission shall adopt the necessary measures to maintain in confidence the identity of the experts and witnesses if it believes that they require such protection.
4. The Executive Secretariat shall inform the parties as to the date, place and time of the hearing at least one month in advance…  However, in exceptional circumstances, that time period may be reduced.”
Concrete suggestions
· Make optimum use of the hearings so that they meet their objective and are useful.  For that it would be best to establish clear procedural rules: Firstly, exposition: the time allowed for presentation of arguments; focusing on disputed matters; and greater control by the commissioners.
· Guarantee that the exception provided for in Article 62.4 of the Rules of Procedure does not become routine practice and is properly substantiated.
II. PROPOSALS FOR THE INTER-AMERICAN COURT OF HUMAN RIGHTS (I/A Court H.R.)
1. Need to guarantee balance in proceedings
Current situation: 

Rules of Procedure of the IA Court H.R.  Article 23.  Participation of the Alleged Victims
1. When the application has been admitted, the alleged victims, their next of kin or their duly accredited representatives may submit their pleadings, motions and evidence, autonomously, throughout the proceedings. 
2. When there are several alleged victims, next of kin or duly accredited representatives, they shall designate a common intervenor who shall be the only person authorized to present pleadings, motions and evidence during the proceedings, including the public hearings. 
3. In case of disagreement, the Court shall make the appropriate ruling. 
In practice, technically speaking, the State is replying to two applications: that of the Commission and that of the representatives of the alleged victims–pleadings, motions, and evidence. That being so, half way through the time it has to reply to the application, the State must reply to this brief, which places a burden on the State’s defense and constitutes a procedural imbalance: a situation that needs to be analyzed in light of the procedural fairness that should govern all proceedings.  The following is therefore deemed important:
Concrete suggestions
· Redefine the role of the IACHR and the participation of the victim in the presentation of pleadings and/or evidence, in such a way as to guarantee procedural fairness. 

· Work out specific proposals for solving this imbalance. 

2. The obligation to individualize and name the alleged victims for purposes of admitting petitions to the IACHR and applications to the Inter-American Court of Human Rights 
/
3. Reparation
Current situation

Statute of the Inter-American Court of Human Rights.  Article 24.  Hearings, Deliberations, Decisions

1.
The hearings shall be public, unless the Court, in exceptional circumstances, decides otherwise.

2.
The Court shall deliberate in private. Its deliberations shall remain secret, unless the Court decides otherwise.

3.
The decisions, judgments and opinions of the Court shall be delivered in public session, and the parties shall be given written notification thereof. In addition, the decisions, judgments and opinions shall be published, along with judges’ individual votes and opinions and with such other data or background information that the Court may deem appropriate.
Rules of Procedure of the IA Court H.R.  Article 14.  Hearings, Deliberations and Decisions

1.
Hearings shall be public and shall be held at the seat of the Court. When exceptional circumstances so warrant, the Court may decide to hold a hearing in private or at a different location.  The Court shall decide who may attend such hearings.  Even in these cases, however, minutes shall be kept in the manner prescribed in Article 43 of these Rules.

2.
The Court shall deliberate in private, and its deliberations shall remain secret.  Only the judges shall take part in the deliberations, although the Secretary and the Deputy Secretary or their substitutes may attend, as well as such other Secretariat staff as may be required. No other persons may be admitted, except by special decision of the Court and after taking an oath or making a solemn declaration.

3.
Any question that calls for a vote shall be formulated in precise terms in one of the working languages.  At the request of any of the judges, the Secretariat shall translate the text thereof into the other working languages and distribute it prior to the vote.
4. The minutes of the deliberations of the Court shall be limited to a statement of the subject of the discussion and the decisions taken. Separate opinions, dissenting and concurring, and declarations made for the record shall also be noted.

American Convention on Human Rights.  Article 68.2.  That part of a judgment that stipulates compensatory damages may be executed in the country concerned in accordance with domestic procedure governing the execution of judgments against the state.”
Concrete suggestions
· Establish equivalence to international standards within the parameters of national legal systems.
· Establish uniform criteria for reparation.
· Establish standards and indicators to make reparation and the pecuniary sums involved more predictable and compatible with the circumstances of the countries of the region.
III. PROPOSALS OF A GENERAL NATURE THAT DO NOT ENTAIL AMENDING REGULATIONS
1. Need to place IACHR recommendations in context
Our governments have to take democratic decisions, with the participation of society, about the future and viability of that society.  That is why provisions or agreements regarding peace and substantive or structural reforms have to be gauged in their actual context of a quest to ensure the permanence of the democratic system and the viability of our societies, especially if they are the product of covenants or broad social contracts.
Against that backdrop, the Commission’s recommendations are designed to help States guarantee “the just demands of the general welfare and the advancement of democracy.” (American Declaration of the Rights and Duties of Man, Article XXVIII)
It should be pointed out to the Commission that in certain cases its recommendation, based on a unilateral vision of the general principles on human rights, may undermine and go against a legitimately constructed domestic legal system and risk making a nation ungovernable.  On certain occasions, when it came to issuing recommendations or accepting the admissibility of cases, no account was taken of the exceptional circumstances surrounding peace processes or the peaceful resolution of disputes in cases of extreme violence.
That being so, it is fitting to suggest to the Commission that it should have recourse to interpretations with a broader focus derived from the science of settlement of conflicts and the pacification of peoples, so as to support States’ efforts to strengthen their democratic development, which is the essence and supreme goal of the Organization.
2. Improving access to the system: Judicial Assistance to Victims
States must follow through with executing special programs or projects conducive to the institutionalization of domestic legal assistance mechanisms for helping victims access the system. A possible alternative is that, within the Office of the Ombudsman or Ministry of Justice or some other government entity, a government team be constituted (with statutes permitting it autonomy and independence), not just to defend victims but to provide them with the financial aid they need to submit their petitions and/or applications effectively within the inter-American system, thereby achieving broader access by victims to the system and guaranteeing proper defense during the proceedings.
3. Strengthening the consultative capacity of the Court
The Court is empowered to issue advisory opinions when States so request.  That prerogative is only occasionally being used. Thought should be given to this because, to the extent that an advisory opinion is not limited to a specific case, it has more theoretical substance and practical potential which could facilitate the application of the obligations of the system to the domestic laws of the States.
Regardless of whether or not the advisory opinions favor the interests of States, they would have the advantage of helping to resolve controversies concerning concrete situations that are currently treated differently in each case.
4. Hearings with the participation of experts and witnesses
In hearings to hear testimony or presentations by experts, the Commission needs to respect procedural rules, in the sense that both depositions and expert appraisals restrict themselves to addressing only the fact or grounds that gave rise to the convocation of the hearing.
The Commissioners should play a more active part in the conduct of the hearings in order to be able to optimize the scant time assigned for audiences to hear testimony or expert appraisals. Although they are essential, all too often they do not refer to the facts for which the hearings were convened.
5. Friendly settlement procedures
In our view, the IACHR–in strict compliance with Article 41 of its Rules of Procedure–must become actively involved in these proceedings, systematizing, for that purpose the use of those conflict resolution techniques that have proven most effective.  In that way, the IACHR can serve as a catalyst between the parties and put a swift and efficient end to the dispute, which will greatly benefit the system.
6. Functioning and financing of the system
Strengthening the system requires an increase in its budget, bearing in mind the importance of the States being at all times the chief contributors to the budgets of both the Commission and the Court.  The increase of the Regular Fund budget has to be “progressive,” as well as substantial.
Premises to be taken into consideration:
· Analyze the advantages of having full-time presidents and the financial and logistic implications thereof.
· Look for contributions from international financial institutions and other donors for the Oliver Jackman Fund.
6. The principle of subordination in relations to petitions for reparation

Three premises need to be taken into account:  the principle of subordination, the aspirations of the victim to, among other things, fair reparation, and the amount of the reparation that have arisen in the processing of the cases before the Court.
The possibility of recognizing and appraising any reparation granted in the domestic legal system so that it may be taken into account in the review by the organs of the inter-American system, with a view to strengthening the internal system.
7. Dissemination of the system
Strengthen the work of the IACHR in dissemination of the system, including aspects related to both protection and promotion of human rights.
Foster more extensive dialogue between the organs of the system and national players, such as judges, prosecutors, members of the armed forces and police, and others.







� FILENAME  \* MERGEFORMAT �CP19949E04�








�.	The following resolutions apply: AG/RES. 1828 (XXXI-O/01), AG/RES. 1890 (XXXII-O/02), AG/RES. 1925 (XXXIII-O/03), AG/RES. 2030 (XXXIV-O/04), AG/RES. 2075 (XXXV-O/05), AG/RES. 2220 (XXXVI-O/06), and AG/RES. 2291 (XXXVII-O/07).


�.	This proposal is developed in Part I.3.





