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REPORT ON THE ANNUAL MEETING ON IMPLEMENTATION OF THE INTER-AMERICAN PROGRAM FOR THE PROMOTION AND PROTECTION OF THE HUMAN RIGHTS OF MIGRANTS, INCLUDING MIGRANT WORKERS AND THEIR FAMILIES

I.
INTRODUCTION

As its name suggests, the primary objectives of the “Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, including Migrant Workers and their Families” (hereinafter “the Program” or “the Inter-American Program”) are promotion and protection of the human rights of migrants through the development of cooperative actions and best practices.  The Program also seeks to integrate concrete actions in the work of the organs, agencies, and entities of the OAS, and to link these actions with progress achieved in member states, multilateral organizations, and civil society.
As one of its principal follow-up activities, the Inter-American Program requires that the Permanent Council consider the convocation of Annual Special Meetings in the framework of the Committee on Juridical and Political Affairs, which function as an evaluation mechanism for the Program’s operation and as a forum to exchange best practices and receive inputs for its improvement.  Another purpose of the Special Meetings is to enable the actors mentioned in the Program to report on measures that they have adopted in accordance with the Work Plan prepared by the Secretary General of the OAS as regards planning and implementation of the activities contained in the Program.
  The Annual Special Meetings are attended by entities of the OAS, its member states, other international organizations, academics, experts, and members of civil society organizations.

II.
BACKGROUND

The Inter-American Program originated in the Summits of the Americas process.
/  In particular, the Plan of Action of the Third Summit, adopted in Québec, Canada, in 2001, provided for the establishment of an inter-American program within the OAS for the promotion and protection of the human rights of migrants, including migrant workers and their families. 

In pursuance of the Summits mandates, the General Assembly of the OAS included the issue of human rights of migrants, including migrant workers and their families, in resolutions AG/RES. 1928 (XXXIII-O/03) and AG/RES. 2027 (XXXIV-O/04), and instructed the Program to be drawn up by a working group of the Committee on Juridical and Political Affairs (CAJP) of the OAS.  In 2005, by resolution AG/RES. 2141 (XXXV-O/05), the General Assembly adopted the program prepared by the aforesaid working group.

As mentioned in the introduction, one of the tools of the Program for implementation, follow-up, and receipt of new inputs is the Annual Special Meeting. In 2006 and 2007, in keeping with resolutions AG/RES. 2141 (XXXV/O/05) and AG/RES. 2224 (XXXVI-O/06), respective meetings were held on the issue in the framework of the CAJP.
/
The last session of the General Assembly, which was held in Panama City, adopted resolution AG/RES. 2289 (XXXVII-O/07), “The Human Rights of All Migrant Workers and Their Families,” which resolved to convene, as established in the Inter-American Program, a meeting of the Committee on Juridical and Political Affairs (CAJP) in the first half of 2008 and another one in the first half of 2009, with the participation of government experts and representatives of the organs, agencies, and entities of the inter-American system, other international organizations, and civil society, for the purpose of sharing best practices and activities carried out last year in support of the Program, as well as new proposals that might be incorporated into it.
In compliance with this resolution and the mandate contained in the Inter-American Program, the Annual Special Meeting with which this report is concerned was held in the Simón Bolívar Room of the OAS, in Washington, D.C., on March 7, 2008. 

Furthermore, a preparatory meeting was held in the framework of the CAJP on November 15, 2007, at which member states agreed to discuss new proposals for the protection of and assistance to migrant children for possible inclusion in the Program (document CP/CAJP/SA-459-08).

III.
PROCEEDINGS

The Annual Meeting proceeded according to the agenda contained in document CP/CAJP-2534/07 rev. 3, which is attached hereto (see Appendix I).  Following is a summary of a number of the most relevant aspects addressed at the Annual Special Meeting.  For more detailed information, see the presentations contained in Appendix II of this document.


A.
Opening Remarks

At the opening session, Mr. Eduardo Acevedo, Alternate Representative of Argentina and Vice Chair of the CAJP, remarked on the permanent commitment of the Organization to the protection of the human rights of migrants, and drew attention to the importance of the Special Meeting as a mechanism to exchange best practices and enable the improvement of the Program.

In turn, Dr. John M. Wilson, Senior Legal Advisor of the Department of International Law of the OAS, mentioned that the Annual Meeting provides an opportunity to evaluate the Program’s operation as well as the activities carried out by the various areas involved in it and, as appropriate, make the necessary modifications so that it can function to its full potential. He mentioned that it is the member states that should perform this evaluation.  He also recalled that, under the Program, the Summits of the Americas process is also involved in its evaluation, to which end, any recommendations necessary to improve the Program’s operation should be submitted to that forum.  He noted that one of the difficulties that have arisen where implementation of the Program is concerned is the fact that, as a result of the changes in the structure of the General Secretariat of the OAS that have arisen since the launch of the Program, it is not always easy to determine which areas have responsibility for implementation of the activities provided therein, which is perhaps one matter that merits review. He recalled that the Secretary General has designated the Department of International Law as the central organ for coordination of the activities to be implemented in carrying out the Program according to the Work Plan of the Secretary General.


B.
New Proposals for Inclusion in the Program


1.
Member States

The first speaker in the session devoted to new proposals for inclusion in the Program was Mr. Alonso Martínez, Alternate Representative of Mexico, whose remarks addressed protection of the human rights of migrant children, which he suggested could be a new proposal for inclusion in the Program. In first place, he mentioned some of the risks that migrant children face, such as involvement in crime or in sexual exploitation networks, accidents, and even death.  He then went on to provide examples of best practices implemented in his country as regards comprehensive protection for migrant children, including the following: arrangements for the safe repatriation of Mexican nationals, including minors; the inter-agency assistance program for children in border areas, which is carried out in cooperation with UNICEF and has a large number of halfway houses to provide assistance to repatriated children; creation of inter-agency dialogue panels for promotion and protection of the human rights of migrant children, which include international organizations; design of an assistance methodology for migrant children; the Child Protection Officers pilot program launched by the Ministry of the Interior for officials responsible for providing comprehensive assistance to migrant children.  Mr. Martínez concluded his intervention, drawing attention to the need to adopt coordinated measures in order to protect migrant children adequately.  

Next to take the floor was Dr. Adriana Alfonso, who is President of the MERCOSUR Regional Forum on Migration and heads the Office of International Topics of the National Directorate for Migration of Argentina.  She began her presentation with a reminder that the MERCOSUR Regional Forum on Migration came about in response to the need to address migration as a separate issue from security.  However, she mentioned the need for and viability of simultaneously confronting security and human rights issues, since the two are not mutually exclusive.  She then referred to the Declaration of Santiago on Migration Principles, in which MERCOSUR has declared its position that migration policy is based on respect for human rights and that that policy should be adapted to the reality of the countries in the region. She mentioned that the Declaration also underscores the importance of regularization of migration status as a means to ensure full integration for migrants in the destination country. Accordingly, governments should create mechanisms to facilitate regularization. It was in this spirit, she noted, that the MERCOSUR Residence Agreement was signed, which provides that a national of a country in that bloc may regularize their status in another country on the basis of their nationality and lack of a criminal record, which has also been the essence of the Great Homeland Program [Programa Patria Grande] put into effect by Argentina.  This agreement has enabled a large number of nationals from other MERCOSUR countries to regularize their status and also to enter the country in a regular manner.  As regards children, she mentioned that the Residence Agreement provides that the children of immigrants are entitled to an education in states parties to the Agreement under the same conditions as children of nationals of the destination country, which entitlement shall not be limited by the illegal status of the parents.  She suggested, based on the experience in her country, that the regularization process carried out has not adversely affected employment or economic growth.  Finally, she stressed the importance that children receive adequate instruction on the human rights of migrants.
Then, Mr. Guillermo Bassante Ramírez, Director General of Consular Affairs of Ecuador, addressed the issue of the role played by the Ministry of Foreign Affairs of his country with respect to migration, providing examples of best practices that said Ministry has adopted in that respect.  In this context, he explained that the programs on treatment of migrants implemented in his country are designed to advance the human rights both of Ecuadorian emigrants and of immigrants from other countries.  Furthermore, he said that there is a National Plan on Ecuadorians Abroad in place that provides for a state presence to ensure observance of the rights of Ecuadorian emigrants, as well as to strengthen ties between the latter and destination countries.  He mentioned that at the domestic level it is also intended to introduce instruments that cover aspects to do with protection of the rights of migrants, such as the Plan of Action against Illicit Trafficking in Migrants and Persons.  Among the principles that underpin these plans, he mentioned the following: observance of human rights; the principle of co-responsibility; the same rights for immigrants as are demanded for emigrants; the principle of shared development; the right to migrate; and the importance of international cooperation for addressing migration-related issues.  As to best practices adopted by the Ministry of Foreign Affairs of Ecuador, he mentioned, inter alia, the following: the modernization of Ecuadorian consulates in order adequately to meet the needs of migrants, which includes creation of the ‘virtual consulate’; interagency agreement to expedite document processing; cooperation between consulates and the various Ecuadorian organizations abroad; funneling of remittances from Ecuadorians to productive activities; the return plan for Ecuadorians; political participation for Ecuadorian émigrés, and several other initiatives.  


2.
Experts, Academics and Civil Society Organizations
/
Dr. Randy Capps, Senior Research Associate at the Urban Institute, was the first of the panel of experts, academics, and civil society representatives to take the floor.  Dr. Capps delivered a paper on a study conducted by his institution at three different locations in the USA where immigration raids were carried out, and on how these raids have affected children whose parents without documents were arrested.  He explained that, owing to the legal status of their parents, these children (most of whom were US citizens because they were born in the country) were highly vulnerable. He mentioned a number of effects that these raids have had on children and their families, such as the following: break-up of the family; feeling of abandonment by their parents; economic difficulties; feeling of fear and social isolation; and social stigmatization.  He also offered a number of recommendations for member states designed to protect children affected by a raid. Inter alia, he mentioned the following: member states should be alert to immigration enforcement activities, in order to ensure protection for children in these procedures; member states should work on the assumption that raids will affect the children and, therefore, they should develop appropriate policies for the prompt release of parents, in particular single parents; the authorities should permit detainees access to the consular representatives of their countries, as well as to lawyers and social workers; arrested migrants should be allowed access to a telephone, and their transfer to far-away detention centers should be avoided; mechanisms should be developed at schools to ensure that children have a safe place to which to go in the event they are affected by a raid; and finally, he mentioned that consulates, welfare agencies, and religious institutions should be involved in providing assistance to persons affected and in the design of response plans in the event of a raid.

The next speaker was Mr. Donald Kerwin, Executive Director of the Catholic Legal Immigration Network, who delivered a presentation on the work that his institution performs with immigrants who are nationals of the OAS member states through provision of legal aid services in the USA.  He mentioned a number of the problems encountered by his institution with respect to protection of human rights of migrants.  The recommendations that he formulated to the members of the Organization include the following: member states should confront the causes of migration in their countries; they should advise their nationals about the risks and difficulties that they might encounter while in transit and on arrival at the country of destination; they should provide protection for in-transit migrants; and they should ensure the safe return of deportees, in particular children and other vulnerable individuals.  As to recommendations for embassies and consular offices situated in the USA, he mentioned, inter alia, the need to supply information to their nationals on immigration matters; develop relationships of cooperation with agencies involved in immigration; and establish working relationships with the appropriate authorities concerned with immigration in the United States. Finally, he also offered recommendations to the OAS as an organization, saying that the challenge posed by migration requires coordinated multilateral responses that target the causes, treatment in transit, and reception.  Furthermore, he urged the OAS to provide protection for forced migrants, including refugees; exchange and disseminate best practices; prepare reviews or reports that distinguish legitimate immigration control measures from measures that violate the rights of migrants and do not strictly have anything to do with the authority of the state to regulate migration.

Next to take the floor was Mr. Josh Bernstein, Senior Policy Analyst of the National Immigration Law Center, an institution that works on the half of low-income immigrants at different forums.  Mr. Bernstein described the various options on immigration policy currently under discussion in the US and mentioned some of the problems and obstacles that adversely affect immigrants and their families as well as society in general. He explained that as things presently stood with immigration there were basically two alternatives: one that fosters migrant integration, and one that encourages different forms of marginalization of this group, and he offered examples of proposed laws recently presented to the US Congress and state legislatures that favor either approach.  As regards recommendations to the OAS, he made the following: monitor the rights of migrant workers; member states should confront the causes of emigration; recognition that migration is a worldwide phenomenon; provision, sustainment and monitoring of standards on treatment of migrants in countries both of origin and of destination, be they rules on detention or on migration control measures; address the issue of the rights of children and broaden it to encompass their treatment in justice systems, their right to education, and other related issues.  In this connection, he mentioned that the “Dream Act,” which is pending adoption by the US Congress, could constitute a model for other countries to follow as regards integration of child immigrants in the country of destination.

Standing in for the panelist Elizabeth Young were, in turn, Ms. Meetali Jaim of the Immigration Law Clinic at the American University and Mr. Troy Elder, Professor at Florida International University in Miami.  In first place, Ms. Meetali Jain described the activities carried out by her clinic as regards protection of immigrants’ rights.  She then presented two case studies: one on migrant labor and the other on language. As regards the first case study, after describing some of the difficulties faced (vulnerability, poor working conditions, difficult access to legal assistance), she made the following recommendations to member states: ensure greater representation for the migrant worker sector, to which end, member states should encourage cooperation between universities and law schools and civil society organizations, in both origin and destination countries, to enable workers to uphold their rights effectively; she also recommended that states foster education for migrants on their rights and that they provide access to any legal assistance that they might need. The second case study presented addressed the issue of language access, which prevents access for immigrants to basic social services and benefits. On this point she recommended that member states encourage immigrant integration through programs that facilitate language access.

For his part, Mr. Elder spoke about the problem of unaccompanied migrant children and referred in particular to the approach used in Miami that could prove promising in addressing this particular issue.  In this connection, he mentioned that in 2006, his university integrated a group with other entities in order to furnish legal and social services to at-risk, unaccompanied immigrant children.  On the strength of that experience, he offered the following recommendations to the Organization: member states should recognize and encourage efforts similar to the one described; they should identify universities in countries of origin that could form coalitions with entities in the destination country in order to work together on the issue of migrant children; and, finally, they should designate consular authorities responsible in destination countries to provide support for child migrants.

3.
International Organizations 

The afternoon session started with the panel on proposals from international organizations. In first place, Ms. Niurka Piñeiro of the International Organization for Migration (IOM) delivered a detailed presentation on the work carried out by her organization.  The IOM representative believed that the OAS, through the Inter-American Program, could play a fundamental role in the dissemination of the standards and principles of international law on migration.  She considered that at a time when terrorism and the issues of national security and sovereignty occupied center stage governments should not ignore the importance of observance of the human rights of migrants.  She referred to the need to expand consular protection mechanisms as well as to the role of civil society in the task of drawing attention to positive aspects of immigration and promoting migrant integration in society.  She also referred to the importance of efforts to combat trafficking in persons and described her organization’s endeavors to that end.  She also spoke at length on the issue of the health of migrants, which, she suggested, should be given particular attention and included in migration management strategies.  She concluded her remarks expressing the desire of the IOM that the dialogue help to foster a community of cooperation on migration issues in the Americas, on the basis of which regional protection for the human rights of migrants would be strengthened.

Mr. Armand Pereira, Director of the Office for the United States, addressed the meeting in representation of the International Labor Organization.  He linked his presentation to what was said during the Introductory Course on the Human Rights of Migrants, Including Migrant Workers and Their Families held on the day before the Annual Meeting in the framework of the CAJP.
  In this connection, he mentioned that at present there is a multilateral framework in place –particularly in the inter-American system– by which it was possible, through cooperation, to work and make progress on the issue. He said that it in spite of the strides made on the issues of irregular migration and trafficking in persons, it was necessary to move forward with the development of more exact concepts and definitions, as well as to establish a list of priorities in which greater attention should be given to, for example, the causes of irregular migration, or the inconsistencies that might exist with respect to treatment of trafficking in persons, among others.  He also stressed the need to draw a distinction between the causes of irregular immigration and irregular emigration, with special attention given to contributing factors such as poverty, for instance. As regards priorities, he indicated the need to provide information and training to workers and their families, credit institutions, intermediary or employment agencies, customs agents, etc., which can be achieved through consulates, civil society organizations, international organizations, as well as through the OAS.  On the subject of technical cooperation, he called for a better harnessing the complementarity of different instruments, as well as a move toward policy integration between cooperation agencies and states.
Next, Ms. Simel Esim, Regional Gender Specialist of the ILO, contrasted the differences between migrant women and migrant men, and mentioned that the former are more often found in irregular employment, as undocumented workers, or in the general services industry.  She also drew attention to careworkers and the invisible situation in which they find themselves, despite the extremely important work that they do.  In this connection, she mentioned that the OAS could carry out or coordinate training, research, and/or awareness-raising activities on the plight of these workers.
Subsequently, Mr. Juan Carlos Murillo, Regional Officer of the UNHCR based in Costa Rica, explained that in the present time protection of refugees occurs in an international context marked by the presence of mixed migration flows, for which reason it is important to keep in mind the difference between migrant and refugee, and the legal standards applicable to each. He mentioned the UNHCR’s commitment to the Inter-American Program, which has translated into the following activities and best practices: technical support for states for the adoption of domestic legal frameworks for protection of refugees; support for efforts of states to institute operational frameworks that permit a distinction between migrants and refugees, such that appropriate protection may be provided to both; and training for immigration and border officials, in particular on how to make this distinction, among other measures. He also noted the importance of giving attention to separate protection needs based on age, gender, or identity, and, in particular, remarked on the high vulnerability of unaccompanied or separated migrant children, a fact that should be reflected in the Program. By the same token, he urged states to bear in mind the provisions of the Palermo Protocol, recalling that trafficking victims can sometimes be afraid to return to their countries based on justified fears of persecution, which is something that states should take into consideration.


C.
Evaluation of Current Program Activities - High-Level Dialogue 


1.
OAS Organs, Agencies, and Entities

In the segment to evaluate implementation of activities under the Program the first to take the floor was Mr. David Morris, Director of the Summits of the Americas Secretariat, who recalled the treatment of the issue in the summits process and underscored the importance of cooperation among all states as well as their responsibility in respect of the phenomenon.  He explains that, given the worldwide nature of migration, a concerted effort was needed to address it effectively. In that connection, Mr. Morris noted the importance of continuing to strengthen the Program, and also mentioned that the issue will probably be tackled at the Fifth Summit of the Americas to be held in Trinidad and Tobago in April 2009.  Finally, he mentioned that, in keeping with the Declaration of Quebec of 2001, a fund has been created to facilitate the Program’s implementation, which, though managed by the Summits Secretariat, comes under the responsibility of the CAJP.  However, as yet, the fund has not begun to operate for lack of financing, which constitutes a challenge to bear in mind for the future.

In representation of the Inter-American Commission on Human Rights (IACHR), Principal Legal Specialist Mario López Garelli recalled a number of the activities of the Office of the Special Rapporteur for Migrant Workers and Their Families of the IACHR carried out in the framework of measures for the protection of the human rights of migrants, such as, for example, on-site visits, through individual petitions, etc., as well as precautionary measures and provisional measures sought from the Inter-American Court, among others. He also mentioned that the IACHR has prepared several reports on the situation of migrant workers, and that it has engaged in promotion activities, exchange of technical assistance and information sharing, training, circulation of informative material on the case law of the Commission, seminars and promotional activities, and hearings on cases concerning migrant workers and their families. The IACHR has also drawn attention to specific problems, including regulatory shortcomings detected with respect to trafficking persons, and has put forward recommendations such as, for example, the need strengthen the representation capacity of states abroad so as to assist their nationals in the protection of their rights.  As for planning, he explained that a preliminary meeting was held to that end with the Special Rapporteur (who took up his duties last week) without prejudice to plans to move forward with the design of a more concrete program in the near future. Finally, he also mentioned the lack of sufficient funds to undertake more activities.
Next, Ms. Mercedes Kremenetzky of the Inter-American Commission of Women (CIM) mentioned in her intervention that increasingly more women migrate independently to find work and send remittances to their countries.  As regards activities carried out by her area, she explained that due to a shortage of funds they have carried out one research project conducted by other international organizations and forums on the subject of migration and its impact on the family structure, the job market, and migration control.  However, she stressed the need for further research.  In addition, she noted that the issue of migration and trafficking in persons has been brought under the purview of the Secretariat for Multidimensional Security. As regards planning, she said that the CIM has attempted to harmonize the mandates of the Program with the Biennial Plan in that area.  She also referred to the existence of case studies on the issues of gender and migration, to information on female migration disseminated via the CIM website, and to the Gender Observatory, which also engages in activities related to gender and migration in several countries in the region. As for proposals for the Program, she mentioned the following: with respect to the Program’s overarching objectives, she suggested the inclusion of a specific paragraph that combines the gender awareness perspective with interculturality as a crosscutting core theme of the Program; as to specific objectives of the CIM, she suggested revision of the mandate to promote implementation of legal instruments adopted outside of the OAS, so as to avoid needless duplication of efforts; and she suggested that efforts be coordinated with the follow-up mechanism on the Convention of Belem do Pará, in view of the links that exist between women migrants and violence.  She also advocated the creation of information networks to assist women migrants as well as the introduction of training programs for consular officials in order to meet women migrants’ needs.  Finally, on the subject of gender violence, she proposed the introduction of indicators to measure progress.

For her part, Ms. Maria Claudia Camacho, representative of the Department of Social Development and Employment, recalled that in implementing the Work Plan of the Secretary General, her department has created the Inter-American Network for Labor Administration (RIAL) with a view to linking ministries of labor in the region. The RIAL has also held hemispheric training workshops on the migration issue in order to share experiences and analyze specific bilateral agreements on management of migration flows.  Another activity carried out consisted of maintaining the link between the Program and the Conference of Ministers of Labor, in order to ensure consistency between the declarations of the latter and the former.  As for planning, as she mentioned that the RIAL would continue to pursue different activities, such as training workshops and other tools in order to include migration as a crosscutting theme, and that they would continue to strengthen links between the Program and fora within their purview. With respect to recommendations for the Program, she mentioned the following: support efforts to update the Program in order to make it compatible with the new structure of the General Secretariat; include the policy dialogue fora that are institutionalized in the Program, such as, the Conference of Ministers of Labor; and, finally, ensure that the responsibilities assigned by the Program are consistent with the functions of each area.
Finally, Mr. John Wilson, in representation of the Department of International Law (DIL), referred to the database on national migration legislation on the DIL website, and mentioned that efforts will be made to complete the database, so as also to encompass the Caribbean.  He also explained that the DIL website houses complete information on the progress of the Program, which is periodically updated. He mentioned that the Secretary General had recently designated the DIL as the area responsible for follow-up on the Work Plan, for which reason the DIL recently organized a meeting with the various areas concerned, in order to offer its support for the development of a new, updated Work Plan.  He indicated that a revision of the Program could be conducted in the future, in order to determine activities to be carried out as well as its timetable and priorities.


2.
Member States: High-Level Dialogue

The Chair of the CAJP then proceeded to offer the floor to the representatives of the member states.  In first place, the representative of Argentina expressed his agreement with the designation of an area to take charge of coordination of the Work Plan (the DIL), which he hoped would revitalize it. He said that notwithstanding a reassignment of the activities in various areas of the General Secretariat, the Secretary General has the authority to redistribute the functions of each area and, therefore, a revision of the Program would be unnecessary; moreover, the areas that had been assigned new responsibilities could take up the functions of the areas that had been reorganized. In order to deal the problem of lack of funds, he suggested that the various areas concentrate on at least one of the activities assigned to them by the Program.  He also mentioned that this activity should be included in the work plans of each actor under the Program and recommended that individual budget proposals for these activities be presented to the Committee on Administrative and Budgetary Affairs (CAAP), so as to link them to the Organization’s budget.  Finally, he encouraged dialogue on the subject to be held more frequently.

The Delegate of the Dominican Republic provided information on the regulatory framework on migration in her country, which included the Constitution and several international instruments and conventions ratified by the Dominican Republic.  She also referred to the institution strengthening process implemented in her country to deal adequately with the issue of migration flows.  Finally, she devoted particular attention to the recent adoption in her country of a law on migration and another on illicit trafficking in migrants and persons, for which she provided detailed descriptions.

The Representative of Paraguay referred to her country’s regulatory framework and policy on migration, which, inter alia, encourages an orderly migration flow, repatriation, and integration for immigrants. She mentioned the Declaration of Asuncion as an instrument that reaffirms respect for the human rights of migrants. She referred to the signing of an agreement with Spain for the hiring of Paraguayan workers in Spain, as well as the creation of a bilateral working group on the issue of Paraguayan emigration to that country.  She explained that the regularization process in Argentina has benefited a considerable number of Paraguayans and that the design is underway of a similar program in Paraguay that would benefit Argentine citizens.  She also explained that an inter-agency panel against trafficking in persons has been set up in her country.  Finally, she indicated that her country is in the process of ratifying the United Nations Convention on Migrant Workers.

The Delegate of Venezuela commented in first place on the Declaration of Caracas of 2007 and explained his country’s position on migration, which is founded on respect for the human rights of migrants.  He explained that his government takes a positive view of the contribution made by migrants, who should be integrated in the societies that receive them. He deemed it important to deepen research and hold workshops and seminars on international law on migration. He said that one cannot invoke sovereignty in order to infringe the human rights of migrants.  He also mentioned the agreement on refugees entered into with the UNHCR in his country, and concluded his presentation remarking that Venezuela has invested resources in the integration of refugees and pursued other initiatives for the protection of migrants.    

For reasons of time, the Delegate of the Bahamas limited her intervention to requesting the distribution of the presentations of all the delegations.

The representative of Mexico mentioned a number of the measures adopted in pursuance of the Program.  Among others, he mentioned the website of the National Migration Institute, which includes information on migration-related issues; the distribution of information leaflets on the rights of migrants and training for the appropriate authorities; the soon-to-be-created position of specialized migration agent; the signing of local agreements for repatriation of Mexicans from the United States; and the introduction of a new immigration form for border workers designed to permit the orderly entry of foreign workers.  He also referred to the efforts of the National Committee on Human Rights to deal with grievances concerning human rights of migrants.  He mentioned that the issue of migration should be approached bearing mind the principle of co-responsibility and from a comprehensive perspective in which all migration policy centers on the migrant.  Lastly, he valued the creation of the Special Committee on Migration Issues in the OAS, which, in collaboration with other areas of the Organization, would facilitate a comprehensive approach in this area.  

Finally, the Ambassador of Bolivia, Mr. Reynaldo Cuadros, expressed his satisfaction at the designation of an area in the General Secretariat to follow up on the Program.  He explained that his country has approved dual nationality in order to benefit Bolivians who live abroad, and mentioned that the improvement of living conditions in countries of origin would provide the definitive solution to migration pressures.


D.
Closing Remarks

In the closing session, the Chair of the CAJP, Ambassador Roberto Álvarez, adjourned the Annual Meeting, thanking the panelists for their participation and urging that the dialogue on the issue be held on a more frequent basis because it was a matter of vital importance for the Organization, to which end he promised all the support and follow-up possible. Finally, he presented the results of the XX Rio Group Summit held in Santo Domingo, through which he announced the normalization of relations between Colombia, Ecuador, Venezuela and Nicaragua.
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La resolución de la Asamblea General AG/RES. 2289 (XXXVII-O/07) relativa a “Los derechos humanos de todos los trabajadores migratorios y de sus familias” dispone que la Comisión de Asuntos Jurídicos y Políticos (CAJP), de conformidad con el Programa Interamericano para la Protección de los Derechos Humanos de los Trabajadores Migrantes, durante el primer semestre de 2008, celebre una sesión especial con la participación de expertos gubernamentales y representantes de los órganos, organismos y entidades del sistema interamericano, de otras organizaciones internacionales y de la sociedad civil, con el objetivo de intercambiar prácticas óptimas e información sobre las actividades llevadas a cabo el año pasado en respaldo del Programa, y para presentar nuevas propuestas que puedan incorporarse al texto del mismo.
I.
Sesión de apertura
9:30 a.m. – 10:00 a.m.
· Embajador Roberto Álvarez Gil
Representante Permanente de la República Dominicana
Presidente, Comisión de Asuntos Jurídicos y Políticos
· Felipe González 

Relator Especial sobre Trabajadores Migratorios
Comisión Interamericana de Derechos Humanos

· John M. Wilson
Asesor Jurídico Principal
Oficina de Derecho Internacional
II.
Nuevas propuestas para ser incluidas en el Programa
10:00 a.m. – 12:30 p.m.

De conformidad con el Capítulo VI del Programa Interamericano, la sesión II dará a los participantes la oportunidad de presentar nuevas propuestas, actividades, prácticas óptimas y recomendaciones para ser incluidas en el Programa. En particular, durante la sesión preparatoria de la CAJP celebrada el 15 de noviembre de 2007 (documento CP/CAJP/SA-459-08), los Estados acordaron que considerarían nuevas propuestas para la protección y asistencia a los menores migrantes para su posible inclusión. 

· Estados miembros  10:00 – 10:45 a.m.
· PD
Estado Experto: México
· Adriana Alfonso
Presidente, Foro Especializado Migratorio del MERCOSUR

Oficina de Temas Internacionales de la Dirección Nacional de Migraciones

Argentina

· 
Ministro Guillermo Bassante Ramírez


Director General de Asuntos Consulares del Ecuador



Los Migrantes y el Rol del Ministerio de Relaciones Exteriores 
· Expertos, académicos y organizaciones de la sociedad civil:* 10:45 – 12:30

· Randy Capps
Investigador Principal 
The Urban Institute
· Donald Kerwin
Director Ejecutivo
Catholic Legal Immigration Network
· Elizabeth Young
Directora, Immigration Law Clinic
The George Washington University Law School
· Josh Bernstein
Analista de Políticas Principal
National Immigration Law Institute
[Almuerzo: 12:30 – 2:00 p.m.]
· Organizaciones internacionales: 2:00 – 3:00 p.m.
· [image: image5.wmf]Berta Fernández
Oficial de Programa
Organización Internacional para las Migraciones
· Armand F. Pereira

Director, Oficina para Estados Unidos

Organización Internacional del Trabajo


Washington, D.C.

· Juan Carlos Murillo
Funcionario Regional
Oficina del Alto Comisionado de las Naciones Unidas para los Refugiados

III.
Evaluación de las actividades actuales del Programa: diálogo de alto nivel
3:00 – 5:00 p.m.

La sesión III será una oportunidad para que la Comisión de Asuntos Jurídicos y Políticos evalúe la implementación de las actividades que requiere el Programa.  Los Estados Miembros de la OEA presentarán las actividades que concluyeron durante el período 2007-2008 y las que planean llevar a cabo durante el período 2008-2009. Además, los órganos, organismos y entidades de la OEA presentarán versiones actualizadas de las actividades realizadas y planeadas en cumplimiento del Plan de Trabajo del Secretario General, José Miguel Insulza.  

· Órganos, organismos y entidades de la OEA: 3:00 – 4:00 p.m.

· David Morris 
Director, Secretaría de Cumbres de las Américas

· Dante Negro
Director, Oficina de Derecho Internacional
· Mario López Garelli
Especialista Jurídico Principal, Comisión Interamericana de Derechos Humanos

· Carmen Lomellin
Secretaria Ejecutiva, Comisión Interamericana de Mujeres

· Lenore García
Directora, Departamento de Educación y Cultura

· Francisco Pilotti
Director, Departamento de Desarrollo Social y Empleo

· Estados Miembros de la OEA: 4:00 – 5:00 p.m.

· Diálogo de alto nivel con los Representantes Permanentes ante la OEA para evaluar el funcionamiento del Programa Interamericano y para examinar las actividades realizadas y planeadas en respaldo del mismo.
IV.
Palabras de clausura

ANEXO II – PRESENTACIONES E INFORMES

A.
Sesión de apertura

Annual Meeting on the Implementation of the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, including Migrant Workers and their Families
March 7, 2008

John M. Wilson – Dept. of International Law, OAS

Opening Remarks

I. Background:

The Inter-American Program was adopted by the General Assembly, via its Resolution AG/RES 2141, in 2005.  Since that time, the CAJP has conducted two special sessions to evaluate its operation. Today marks the third consecutive annual session for this purpose. 

The Program, thus, is neither in its infancy, nor has it reached full maturity; it has been in place long enough for States to effectively evaluate its operation but has not been in place long enough that it cannot be further molded to the needs and wishes of the member states.  

As a result, the time may be right to take a step back and see if the Program, in its entirety, is satisfactorily meeting the goals set out by the General Assembly and the Summits Mandates.

As you are all aware, the program has two levels of review: 1) the first is here at the CAJP; 2) the second is at the Summits of the Americas. 

II. CAJP Review: 

The specific mandate from the program states as follows: That… “the Permanent Council shall consider convening, through the Committee on Juridical and Political Affairs, an annual meeting, to be attended by the Program implementers, in order to exchange best practices, information, and new proposals for inclusion in this initiative.”

At this meeting, the Program implementers – the organs, agencies, and entities of the OAS and the Member states --- have the opportunity to present the actions aimed at implementing the activities listed in this Program and included in their annual reports to the General Assembly of the Organization.  

With regard to the evaluation this CAJP level, the question was raised yesterday (during the CAJP’s first course on the human rights of migrants) whether the program is operating effectively or whether changes are merited.  I think we would all agree this is the proper forum in which to pose that question, and only you -- the member states -- can provide an answer. 

III. Summits of the Americas Review: 

As we all know, the Program traces its origins to the Summits of the Americas – the Program was created by the Summits and must report back to the summits concerning its operation.

To this effect, the Program itself (within the set of activities directed at the OAS secretariat and political bodies) mandates that “the Summits secretariat must assist the CAJP and participate in the follow-up (evaluation) and coordination process of this Program.”  Moreover, the Program required that the Summits secretariat submit the results of this follow-up work to the Summits of the Americas process.

Chapter VI of the Program (on Follow-Up Activities), also requires that: “In order to guarantee appropriate Program follow-up, the Permanent Council through the CAJP will convene, starting in 2006 and prior to the Summits of the Americas, a meeting of experts to review the progress of the Program and submit recommendations to the Summits of the Americas.  In its work, the meeting of experts shall consider the contributions submitted by the organs, agencies, and entities of the OAS and by the member states at the annual meetings convened by the CAJP, as well as the conclusions and recommendations reached at these annual meetings.”

IV. Timing:

Once states have answered the question whether a review and update of the program is feasible, the next question concerns the issue of timing: when would be an appropriate time to undertake such review? 

Here, there are also two factors to take into account: the first concerns the inputs received from Program implementers for their inclusion into the Program; the second concerns this reporting function designed to elevate recommendations to the upcoming Summit.

Inputs: With regard to the first, we now have two years worth of recommendations, best practices and activities that the Program Implementers have presented for incorporation into the Program. During today’s session States will receive additional recommendations, many of which will focus on the rights and protection of children Migrants – which the delegation of Mexico requested, believing that the Program does not do sufficient to protect the rights of this most vulnerable group. 

At the end of today’s meeting we would have, then, three years worth of new activities and recommendations that may be used to update the Program.

Summits: With regard to the second factor, the Program itself states that the Permanent Council through the CAJP shall convene a meeting of experts prior to the Summits of the Americas to review the progress of the Program and submit recommendations to the Summits of the Americas.  With regard to the specific timing of this task, it was agreed during working group discussions that this provision would come into operation one year prior to each Summit.  It is preliminarily considered that the next summit will take place in April 2009.  

V. Method for Updating Program: 

Perhaps the only manner in which the Program can be truly considered outdated concerns the internal structure of the Organization. Since its approval in 2005, the General Secretariat has undergone several restructurings. As a result, some of the mandates the Program direct to specific unit of the Organization have been lost in the shuffle, as it difficult to determine the exact areas of the General Secretariat to which they pertain. 

In this regard, last month, the Secretary General designated the Department of International Law as the central entity in charge of organizing and updating the activities under the Secretary General’s Work Plan. Consequently, in the Department we are making ourselves available to work with the entities to comprehensively restructure the Work Plan.  In that same spirit, we also make ourselves available to the Member States to assist in incorporating an accurate reflection of the current structure of the General Secretariat into the text of the Inter-American Program.

A second method for updating the Program would occur when the States decide there are sufficient inputs received in the annual meetings, as to merit their formal incorporation into the document. Only member states can make a determination as to when exactly that is.  

VI. Conclusion:

Within the Department of International Law, we firmly believe the Inter-American Program is a pillar of OAS work in the promotion and protection of the human rights of migrants.  Together with its two follow-up mechanisms – these special session and the Secretary General’s work plan -- the Program provides a solid foundation for the Organization’s work in this area. 

The Department is committed to the Program and, as I mentioned, makes itself available to assisting both the technical and political bodies of the OAS in the required evaluation and updating of the Program in order to maximize its important potential.

Thank you for your attention…

B. 
Estados miembros

Adriana Alfonso – Foro Especializado Migratorio del MERCOSUR / Dirección Nacional de Migraciones, Argentina

POSTURA DEL FORO ESPECIALIZADO MIGRATORIO DEL MERCOSUR Y ESTADOS ASOCIADOS EN POLITICA MIGRATORIA

Aprobada por la XXI Reunión de Ministros de Interior del Mercosur

Presentada en el Foro Global sobre Migración y Desarrollo (FGMD), 

Bruselas, Bélgica – Julio 2007 
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Los Presidentes de los Estados Partes del MERCOSUR y Estados Asociados, reunidos en la ciudad de Asunción, el 29 de junio de 2007:

“Manifiestan su satisfacción por los avances obtenidos en el plano de las migraciones dentro del bloque, especialmente teniendo en cuenta la importancia del tema para sus países, y celebran la elaboración del documento “Tratamiento de la Temática Migratoria en la Reunión de Ministros del Interior del MERCOSUR y Estados Asociados”, y la próxima realización de la VII Conferencia Suramericana sobre Migraciones que se llevará a cabo en Caracas, Venezuela, del 1 al 3 de julio de 2007, con vistas a consolidar los aportes de la región al Foro Mundial sobre Migraciones y Desarrollo, a realizarse el 9 y 10 de julio de 2007 en Bruselas, Bélgica. 

Valoran el histórico aporte de los migrantes, sin importar su condición migratoria, en las esferas laboral, económica y cultural en las sociedades de acogida. Resaltan que la persistencia de barreras restrictivas basadas en enfoques unilaterales solo fomenta la migración irregular y pone de manifiesto la incongruencia de las mismas. En este marco, alientan la consideración de la pronta ratificación de la “Convención Internacional sobre la Protección de los Derechos de todos los Trabajadores Migratorios y de sus Familiares”. 

Tratamiento de la temática migratoria en la Reunión de Ministros del Interior del MERCOSUR y Estados Asociados


La temática migratoria se ha incluido en la agenda del Mercado Común del Sur (MERCOSUR) desde sus inicios en 1991, fecha en la cual se aprobó el Tratado de Asunción. Este bloque regional, conformado por la República Argentina, la República Federativa del Brasil, la República del Paraguay, la República Oriental del Uruguay y la República Bolivariana de Venezuela, en su calidad de Estados Parte, cuenta asimismo con la participación de la República de Bolivia, la República de Chile, la República de Colombia, la República del Ecuador y la República del Perú en condición de Estados Asociados. 


El Consejo del Mercado Común (CMC) es el órgano superior del MERCOSUR al cual le incumbe la conducción política del proceso de integración y la toma de decisiones para asegurar el cumplimiento de los objetivos establecidos por el Tratado de Asunción. El 17 de diciembre de 1996, el CMC crea por Decisión 07/96 la Reunión de Ministros del Interior del MERCOSUR, ámbito donde se debatirán los temas de migraciones, de seguridad y otros de competencia de estos ministerios, con el fin de avanzar en la cooperación, coordinación de políticas y elaboración de mecanismos comunes tendientes a profundizar la integración regional. Es el marco de esta Reunión, en donde se produce el primer gran salto cualitativo en la cuestión migratoria de la Región, mediante la aprobación, en 2002, del “Acuerdo sobre Residencia para Nacionales de los Estados Partes del MERCOSUR”, tratado que constituye la norma intergubernamental más importante en la materia
, y que fue refrendada por los Presidentes de los Estados Partes, Bolivia y Chile, a través de un Comunicado Conjunto que suscribieron en diciembre de ese mismo año.


Si bien en sus inicios, el tratamiento de los temas migratorios se realizaba en forma conjunta con los temas de seguridad, en los últimos años la Reunión de Ministros del Interior ha desvinculado el tratamiento de ambas temáticas, creando ámbitos diferenciados integrados por especialistas en temas migratorios, en un caso, y, de seguridad, en el otro. Estos ámbitos sesionan habitualmente en forma separada y, excepcionalmente, cuando el tema lo justifica, trabajan en forma conjunta en la búsqueda de soluciones equilibradas desde ambas ópticas. Este mecanismo de trabajo ha permitido avances significativos entre los que merecen destacarse: la adopción de importantes Declaraciones y Acuerdos multilaterales tendientes a facilitar la libertad de circulación y la protección de los derechos humanos de los nacionales de los Estados Partes y Asociados, así como la de los miembros de sus familias; y a fortalecer la cooperación regional a fin de combatir el tráfico ilícito de migrantes y la trata de personas, entre otros.


Es dable destacar que la Reunión de Ministros del Interior del MERCOSUR y Estados Asociados cuenta con la participación de diez países (aquellos mencionados en el primer párrafo de este informe). Los instrumentos que se negocian en ese ámbito, vinculantes para los países que los suscriben, están delineando las bases de la política migratoria de América del Sur.


El bloque del MERCOSUR y Estados Asociados coexiste cubriendo el mismo ámbito geográfico de la Conferencia Sudamericana sobre Migraciones (CSM)
, proceso consultivo de valía no vinculante, donde se discuten posiciones acerca de diferentes aspectos de la problemática migratoria, se intercambian experiencias y se aconsejan buenas prácticas que suelen servir como base al tratamiento de los temas migratorios abordados por la Reunión de Ministros de Interior del MERCOSUR y Estados Asociados.

a) Foro Especializado Migratorio


Fue creado dentro Reunión de Ministros del Interior, celebrada en Montevideo, Uruguay, el 21 de noviembre de 2003,
 con el objetivo de: i) estudiar los impactos de las migraciones regionales y extraregionales en el desarrollo de los Estados Partes y Asociados; ii) analizar y presentar propuestas o recomendaciones sobre armonización de legislación y políticas en materia migratoria; iii) elaborar acciones regionales para el mejoramiento de la gobernabilidad migratoria; iv) elaborar proyectos de Acuerdos o Recomendaciones que, emergentes de la agenda de trabajo, sean elevados a consideración y aprobación de la Reunión de Ministros del Interior, y v) dar seguimiento y evaluar los resultados de los Acuerdos migratorios aprobados en el ámbito del MERCOSUR.


El Foro Migratorio está conformado por “Secciones Nacionales” que representan a cada uno de los Estados Parte y Asociados. Estas Secciones están integradas por un alto funcionario de los respectivos Ministerios del Interior y por funcionarios de organismos competentes en materia migratoria de otros Ministerios u organismos que cada Estado considere conveniente. Asimismo, en la conformación de estas Secciones se procura la mayor permanencia posible del funcionario designado para su representación en la Delegación, a los fines de la continuidad y conocimiento deseable de las acciones y proyectos en desarrollo. 


Las reuniones del Foro se realizan tres veces por semestre, bajo la coordinación del Estado Parte en ejercicio de la Presidencia Pro-Témpore del MERCOSUR. La agenda de trabajo así como el cronograma de encuentros se fijan en ocasión de la última reunión del semestre, sobre la base de temas pendientes y propuestas presentadas por las diferentes delegaciones. Las conclusiones, recomendaciones, iniciativas o proyectos de acuerdos a los que arriba el Foro se adoptan por consenso y se elevan a la Reunión de Ministros del Interior para su consideración, evaluación y posterior aprobación en ocasión de su sesión ordinaria. 

b) Derechos humanos de los migrantes


La Reunión de Ministros del Interior adoptó varios Acuerdos y una Declaración de principios con la finalidad de proteger los derechos de los migrantes en la región: 

Declaración de Santiago sobre principios migratorios


El 17 de mayo del 2004 se realizó en Santiago de Chile la Reunión Extraordinaria de Ministros del Interior del MERCOSUR, Bolivia, Chile y Perú, donde se abordaron problemas comunes en la región en materia migratoria. Al final del encuentro, los funcionarios de los siete países suscribieron la “Declaración de Santiago sobre Principios Migratorios”, bajo la premisa de de reconocer los aportes de los migrantes a la conformación de los países firmantes y de reafirmar el compromiso respecto del respeto de los derechos humanos de los mismos.


En la Declaración, los signatarios destacaron que la temática migratoria de la región se debe abordar “a través de mecanismos de diálogo multilateral abierto como forma de fortalecer el proceso de integración”; que el “MERCOSUR debe reafirmar ante el resto del mundo su vocación de trabajar hacia una nueva política migratoria, fundamentada en la dimensión ética del respeto a los derechos humanos y en su inserción en las relaciones internacionales entre los países”, que la “eficiencia de la política migratoria dependerá de su adecuación a la realidad regional e internacional y a la aceptación de que la regularidad migratoria del migrante es el único camino para lograr su plena inserción en la sociedad de recepción”; que el “trato que se dé a los nacionales de los Estados Parte y Asociados del MERCOSUR en terceros países debe ser recíproco al que reciben los nacionales de esos países en nuestro territorio” y que es “responsabilidad de los Estados Parte y Asociados del MERCOSUR trabajar en forma coordinada en el combate y prevención del tráfico de personas y de los abusos inherentes a la inmigración clandestina en la región”.


Asimismo reconocieron “el importante aporte de los migrantes en la formación de nuestros Estados” y reafirmaron seguir “recibiendo a los migrantes y asegurando a los mismos el respeto a los derechos humanos y todos aquellos reconocidos por las Convenciones internacionales vigentes en la materia”. Acordaron también coordinar medidas policiales y judiciales para combatir "el tráfico ilícito de migrantes, la trata de personas, el tráfico de menores y otras formas de delitos trasnacionales"; convinieron en la necesidad de fortalecer las iniciativas para "facilitar y regular los flujos migratorios" en la región y se comprometieron a asegurar a los emigrantes el respeto a los derechos humanos, refirmando el compromiso de los Estados "a brindar y promover la protección internacional a los refugiados". Demandaron a las naciones que no integran el MERCOSUR a otorgar un tratamiento "justo y humanitario" a los emigrantes de la región, en concordancia con el trato que se otorga a sus nacionales. Reconocieron, además, el derecho de los Estados a ejercer el adecuado control de sus fronteras, pero "sin tratar la irregularidad migratoria como hecho punible de derecho penal" y condenaron las prácticas de xenofobia, deportaciones en grupo o en masa y detenciones sin respaldo legal. 


Por último reafirmaron la promoción de iniciativas para facilitar los flujos migratorios entre los Países de la región, entendiendo que la “regularización migratoria es el único camino viable para lograr la plena inserción del migrante en las sociedades de recepción” y destacaron “la importancia de la reunificación familiar, como elemento necesario para la estabilidad plena de los inmigrantes, reconociendo a la familia como base fundamental de la sociedad”.

La Declaración de Santiago sobre principios migratorios fue la base con la que el MERCOSUR inició las negociaciones con la Comunidad Europea para un futuro acuerdo entre ambos bloques regionales que aborde el tema migratorio. El Foro Migratorio Especializado ha participado activamente en esas negociaciones. 

Acuerdos sobre residencia para nacionales


En 2002, la Reunión de Ministros del Interior puso a consideración del Consejo del Mercado Común (CMC) los proyectos de Acuerdos Nº 13/02 sobre “Residencia para nacionales de los Estados Partes del MERCOSUR” y Nº 14/02 sobre “Residencia para nacionales de los Estados Partes del MERCOSUR, Bolivia y Chile”, los cuales fueron aprobados, en el marco de la XXIII Reunión del CMC, en Brasilia, Brasil, el 6 de diciembre de 2002.


La adopción de ambos acuerdos se motivó en la necesidad de avanzar en el fortalecimiento y profundización del proceso de integración mediante la implementación de una política de mecanismos ágiles de acceso a la regularidad migratoria conducente a una futura libre circulación de personas en la región. Para la consecución de estos objetivos se acordó que “los nacionales de un Estado Parte o Asociado que desee residir en el territorio de otro Estado Parte o Asociado, podrá obtener una residencia legal en este último, mediante la acreditación de su nacionalidad”. Asimismo dispone que las personas que hayan obtenido su residencia conforme lo dispuesto en los presentes Acuerdos, tienen “derecho a entrar, salir, circular y permanecer libremente en el territorio del país de recepción” y a “acceder a cualquier actividad, tanto por cuenta propia como por cuenta ajena, en las mismas condiciones que los nacionales de los países de recepción, de acuerdo con las normas legales de cada país”.


Ambos instrumentos también enumeran una serie de derechos de los inmigrantes y de los miembros de sus familias, entre los que destacan:

Igualdad de derechos: los nacionales de las partes y sus familias que hubiesen obtenido residencia gozarán de los mismos derechos y libertades civiles, sociales, culturales y económicas de los nacionales del país de recepción, en particular el derecho a trabajar y ejercer toda actividad lícita en las condiciones que disponen las leyes; peticionar a las autoridades; entrar, permanecer, transitar y salir del territorio de las Partes; asociarse con fines lícitos y profesar libremente su culto.

Reunificación familiar: a los miembros de la familia que no ostenten la nacionalidad de uno de los Estados Partes, se les expedirá una residencia de idéntica vigencia de aquella que posea la persona de la cual dependan. 

Trato igualitario con nacionales: los inmigrantes gozarán en el territorio de las Partes, de un trato no menos favorable que el que reciben los nacionales del país de recepción, en lo que concierne a la aplicación de la legislación laboral, especialmente en materia de remuneraciones, condiciones de trabajo y seguros sociales.

Compromiso en materia previsional: las Partes analizarán la factibilidad de suscribir convenios de reciprocidad en materia previsional.

Derecho a transferir remesas: los inmigrantes de las Partes, tendrán derecho a transferir libremente a su país de origen sus ingresos y ahorros personales, en particular los fondos necesarios para el sustento de sus familiares, de conformidad con la normativa y la legislación interna en cada una de las Partes.

Derecho de los hijos de los inmigrantes: los hijos de los inmigrantes que hubieran nacido en el territorio de una de las Partes tendrán derecho a tener un nombre, al registro de su nacimiento y a tener una nacionalidad, de conformidad con las respectivas legislaciones internas. Asimismo gozarán en el territorio de las Partes del derecho fundamental de acceso a la educación en condiciones de igualdad con los nacionales del país de recepción. El acceso a las instituciones de enseñanza preescolar o a las escuelas públicas no podrá denegarse o limitarse a causa de la circunstancial situación irregular de la permanencia de los padres.


Los Acuerdos también establecen diversos mecanismos de cooperación tendientes a impedir, detectar y sancionar a personas físicas o jurídicas que empleen nacionales de las Partes en condiciones ilegales. Dichas medidas “no afectarán los derechos que pudieren corresponder a los trabajadores inmigrantes como consecuencia de los trabajos realizados en estas condiciones”. Por último ambos Acuerdos disponen que los mismos serán aplicados “sin perjuicio de normas o disposiciones internas de cada Estado Parte que sean más favorables a los inmigrantes”.

Acuerdos sobre regularización migratoria interna


En 2002, la Reunión de Ministros del Interior puso a consideración del Consejo del Mercado Común (CMC) los proyectos de Acuerdos Nº 11/02 sobre “Regularización migratoria interna de ciudadanos de los Estados Partes del MERCOSUR” y Nº 12/02 sobre “Regularización migratoria interna de ciudadanos de los Estados Partes del MERCOSUR, Bolivia y Chile”, con el objetivo de procurar, en instrumentos jurídicos de cooperación, la facilitación de los trámites para los ciudadanos de los Estados Partes y Asociados en el sentido de permitir su regularización migratoria sin la necesidad de regresar a sus países de origen. Estos Acuerdos fueron aprobados, en el marco de la XXIII Reunión del CMC, en Brasilia, Brasil, el 6 de diciembre de 2002.

Comunicados Conjuntos Presidenciales


Los Acuerdos sobre residencia y regularización reseñados supra fueron refrendados por los Presidentes del MERCOSUR y Estados Asociados en varios Comunicados Conjuntos. 


El 6 de diciembre de 2002, reafirmando “la voluntad política de fortalecer los vínculos fraternales que unen a nuestros países y de ampliar y profundizar la cooperación existente”, los Presidentes expresaron: “su gran satisfacción por el proceso histórico que condujo a la adopción del «Acuerdo sobre Residencia para Nacionales del MERCOSUR, Bolivia y Chile», cuya entrada en vigor constituirá un paso significativo hacia el objetivo común de establecer el libre tránsito de personas en el bloque, como así también del «Acuerdo sobre Regularización Migratoria Interna», instrumento que facilitará sobremanera los trámites migratorios para los nacionales del MERCOSUR, Bolivia y Chile.”


Asimismo reiteraron, en Ouro Preto, el 17 de diciembre de 2004, que “la vigencia del «Acuerdo sobre Residencia para Nacionales de los Estados Partes del MERCOSUR», instrumento jurídico que establece reglas de facilitación para la obtención de residencia permanente para los nacionales del MERCOSUR en el territorio de los demás Estados Partes, se constituirá en una efectiva e importante contribución en el camino a la libre circulación y la radicación de los ciudadanos del MERCOSUR.”

c) 
Tráfico ilícito de migrantes y trata de personas


En el ámbito de la Reunión de Ministros del Interior se adoptaron varias iniciativas relativas al tráfico ilícito de migrantes y a la trata de personas: 

Declaración de Asunción sobre tráfico de personas y tráfico ilícito de migrantes


Fue adoptada el 8 de junio de 2001, en Asunción, República del Paraguay, en el marco de la IX Reunión de Ministros del Interior. En dicha ocasión los Ministros, profundamente preocupados por las situaciones que enfrentan las personas víctimas de organizaciones delictivas que lucran con el tráfico de personas y el tráfico de migrantes y conscientes de que la práctica aberrante del trafico de personas y el tráfico de migrantes, en todas sus formas, exige la adopción de medidas concertadas a nivel regional así como el fortalecimiento de la cooperación entre los países para combatir con mayor eficacia esta actividad criminal de carácter típicamente transnacional, decidieron suscribir la “Declaración de Asunción”. 


En este documento los signatarios manifestaron su condena a la aberrante figura del tráfico de personas y el tráfico de migrantes; su voluntad de garantizar el pleno respeto de los derechos humanos de los migrantes y de sus familias; su compromiso de adoptar las medidas legislativas necesarias para tipificar como delito el tráfico de personas y el tráfico de migrantes, así como las actividades ilícitas que se comentan con el fin de posibilitarlo o facilitarlo; su propósito de establecer mecanismos de cooperación regional en materia de asistencia técnica y capacitación para la investigación y detección de organizaciones dedicadas al tráfico de personas y al tráfico de migrantes; su decisión de coordinar mecanismos para la detección de documentos falsificados; su empeño en promover el intercambio de información y la cooperación orientada a la asistencia técnica y capacitación de recursos humanos para el tratamiento de las víctimas de la trata de personas y del tráfico de migrantes, especialmente cuando se trate de mujeres y niños; y su disposición de adoptar medidas efectivas para impedir que su países sean utilizados como rutas de tráfico de personas y migrantes hacia otros Estados, especialmente los del MERCOSUR, Bolivia y Chile. 

Acuerdos contra el Trafico Ilícito de Migrantes


En 2004, la Reunión de Ministros del Interior puso a consideración del Consejo del Mercado Común (CMC) los proyectos de “Acuerdo contra el Tráfico Ilícito de Migrantes, entre los Estados Partes del MERCOSUR” y de “Acuerdo contra el Trafico Ilícito de Migrantes, entre los Estados Partes del MERCOSUR, Bolivia y Chile”, los cuales fueron aprobados, en el marco de la XXVII Reunión del CMC, en Belo Horizonte, Brasil, el 16 de diciembre de 2004.


En aquella oportunidad el CMC consideró que las acciones para prevenir y combatir eficazmente el tráfico ilícito de migrantes requieren la cooperación, intercambio de información y de acción conjunta de los Estados de la región; que en la Declaración de Asunción se expresó por unanimidad la necesidad de adoptar medidas para prevenir, detectar y penalizar esta conducta delictiva, y la necesidad de contar con un procedimiento común para actuar en esta materia, a través de la participación coordinada de las Fuerzas de Seguridad y/o Policiales y demás organismos de control. 


Respecto a los propósitos, ambos Acuerdos tienen por finalidad prevenir y combatir el tráfico ilícito de migrantes así como promover la cooperación e intercambio de información entre los Estados Parte. Los instrumentos recogen las definiciones y diversas disposiciones del Protocolo de Naciones Unidas contra el tráfico ilícito de migrantes. 

Declaración de Montevideo contra la trata de personas en el Mercosur y Estados Asociados


Fue aprobada el 18 de noviembre de 2005 en el marco de la XVIII Reunión de Ministros del Interior del MERCOSUR y Estados Asociados, en Montevideo, Uruguay.
 


Las autoridades participantes, preocupadas por el crecimiento internacional de un delito complejo que afecta a personas en situación de vulnerabilidad, especialmente mujeres y niños; conscientes de la importancia de aunar esfuerzos a través de una efectiva cooperación entre los países de la Región y comprometidos en buscar mecanismos conjuntos para prevenir y combatir con éxito las redes organizadas que lucran con la explotación de personas, decidieron suscribir la Declaración de Montevideo, en la cual expresaron: a) su condena al delito de la trata de personas; b) adoptar enérgicas medidas para prevenir y combatir el flagelo de la trata de personas en la región; c) impulsar la tipificación penal del delito de trata de personas en las legislaciones de los Estados que suscriben la presente Declaración; d) desarrollar programas de fortalecimiento institucional, a fin de mejorar la eficiencia y eficacia de las estructuras organizativas dedicadas al control migratorio, prevención, asistencia a las victimas y combate a las redes que lucran con la explotación de personas; e) adoptar acciones encaminadas a proteger y dar asistencia a las victimas de la trata de personas; f) propiciar medidas legislativas para confiscar los medios utilizados y las utilidades que se obtengan de este delito, g) generar campañas de difusión en medios masivos de comunicación tendientes a concienciar a la sociedad y alertar a las potenciales víctimas; h) incentivar acciones de capacitación para la formación de los funcionarios y agentes públicos; i) propiciar la cooperación regional para erradicar el delito de trata, estrechando la colaboración interinstitucional, el intercambio de información, optimizando los recursos informáticos existentes y la elaboración de propuestas conjuntas.


Esta Declaración, que fue acogida con satisfacción por los Presidentes de los Estados Partes del MERCOSUR y Estados Asociados
 y fue dada a conocer en la I Reunión de Autoridades Nacionales en Materia de Trata de Personas de la Organización de Estados Americanos (OEA), realizada en Venezuela en marzo de 2006.

Medidas especiales de protección para  menores de edad que se desplazan entre los países de la región


En 2006, la Reunión de Ministros del Interior puso a consideración del Consejo del Mercado Común (CMC) el proyecto de “Acuerdo sobre procedimiento para la verificación de la documentación de egreso e ingreso de menores entre los Estados Partes del MERCOSUR” y Estados Asociados.”
 Tiene por objeto desarrollar acciones tendientes a evitar el tráfico de menores de edad entre nuestros países. Para ello propone la adopción de medidas efectivas y coordinadas en el ámbito regional que incrementen la protección de los menores que se desplacen entre los países mediante la armonización de la normativa vigente y el fortalecimiento de los mecanismos de cooperación entre los organismos de control migratorio en la verificación documental establecida para el egreso e ingreso de menores de edad, sean éstos nacionales o residentes.

d)
Comunicado conjunto de los Presidentes del MERCOSUR y Estados Asociados


Los Presidentes del MERCOSUR y Estados Asociados, el 21 de julio de 2006, en ocasión de la XXX Reunión del Consejo del Mercado Común, reiteraron su firme compromiso con los valores de la integración, la paz, el fortalecimiento del multilateralismo, el desarrollo, la democracia y los derechos humanos, y manifestaron su satisfacción por el progreso que evidencia el bloque regional, tanto por la incorporación de Venezuela como Estado Parte como por los avances sectoriales de cada una de las dimensiones de la integración.


Con relación a los avances logrados en la Reunión de Ministros del Interior destacaron “su compromiso por llevar adelante un Programa de Regularización Migratoria en todo el territorio del MERCOSUR y Estados Asociados para sus nacionales. En este sentido agradecieron a la República Argentina por la puesta en marcha unilateral del Acuerdo de Residencia del MERCOSUR, “Programa Patria Grande” que surgiera de la negociación llevada a cabo en el seno de la Reunión de Ministros del Interior.”


Asimismo subrayaron “la importancia del Acuerdo para la Concesión de un Plazo de 90 días de Permanencia a los Turistas Nacionales de los Estados Parte y Asociados, negociado en la Reunión del Foro Migratorio”, y expresaron “su satisfacción por la aprobación del Acuerdo para la Verificación de Documentación de Ingreso y Egreso de Menores entre los Estados Parte y Asociados del MERCOSUR, dada la importancia de procurar instrumentos jurídicos de cooperación que posibiliten un mayor control y resguardo de los menores, nacionales o residentes.”


Por su parte, en la XXXI Reunión del Consejo del Mercado Común, celebrada en Río de Janeiro en enero de 2007, los Presidentes “saludaron la firma en Santiago de Chile, el 24 de noviembre de 2006, del Acuerdo Sudamericano para la Exención de Visa de Turista y Habilitación de Documento de Identidad para Ingreso y Tránsito en sus Respectivos Territorios, que constituye un primer paso en la construcción de una verdadera ciudadanía sudamericana”. También se comprometieron a “efectuar los mayores esfuerzos para lograr una pronta entrada en vigencia del Acuerdo sobre Regularización para Nacionales de los Estados Parte del Mercosur, Bolivia y Chile, como así también el Acuerdo sobre Residencia para Nacionales de los Estados Parte del Mercosur, Bolivia y Chile” y “acogieron con beneplácito las manifestaciones de interés de otros Estados Asociados en adherirse a dichos instrumentos”.


Por último subrayaron la importancia de los documentos emanados de la XVI Cumbre Iberoamericana (Uruguay, 4 y 5 de noviembre), entre los que destaca el “Compromiso de Montevideo sobre Migraciones y Desarrollo de los Jefes de Estado y de Gobierno de la Comunidad Iberoamericana”

TRÁMITES DE REGULARIZACIÓN DURANTE EL PERIODO 2003 - 2007

A lo largo del período 2003 – 2007 el Estado argentino ha logrado que 776.742 personas de nacionalidad extranjera obtuviesen su residencia legal en ese país. 

	CANTIDAD DE TRÁMITES EN AÑOS

	2003
	2004
	2005
	2006
	2007

	21.102
	59.612
	75.446
	397.029
	223.553

	TOTAL GENERAL: 776.742  


FUENTE: Elaborado por Oficina Temas Internacionales – DNM.

Cuadro 1: Cantidad de trámites iniciados según origen durante el período 2003 - 2007

	Año
	Cantidad de Trámites

	
	Mercosur
	Extramercosur

	2003
	13.956
	7.146

	2004
	32.860
	26.752

	2005
	47.537
	27.909

	2006
	370.650
	26.379

	2007
	195.181
	28.372

	Total
	660.184
	116.558

	Fuente: Elaborado por oficina temas Internacionales, DNM.

	Nota: en el año 2006 se inicia el Programa Patria Grande
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FUENTE: Elaborado por Oficina Temas Internacionales – DNM.

PROGRAMA PATRIA GRANDE

(Resultados al 26 de febrero de 2008)

El criterio de nacionalidad MERCOSUR recogido en la Ley de Migraciones 25.871 ha posibilitado, al amparo del Programa Patria Grande, el acceso a la residencia legal de 568.319 migrantes entre el 17 de abril de 2006 y el 26 de febrero de 2008.
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                      FUENTE: Elaborado por Oficina Temas Internacionales. DNM  

	PAIS DE NACIMIENTO
	TRAMITES DE PERSONAS INGRESADAS AL PAÍS ANTES DEL 17/04/06
	TRAMITES DE PERSONAS INGRESADAS AL PAÍS DESPUÉS DEL 17/04/06
	TOTAL GENERAL

	
	
	
	

	VENEZUELA
	236
	1705
	1941

	ECUADOR
	1119
	2131
	3250

	COLOMBIA
	1299
	5341
	6640

	BRASIL
	4730
	4767
	9497

	CHILE
	5400
	5615
	11015

	URUGUAY
	11149
	3539
	14688

	PERU
	48649
	26570
	75219

	BOLIVIA
	109460
	48941
	158401

	PARAGUAY
	266391
	21277
	287668

	TOTAL GENERAL
	448433
	119886
	568319


          FUENTE: Elaborado por Oficina Temas Internacionales. DNM

El Programa Patria Grande no es una amnistía, sino una Política de Estado de aquí hacia adelante.

ESTADISTICAS DESAGREGADAS

· Migrantes del MERCOSUR y Estados Asociados ingresados al país con anterioridad al 17 de abril de 2006.
TOTAL: 448.433 migrantes regularizados
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· Migrantes del MERCOSUR y Estados Asociados que ingresaron al país con posterioridad al 17 de abril de 2006 y solicitaron su residencia bajo el criterio nacionalidad.

TOTAL: 119.886 migrantes regularizados
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LOS MIGRANTES Y EL ROL DEL MINISTERIO DE RELACIONES EXTERIORES, COMERCIO E INTEGRACION DEL ECUADOR

Guillermo Bassante Ramírez – Director General de Asuntos Consulares, Ecuador

El Ecuador tiene una característica especial  en el espectro migratorio regional, es país de origen y de destino de migraciones, toda vez que desde su territorio se han originado, desde hace algunos años, significativas oleadas migratorias y, por otro costado, recibe de manera amistosa y hospitalaria a decenas de miles  de inmigrantes de otras naciones, especialmente de sus vecinos Colombia y Perú.

Para inicios del año 2008, se calcula que unos 3,2 millones de ecuatorianos, aproximadamente
, viven fuera del Ecuador, fundamentalmente en Estados Unidos, España, Italia, Venezuela, entre otros países.  “Los emigrantes ecuatorianos son hombres y mujeres de todas las regiones del país y de todos los sectores sociales, e incluyen un apreciable número de técnicos, profesionales y personas con educación superior”.
 La emigración de ecuatorianos es un tema de atención prioritaria del Gobierno Nacional, y es apreciada en términos optimistas toda vez que “los flujos migratorios recientes nos dan una proyección universal y enriquecen nuestras destrezas, conocimientos y costumbres”.

Como contraparte a la emigración, el Ecuador recibió en su territorio, en calidad de inmigrantes regulares una considerable cantidad de ciudadanos extranjeros y, de igual manera, se estiman cifras significativas para los inmigrantes irregulares, los mismos que se van reduciendo paulatinamente debido a los programas de regularización que ejecuta el Gobierno ecuatoriano, a través de la Subsecretaría de Servicios Consulares del Ministerio de Relaciones Exteriores, Comercio e Integración.

A las anteriores cifras se suman las de los extranjeros que ingresan al Ecuador como parte de los desplazados de otros países –fenómeno diferente pero complementario a la migración- aspecto que lo ha convertido en el primer país de refugio de América Latina.

Para acercarnos de manera más objetiva a este hecho, vale citar, por ejemplo, que del año 2000 al 2007 el Ecuador recibió 55.691 solicitudes de refugio, de las cuales fueron concedidas 16.407 que es el número de ciudadanos extranjeros que el Ecuador tiene registrados a diciembre del 2007 como beneficiarios de refugio

La situación particular anteriormente anotada respecto de la situación migratoria en el Ecuador, así como la serie de nuevos factores de carácter económico, social y cultural que se han presentado en la sociedad ecuatoriana actual, han determinado la adopción de políticas y acciones renovadas que se ajusten a las nuevas características del hecho consular y migratorio nacional que, en el Gobierno de la Revolución Ciudadana del Presidente Rafael Correa, ocupa prioritario lugar en el diseño de las directrices nacionales, lo que se ejecuta mediante programas ágiles y coherentes, dirigidos principalmente a salvaguardar los derechos fundamentales de los emigrantes ecuatorianos y sus familias, así como también los de los inmigrantes de otras naciones del orbe en el Ecuador.

POLÍTICA DEL MINISTERIO DE RR.EE. EN ATENCIÓN A LOS MIGRANTES Y SUS FAMILIAS.

El Ecuador sustenta su política consular y migratoria en los diversos instrumentos internacionales especializados que se han suscrito y de los cuales forma parte.

Asimismo, cabe destacar que el Ecuador fundamenta su política exterior sobre asuntos consulares y migratorios, en los principios recogidos en el ordenamiento jurídico interno. Así, el  Plan Nacional de Política Exterior 2006 – 2020 (Planex 2020) que “orienta la acción externa de los actores estatales y privados del país en la consecución de objetivos nacionales”, contempla los objetivos de la política exterior, entre los que se anota el referente a “proteger los derechos de los ciudadanos y ciudadanas ecuatorianos en el exterior y sus familias, y propender al mejoramiento de sus condiciones de vida y al mantenimiento de sus vínculos con Ecuador”.

Los lineamientos estratégicos estipulados en el anterior instrumento se recogen en el Plan Nacional de Desarrollo sobre Política Exterior 2007 – 2010, en el que se contemplan siete políticas por medio de las cuales el Ecuador realiza la acción internacional. Con éstas, “la Cancillería pretende contribuir a disminuir la deuda social que tiene el Ecuador y a lograr los objetivos de desarrollo humano que se ha planteado el Gobierno”
.  La Política Tres,  destinada a “Coadyuvar a la promoción de los derechos de  los ecuatorianos en el exterior”, contiene las metas y programas orientados a cumplir los lineamientos estratégicos trazados.

Entre los instrumentos operativos que rigen la política consular y migratoria de la Cancillería ecuatoriana consta el Plan Nacional de Ecuatorianos en el Exterior, que contempla como ejes centrales la presencia del Estado Nacional para garantizar la vigencia de los derechos fundamentales de los emigrantes ecuatorianos en el exterior; la atención preferencial a las familias de éstos; y, el reforzamiento de los vínculos con  Estados receptores de emigrantes ecuatorianos, para acordar acciones coordinadas y conjuntas a favor de aquellos.

A los anteriores, se suman importantes instrumentos nacionales como el Plan Nacional de Derechos Humanos Ecuador, 1998 y el Plan Nacional de Acción para Combatir el Tráfico Ilícito de Migrantes y Trata de personas, 2006.

PRINCIPIOS QUE GUIAN LA POLÍTICA DE LA CANCILLERIA DEL ECUADOR EN ATENCION A LOS MIGRANTES

Respeto irrestricto de los derechos humanos.- Ecuador apoya, participa activamente y promueve la adopción de instrumentos y medidas de carácter multilateral sobre desarrollo y derechos humanos, en la consideración  de que la concertación internacional coadyuva positivamente al ordenamiento jurídico de los países y promueve la equidad entre las personas. 

De responsabilidad compartida.- El Ecuador, reivindica el principio de la responsabilidad compartida entre países de origen y de destino, como medio para la búsqueda de soluciones en el universo del tema migratorio, sin soslayar el papel de los países de tránsito tanto en lo que se refiere a acciones para combatir los delitos de tráfico ilícito de migrantes y trata de personas, como para enfrentar la corrupción que la promueve y, los efectos perversos del coyoterismo.

De coherencia.- El Ecuador asegura para sus inmigrantes los mismos derechos que demanda para sus emigrantes. 

De codesarrollo.- Bajo el concepto de codesarrollo, que vincula la migración con el desarrollo, es necesario llevar a la práctica proyectos conducentes a promover el pluriculturalismo y la plena integración de los migrantes en los países de destino.

El derecho a migrar.- Los esquemas de integración deben facilitar la migración y ampliar la variable de libre tránsito de personas, junto con el de bienes, servicios y capitales.

El derecho a migrar debe transformarse en el derecho a no migrar, es decir en el derecho a contribuir con el desarrollo de los países de origen.

Regulación de flujos migratorios.- El mecanismo que permitirá una migración ordenada, segura y legal, es la adopción de acuerdos de regulación de los flujos migratorios entre los países de origen y los de destino. La cooperación mutua entre países en desarrollo y desarrollados debe aprovechar coherentemente el hecho de que los segundos requieren de la mano de obra que poseen las naciones en desarrollo, para de esta manera cubrir plazas de trabajo que no son ocupadas por sus nacionales, particularmente en las áreas agrícolas, de cuidado de niños y ancianos y de servicios. 

Apoyo irrestricto a la cooperación internacional.- Orientada a la protección de los derechos fundamentales de los migrantes, mediante acuerdos y programas de acción concretados entre los países involucrados.  

BUENAS PRACTICAS DE LA CANCILLERIA ECUATORIANA 
EN BENEFICIO DE LA MIGRACION

· Proceso de modernización de los Consulados, para adecuarlos a la realidad y necesidades actuales, de manera que se mejore la atención a los migrantes.  Esta acción incluye el Consulado virtual a inaugurarse en los próximos meses;
· Concertación interinstitucional para establecer el mecanismo adecuado para que los Consulados emitan, por delegación de las entidades nacionales correspondientes, algunos documentos necesarios para el normal desarrollo de las actividades de los ecuatorianos en el exterior (cédulas de identidad, certificados de antecedentes policiales, licencias de manejo o permisos para conducir, certificados de movimiento migratorio, entre otros);
· Por las características de seguridad que tiene el pasaporte ecuatoriano se le otorgará la certificación ISO 9000, cuyo trámite se encuentra en proceso de cumplimiento de las recomendaciones de la auditoria internacional previa, realizada en octubre de 2007.
· Continua cooperación de los Consulados con las asociaciones de ecuatorianos en el exterior, mediante la coparticipación en diversos programas culturales, cívicos, sociales y deportivos;
· Atención permanente de los Consulados a ecuatorianos en el exterior que atraviesan situaciones de vulnerabilidad (recuperación de menores, asistencia a presos y a otros que han sido víctimas de traficantes de personas y estafadores en proceso de retorno obligatorio al Ecuador);
· Promoción de la canalización de las remesas de los emigrantes ecuatorianos hacia labores productivas (Acuerdo Caixa-Banco Central);
· Apoyo al plan de retorno de ecuatorianos, adoptado por la Secretaría Nacional del Migrante (SENAMI);
· Participación política de los emigrantes ecuatorianos mediante la coordinación en los Consulados para el voto en el exterior;
· Convenio de Regulación y Ordenamiento de Flujos de Trabajadores Migratorios, 2001, por el cual se han enviado 4.497 trabajadores ecuatorianos a España;
· Inicio de negociaciones de acuerdos bilaterales con países de América Latina y Europa, orientados fundamentalmente a la readmisión de los ecuatorianos y a la reunificación de éstos en el exterior;
· Creación de la Unidad Técnica de Selección de Trabajadores Migratorios en el Ministerio de relaciones Exteriores, Comercio e Integración.

· Regularización de trabajadores peruanos;
· Normalización de la situación migratoria de ciudadanos.
· Eliminación de los permisos migratorios de salida del país, tanto militar como policial;
· Exoneración paulatina y unilateral de visados de ingreso  a ciudadanos de varios países;
· Cooperación internacional directa en proyectos desarrollados con la OIM, ACNUR, PNUD, entre otros.
· Permanente cooperación con la sociedad civil.
· Cooperación sindical para garantizar los derechos laborales y sociales de los ecuatorianos en el exterior (Instituto Sindical de Cooperación al Desarrollo, ISCOD, de España.
· Proyectos de reinserción de migrantes (Proyecto de co-desarrollo Ticcino-Suiza y Carpuela,Ecuador, 2007);
· Proyecto de co-desarrollo Cañar – Murcia, 2005-2008.
OEA-Washington, 7 de marzo 2008 

C. 
Expertos, académicos y organizaciones de la sociedad civil
The Protection of Children during Immigration Enforcement Actions: Lessons from the United States

Randy Capps – The Urban Institute

Recently, large scale migration to the United States—particularly from Mexico and Central America—has greatly exceeded the capacity of the country’s official immigration system.  As a result, there are now an estimated 12 million migrants living in the United States without legal authorization.  Due to the lack of a political consensus about their right to remain in the country, these unauthorized migrants face an increasingly hostile social and political climate, as well as stepped up enforcement of immigration laws by U.S. government authorities.

There are about 5 million U.S. children who live with at least one unauthorized parent, and in the current enforcement climate, these children are increasingly vulnerable.  Researchers at the Urban Institute have been focusing on the health, well-being and social rights of children in U.S. immigrant families over the past several years.  In a recent study we described the experiences of some of the most vulnerable children, those with parents arrested in U.S. immigration raids.  We also made recommendations on how the U.S. federal government, state and local government agencies, civil society, and migrants’ home country consulates could work to protect children in these troubling circumstances.

Urban Institute Study of Worksite Raids

During Spring 2007 Urban Institute researchers visited three locations where the U.S. governments’ Immigrant and Customs Enforcement (ICE) agency had arrested large numbers of unauthorized migrants working in manufacturing plants.  We visited New Bedford, Massachusetts; Greeley, Colorado; and Grand Island, Nebraska, between two and six months after the raids took place.  In each of these sites, we spoke with arrested immigrants, their family members, consular staff, immigration lawyers, public and private service providers, and others in the community.  The research focused on the raids’ short-term impacts on families with children. 

Altogether, 900 migrants were arrested, including parents of over 500 children, two-thirds of whom were U.S. citizens by birthright.  In New Bedford, most of those arrested were Central Americans—the largest group from Guatemala’s Maya Kiche people. Many had fled Guatemala’s poverty and civil unrest.  Most were young families, and in some cases, those arrested were single parents.  Almost three-quarters of the children affected in New Bedford were age five or under.  

In Greeley and Grand Island most arrested migrants were from Mexico, but there were also a significant number from Guatemala.  The majority of children in these sites were also young—two thirds were ages 10 or under, and most lived with both of their parents prior to the raids.

Consequences of the Raids for Migrant Parents

According to lawyers and consular officials interviewed for the study, a large number of arrestees were deported within a few days, in some cases without contact with families, lawyers or home country consulates. Mexican migrants were more likely than those from Central America to sign “voluntary” departure papers, because they knew they would be deported to the U.S.-Mexico border.  For instance in Greeley, over 100 arrested migrants were deported to the Arizona-Sonora border within 48 hours, before the Mexican Consulate could reach them.

Other arrestees were held in detention for days or weeks, and in a few cases there were still people in detention when we visited these sites six months after the raids.  We were told that most Guatemalans appealed their deportation.  Because of dire home country conditions, they attempted to remain in the United States as long as possible.  

Most long-term detainees were moved out of the state in which they were arrested, for instance from Massachusetts to Texas, or Nebraska to Georgia.  Arrested migrants had difficulty gaining access to telephones.  As a result, it was difficult for them to get into contact with their children and other family members.

In all three sites ICE released small numbers of migrants on the day of the raids or within a few days because they were single parents or parents of very young or sick children.  ICE had stated that their policy was one of “humanitarian release” in these cases, but at the time of our research there was no written policy, and we found the policy implemented inconsistently across the sites.  For instance, it required the intervention of the Governor of Massachusetts, two U.S. Senators, and over 30 social workers to obtained the release of 21 parents who had been arrested in New Bedford and shipped to Texas.  In November 2007, just after our report was published, ICE put their humanitarian release policy in writing.

Many parents had been afraid to divulge to ICE officers that they had children for fear that the children could be taken away or deported. They were more likely to reveal this information to consular officials, lawyers or social workers.

Impacts on Migrants’ Children

Our research focused on the short-term impacts of these three worksite raids on children, and follow-up work we are conducting will examine longer-term outcomes.  The children in the study experienced a variety of challenges, including separation from parents, economic hardship, isolation, and social stigma.

Family Separation.  Most of those arrested came from two-parent homes, which are a particular strength of migrant families in the United States. As many parents were detained for a long period of time, children went from living with two parents to living with one. Many arrested immigrants were in detention six months after the raids, and the remaining parents often had difficulty coping. For example, some spouses did not have access to or familiarity with bank accounts or other financial resources. 

In other cases, both parents or a single parent was arrested, and children wound up living with relatives, close acquaintances, or even babysitters for a period of days, weeks or months.  Many children felt abandoned and could not understand why a parent had simply “disappeared.” 

Economic Hardship.  Because many families lost the adult with the better job, household incomes plunged. For instance, the meat-packing jobs in Greeley and Grand Island paid more than $10 per hour, were full- or overtime unionized jobs, and offered full benefits.  With the arrest of a working parent, families fell back on informal jobs, savings, and assistance from social service agencies and informal networks in the community.

For a while, extended families and informal networks helped provide child care and economic support, keeping the majority of children from living alone without supervision or becoming homeless. Other than three adolescents who were themselves arrested at the New Bedford work site, no children wound up being referred to child protective services or taken into foster care.  But over time, these informal sources of support weakened, and families increasingly needed assistance from public or other private sources.

Most families received some form of community assistance for three or four months after the raids, but by about six months, most of the forms of community assistance raised from private or public funds had expired.  Some families lost their homes or crowded in with other families.  Utilities were temporarily cut off for some families, and many experienced difficulty affording food. 

Fear and Social Isolation.  The raids created a climate of fear, especially in Grand Island, where ICE continued to conduct follow-up raids in people’s homes for over a week.  (ICE returned to the worksites to arrest a small number of migrants in both Greeley and Grand Island more than a year after the initial raids.)  Researchers spoke to families that hid in their homes for days or weeks; some hid in closets or basements.  Many were fearful of seeking help—even at trusted locations such as churches. Some would not open the doors for people who brought food baskets and other assistance.

Social Stigma.  Parents and caregivers who were not arrested struggled to explain to children what had happened.  It was especially difficult for younger children to understand.  One child said that his parent was “arrested for working.” 

Some of the older children, mostly high school students, went to the work sites and saw their parents taken away in handcuffs.  Some children faced hostility by teachers and other adults in the community, or were taunted by their peers.  Greeley was especially polarized, with many native-born Americans expressing support of the raid, and many migrants feeling increasingly isolated. 

Children’s Mental Health.  The separation, economic hardship, fear, isolation, and stigma led to children showing more aggressive behavior, changes in sleep patterns and appetites, mood swings, and prolonged bouts of crying.  Mental health professionals that the researchers interviewed spoke of elevated stress in children, signs of depression and even suicidal thoughts.  The researchers were unable to interview a random sample of parents and could not document the prevalence of mental health effects; however, we plan to return to these raid sites to investigate ongoing mental health impacts on children in more detail.

Community Responses 

All three communities initiated intensive and broad response efforts to assist immigrant families after the raids. The relief effort was especially well organized in New Bedford, where the Massachusetts Immigration and Refugee Advocacy (MIRA) coalition led an effort to bring together state and local government officials, representatives from the Honduran and Maya Kiche communities, faith leaders, foundations, and home country consulates to plan the relief effort.  Local foundations and individual philanthropists raised a significant amount of money, and aid was distributed to families for rent, housing, food assistance, clothing, and other necessities.  In Greeley and Grand Island, the employer—Swift and Company—provided financial support for services, which were mostly delivered through local community-based organizations and churches.

Public health and social service agencies also assisted families, but their roles varied substantially across the three sites.  The New Bedford city government was very supportive of families in need, and Massachusetts DSS social workers were involved in linking parents with children and distributing relief.  In Greeley, however, there was a state law requiring identification for receipt of public services, the reporting of unauthorized migrants to ICE, and setting jail time and other penalties for presentation of fraudulent documents.  The law was implemented just before the raid, and there was a signed posted in the local social services office about this law; this sign deterred migrants from seeking public assistance.  

In all three sites, public assistance through cash welfare, food assistance, and health coverage was limited to U.S. citizens and legal residents. Most adults did not qualify, and many families were afraid to apply for those government programs for which their U.S. citizen children qualified.

Churches emerged as central distribution points for relief because immigrant families trusted them.  In all three sites, public agencies and nonprofit service providers stationed their staff at churches. .  Staff from home country consulates also stationed themselves at churches and participated in meetings there with the local public and private service providers.  Religious and community leaders went door-to-door to provide assistance, although in some instances families were afraid to open their doors even to them

Finally, the public schools played important roles in protecting children.  The Grand Island public schools had developed a plan in advance of the raid and made public statements that they would not allow immigration enforcement agents to come to the schools and arrest children or their parents.  The public schools in all three sites worked hard to ensure that no children were dropped off by buses to empty homes, that classrooms were open late for pick-ups.  In the end, only a few older children went home from school to empty homes.

Conclusions and Recommendations for Protecting Migrants’ Children

Children are among the most vulnerable members of society, and the United States—like most other nations—has developed systems to protect them.  These systems are designed to meet children’s basic needs such as food, shelter and health care, and to keep them safe from psychological and physical harm.  Yet, these systems cannot replace parents when they are taken away from children.  

In the increasingly complex environment of international migration, it is essential that international systems be developed to protect migrants’ children.  These systems should ensure that children are not unnecessarily separated from parents on account of migration or repatriation, and that children remain in safe and economically secure environments.  Cooperation between receiving countries such as the United States and sending countries such as Mexico and Guatemala is an important element of protection, as displayed in the central role that Mexican and Guatemalan Consulates played in the aftermath of the raids we studied.  But ultimately the governments of the United States and other receiving countries must take responsibility for the well-being of all children living within their borders.

Aside from a general call for the protection of children during immigration enforcement operations, the report offers some specific recommendations:

· OAS Member States should provide oversight of immigration enforcement activities to ensure that children are protected.  

· OAS Member States should work on the presumption that there will always be children—generally very young children—affected by raids.  Enforcement agencies should develop consistent, written policies for parents’ release—single parents should be released same day.

· Enforcement agencies should assume many parents will not divulge they have children, so they should allow access to intermediaries such as consular officials, lawyers, and social workers.

· Enforcement agencies should allow contact between arrested migrants and their families by providing access to working telephones at reasonable cost, and not moving parents to remote detention facilities, where it is more difficult for them to contact family members.

· Schools should develop systems to help ensure that children have a safe place to go in the event of a raid, and to reduce the risk that children will be left without adult supervision.

· Social service agencies should prepare to respond to immigration raids and develop outreach plans.  Assistance may need to be provided for months (up to 6 months in our study sites), until parents are released and their cases are resolved.

· Because religious institutions are trusted, they should be considered central points for assistance and outreach to families.  Consulates and social service providers should coordinate assistance with churches and other religious institutions.

· Immigrant parents and other relatives, friends, and community leaders, and service providers should develop plans in the event of arrests (e.g., school pick up) and assemble children’s documents.  

· Consulates should work with immigrant families and communities to help them develop these plans and assemble such documents in advance of a raid, or if necessary, following one.

Randy Capps is a Senior Research Associate at The Urban Institute in Washington DC. The report “Paying the Price: The Impact of Immigration Raids on America’s Children” can be found at http://www.urban.org/UploadedPDF/411566_immigration_raids.pdf.  This study was sponsored by the National Council of La Raza, with support from Atlantic Philanthropies and the Annie E. Casey Foundation.  Ongoing Urban Institute research on this topic is being supported by the Foundation for Child Development, Peppercorn Foundation, and several other U.S. philanthropies.
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Report by the Catholic Legal Immigration Network, Inc. (CLINIC) at the Annual Meeting on Implementation of the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, Including Migrant Workers and Their Families

Donald Kerwin – Executive Director, Catholic Legal Immigration Network

March 7, 2008

The Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, Including Migrant Workers and Their Families has asked the Catholic Legal Immigration Network, Inc. (CLINIC) to report on: (1) its work with nationals of OAS member states; (2) the problems related to the U.S. immigration system that CLINIC encounters in its work; and (3) steps that OAS member states and that the OAS itself might take to address these challenges.  

I.   CLINIC’s Work  SEQ CHAPTER \h \r 1
CLINIC, a subsidiary of the U.S. Conference of Catholic Bishops (USCCB), is the nation’s largest charitable legal network for immigrants.
  Its mission is to expand, improve and support charitable legal services to low-income and vulnerable immigrants.  Its network consists of 173 independent Catholic “member” agencies that represent immigrants from more than 260 locations.  CLINIC also trains and supports roughly 150 charitable agencies from other networks.  Its services include training on substantive immigration law and best management practices, individual case support, a monthly newsletter, various publications, daily broadcast e-mails, administrative advocacy, policy gatherings, and assistance in starting an immigration program.  Beyond its training and support work, CLINIC has directed the nation’s largest political asylum, immigrant detainee, administrative appeals and naturalization programs.  Over the last three years, CLINIC has worked to prepare the immigrant rights community to implement a large-scale legalization program.  This work is described at http://www.cliniclegal.org/DL.html.  CLINIC is one of two agencies that staff the national Catholic Justice for Immigrants campaign, which supports comprehensive immigration reform.   

In January 2007, CLINIC published a national plan that sets forth the resources and partnerships that would allow a significant percentage of the nine million eligible U.S. residents to naturalize.  The plan can be found at http://www.cliniclegal.org/DNP/citzplan.html.  As part of its plan, CLINIC funded group naturalization processing sessions in 21 communities in 2007. 

In recent months, CLINIC has worked to craft a national response to: (1) raids by the Immigration and Customs Enforcement (ICE) division of the U.S. Department of Homeland Security (DHS); (2) the state and local anti-immigrant measures sweeping the country; and (3) the administrative detention of immigrants.  CLINIC is a founding member of the Detention Watch Network (DWN) and the Immigrant Advocates Network (IAN), immigrant support entities that play a significant role in addressing increased immigration enforcement activities.

Responding to raids presents a particular challenge.  For the last few months, CLINIC has attempted to identify “anchor” agencies throughout the nation that will coordinate raids preparation and response activities in their communities.  Among other duties, these agencies will: (1) provide space for train-the-trainer sessions, for attorneys to meet with clients, and for community outreach; (2) provide housing, food, transportation, counseling and other services to the families of persons arrested; (3) serve as a trusted source of information for the targeted communities; (4) liaise with federal and state officials on the situations of those arrested and their families; and (5) engage the press on the impact of raids on individuals and on local communities.  CLINIC is working to develop standard (disaster( protocols that will govern the work “anchor” agencies before, during and after raids.

Legal services represent the second pillar of this program.  Each of the targeted communities will need at least one legal entity to coordinate legal representation to persons arrested and their family members.  The legal coordinator will also serve as a focal point for collaborative efforts: (1) to establish and administer a bond fund for detained immigrants; (2) to liaise with charitable legal service programs serving the detention facilities where those arrested will ultimately be transferred; (3) to recruit, train, and support pro bono attorneys; and (4) to determine how attorneys will attach to immigrants once a raid occurs.  CLINIC plans to offer train-the trainer sessions in targeted communities that will cover individual planning on issues related to child custody, care of dependents, housing, medical care, legal representation, and finances.  It will also develop a standard set of documents to be completed by immigrants that address key planning issues.  Similar documents have proven useful in following up with ICE on the status of immigrants who have been arrested, in keeping children outside of state foster care systems, and in securing medicine for persons arrested.  

CLINIC is working in the context of a highly divisive public debate on immigration that has led to:   

· The demise of comprehensive immigration reform legislation in the U.S. Senate last summer, as well as more targeted legalization legislation for farmworkers (the Agricultural Jobs bill) and for certain undocumented persons brought to the U.S. prior to age 16 (the DREAM Act)

· The introduction of enforcement-only reform legislation

· A significant increase in DHS’s immigration enforcement budget

· The sponsorship by 96 House members of legislation in 2007 to deny birthright citizenship to the children of undocumented persons

· Consideration by every state in the union – and many localities – of legislation that would deny certain immigrants access to health care, employment, housing, police protection, and identification

· The wholesale expansion of immigration raids that, by one estimate, have separated 13,000 U.S. citizen children from undocumented parents

· The exponential increase in administrative detention to more than 30,000 persons detained per night

· A removal (deportation) process that most immigrants must negotiate without counsel and that is characterized by large variances in “success” rates depending on the presence of counsel, detention and the assigned judge

· The obscenity of more than one migrant death per day along the U.S.-Mexico border. 

II.  Problems and Challenges in U.S. Immigration Policy and Practice 
U.S. immigration policies remain generous in many ways.  At the same time, CLINIC has identified six long-term trends that negatively impact members of OAS member states:

· The growing divide in U.S. law and policy between the treatment of U.S. citizens and non-citizens

· The significant expansion in immigration raids, detention, and other immigration enforcement measures

· The assumption of immigration enforcement responsibilities by states and localities, which increasingly seek to force undocumented immigrants and their families to “self-deport” 

· The transformation of formerly “civil” immigration offenses into “crimes,” and the increased prosecution of these crimes

· The use of restrictive immigration procedures to respond to national security concerns

· The denial of rights to immigrants beyond the context of immigration control.

These themes recur in the cases of immigrant families, low-wage laborers, and persons seeking protection in the United States.  


A.  Immigrant Families
Human rights reports have consistently documented how immigration enforcement measures separate immigrant families, particularly families whose members have different or “mixed” statuses.  Less attention has been paid, however, to the way in which the U.S. system of legal immigration undermines families.  On the one hand, this system places a premium on family unity.  Between 65 and 70 percent of U.S. lawful permanent residents are admitted to the United States based on a close family relationship to a U.S. citizen or a lawful permanent resident.   

Yet U.S. law also undermines families in three principal ways.  First, it conditions family reunification on income.  Under the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (“the 1996 Immigration Act”), a petitioning U.S. citizen or lawful permanent resident must demonstrate an income at least 125 percent of the federal poverty line and the ability to maintain the intending immigrant at the same level.  The petitioner bears this responsibility until the family member naturalizes or works for 40 “qualifying quarters,” normally ten years.  CLINIC has found that 20 percent of petitioners who seek the services of charitable immigration programs cannot meet this standard and, thus, cannot petition for otherwise eligible family members.  Forty-two percent of families must rely on joint sponsors to meet these requirements.  Others families must immigrate members on a staggered basis.  These families face either long-term separation or lengthy periods of “unlawful presence” and vulnerability to deportation.  

Second, while the immediate family members (minor children, spouses, and parents) of adult U.S. citizens are admitted without numerical limitation, others with “qualifying” family relationships endure caps by both type of relationship (“preference category”) and by nationality.  As a result, millions who qualify for family-based visas languish in multi-year backlogs, with particularly long waits for people in oversubscribed categories from heavy immigrant-sending countries.  In 1997, the U.S. Department of State (DOS) reported that 3.5 million persons were mired in backlogs.  Although DOS no longer provides this statistic, the problem has certainly increased in the interim.  Politicians and pundits often accuse persons without status of seeking to “jump ahead” of those who have “played by the rules.”  In fact, millions of undocumented persons have been approved for visas, but remain in a legal limbo. Many of these immigrants have opted to remain with their families in the United States during this period.  However, once their visas become available, they will be required to leave the country with no assurance that they will be allowed to return due to their (past) “unlawful presence.” 

Third, lawful permanent residents can be deported based on relatively minor crimes – like shoplifting – that they committed years in the past.  Ten percent of all families in the United States include at least one undocumented parent and one citizen child.  The deportation of parents and spouses devastate families.  Most of those in removal proceedings for criminal offenses face mandatory detention in the troubled DHS prison system, whether or not they present a flight risk or a danger to the community.  

B. Immigrant Laborers
Hundreds of thousands of migrants risk their lives trying to enter the United States each year.  More than one dies each day along the U.S.-Mexico border.  However, once in the United States, the great majority finds work and contributes significantly to the U.S. economy, primarily in high-growth industries that could not function without them.  Overall, the foreign-born represent 12 percent of the population, but 16 percent of U.S. workers, with far higher percentages in many industries.  In 2008, the 79 million, U.S. “Baby Boomer” generation officially begins to retire.  According to the Chairman of the Federal Reserve, the United States will need 3.5 million new workers per year to replace these workers.    

The foreign-born work disproportionately in low-wage jobs that do not offer health benefits.   In addition, they suffer higher rates of work-related injuries and fatalities than native-born workers.  CLINIC’s report Work Without Justice highlights abuses against immigrant workers in the poultry, meatpacking, agricultural, day labor, and service sector industries (http://www.cliniclegal.org/Publications/AtRiskReports.htmls).  As CLINIC has documented, states and localities often offer tax and financial incentives to lure corporations to rural, low-cost areas.  These corporations then recruit immigrant laborers, but do not offer them sufficient wages or benefits, and expose them to perilous working conditions.  In effect, corporations profit from immigrant workers, but leave it to the local communities to meet their health, educational, and social service needs.  This often creates resentment against immigrants by members of their host communities.  The Inter-American Commission on Human Rights’ Special Rapporteur on Migrant Workers and their Families has documented many of the same conditions. 

Following Hurricane Katrina, CLINIC created a special project to serve immigrants on the Gulf Coast of Louisiana and Mississippi.  This project has addressed the legal needs and exploitation of immigrant laborers who are helping to rebuild Gulf Coast communities.  A typical case involves Jesus, Salvador and Jose, skilled roofers from Mexico.  The three men came to Gulf Coast region after Katrina to work with a U.S. contractor.  By the time ICE arrested them at a job site in Gulfport, Mississippi, five different contractors owed them substantial amounts of money.   

Unfortunately, the disparate treatment of native- and foreign-born workers is increasingly sanctioned by U.S. laws.  The National Labor Relations Board can order an employer to reinstate an employee, pay back wages and benefits, and undo the illegal steps taken.  However, illegally fired undocumented workers cannot receive back pay and benefits under the 2002 Supreme Court decision in Hoffman Plastics.  The Inter-American Court of Human Rights harshly criticized this decision in an advisory opinion.  In addition, while the National Labor Relations Act prohibits employers from engaging in anti-union activities, workers in several immigrant-dominated industries fall outside its protections, including an estimated three million agricultural laborers, one million domestic employees, and seven million independent contractors.  Not surprisingly, agricultural laborers and domestic workers endure some of the worst conditions in the U.S. labor force.  

C.  Persons Seeking Protection

Migrants fleeing violence and persecution have also found it more difficult to secure protection in the United States since the terrorist attacks of September 11, 2001.  Even before the attacks, the United States sought to stop migrants before they reached U.S. borders through expanded airport pre-inspection, land interception and sea interdiction programs.  Despite multiple requests under the Freedom of Information Act (FOIA), CLINIC has not been able to secure information on the extent of U.S. migrant interception programs.  In 1997, the Inter-American Commission on Human Rights found that U.S. policies towards Haitian boat people violated multiple human rights.  The United States continues to interdict, return and detain Haitian boat people.  However, in a novel twist, it now justifies these policies on national security grounds, claiming that they deter large-scale migrations that would divert the Coast Guard from its other security responsibilities.

Asylum-seekers who reach U.S. borders with false or no documents must request asylum or express a fear of persecution to U.S. immigration officials on arrival or face expedited removal.  Originally confined to ports-of-entry, the expedited removal process has since been extended to non-Mexican migrants caught within 100 miles of the U.S.-Mexico border who have been in the country for 14 days or less.  A 2005 report by the U.S. Commission on Religious Freedom concluded that roughly one-sixth of persons who express a fear of persecution at ports-of-entry are not provided access to the U.S. asylum system, as the law requires.

Most persons must negotiate the U.S. removal proceedings without legal counsel.  Under U.S. law, removal proceedings are deemed “civil” in nature, despite being adversarial, complex, and extremely consequential.  As a result, persons facing removal have a right to counsel, but at “no cost to the government.”  Yet multiple studies have shown that asylum-seekers without counsel are deported at rates from three to eleven times higher – depending on the status of the asylum case – than those with counsel.  Professors Jaya Ramji-Nogales, Andrew Schoenholtz, and Phillip Schrag recently demonstrated that legal counsel, detention and the individual judge often matter more to the outcome of a case than the strength of an underlying claim.  In addition, hundreds of bona fide asylum-seekers have been denied asylum for providing “material support” to terrorists, a broad standard that applies to pro-democracy activists and persons forced to support terrorist groups.

III.  Recommendations for OAS Member States

International law recognizes that persons should be able to meet their basic human needs in their countries of birth.  Similarly, the Catholic Church supports a right not to have to migrate and advocates for regulated, legal, and voluntary migration.  CLINIC’s report, Chaos on the U.S.-Mexico Border (http://www.cliniclegal.org/Publications/AtRiskReports.html), documents the immense dangers and difficulties that “irregular” migrants face in their journeys.  As matter of overriding concern, CLINIC would urge OAS member states to do everything within their power: (1) to address the issues that compel their nationals to uproot and migrate; (2) to educate their nationals on the immense dangers they will encounter in transit to the United States and in attempting to cross the U.S.-Mexico border; (3) to protect migrants in transit; and (4) to inform their nationals of the difficulties faced by persons without legal status in the United States.   

CLINIC also urges OAS members to assure the safe and orderly return of nationals who have been removed from the United States, particularly minors and other vulnerable migrants.  In CLINIC’s experience, when unaccompanied minors receive “voluntary departure” from the United States, they frequently cannot depart because they cannot raise sufficient funds for the trip. CLINIC strongly urges OAS members to pay the travel costs for children (and other nationals) afforded this form of relief.  In the recent past, DHS transported some minors who had received voluntary departure orders.  This no longer appears to be U.S. practice.  Instead, ICE trial attorneys have insisted that CLINIC not request voluntary departure for children who lack sufficient travel funds.  OAS member states should additionally cover the passage of their nationals to their individual communities, assuring that they do not become stranded within their nations.

CLINIC also recommends that OAS member states develop strong reception and reintegration programs for returning nationals.  In the case of children, any unsupervised time can open the door to predation by criminals.  In addition, migrants should not be returned to the conditions that compelled them to migrate.  

A second series of recommendations applies to embassies and consular offices in the United States.  CLINIC’s work would greatly benefit if consular offices consistently provided timely, accurate information on immigration issues and opportunities to their nationals. CLINC strongly recommends that consular offices develop working relationships with reputable immigrant-support agencies and that they receive training on U.S. immigration law and practice.  Past training by CLINIC for consulate staff has covered rights upon arrest, defenses to removal, understanding the immigration court system, filing complaints about DHS misconduct, negotiating the DHS detention system, provision of documents and advisory opinions, and security-related immigration procedures.

Consular offices should also provide their nationals with information on the services offered by charitable agencies.  In particular, they should promote group naturalization processing workshops, legalization preparedness activities, training on how communities should prepare for raids, English-as-a-Second language classes, anti-discrimination workshops, and other programs that would benefit their nationals.

Consulates should also establish working relationships with local ICE offices and with the relevant officials in the prisons and jails that DHS uses to detain immigrants.  They should also maintain close ties with those individuals and agencies that represent and advocate on behalf of DHS detainees.  Foreign governments often have greater success at gaining access to their nationals during emergencies, like immigration raids.  However, relationships with key partners and emergency protocols need to be established in advance.

Finally, each of these recommendations depends on a close relationship between consulates and their own nationals.  CLINIC urges consulates to conduct regular outreach to their nationals, providing them with contact information and a description of consular services.  This relationship will benefit immigrant communities on a day-to-day basis and will be particularly important during emergencies, whether in the United States or in OAS member states.

IV.  Recommendation to the OAS

The significant challenges posed by migration require a coordinated, multi-lateral response that addresses why people migrate, their treatment in transit, and their reception in destination countries.  The OAS should develop strategies to address this full range of issues. OAS has a particularly important role to play in coordinating the protection of forced migrants, particularly refugees.  

Part of OAS’s role should be to reclaim the concepts that should frame multi-lateral dialogue on these issues.  Sovereignty, for example, does not primarily speak to the exclusion of people, but is a way to locate state responsibility for safeguarding human rights.  States have a responsibility to safeguard human rights at every stage of the migration process.  Honoring rights should not be seen as awarding a special benefit to an interest group, but as a way to serve the good of the community.  National security encompasses “national defense,” but also protection of a nation’s core political and economic interests, as well as its defining values.  The “rule of law” does not refer solely to “law and order,” but requires laws that meet certain “formal” requirements and that serve goals like the protection of rights.  Clarifying the terms of the migration dialogue will make meaningful reform possible.  

OAS can also promote more informed policy discussion by collecting and disseminating important information from member states.  For example, it should collect, disseminate and promote successful development strategies in migrant-sending communities and regional models that address the needs of refugees and other emergency populations.  It should also attempt to obtain information on “irregular” migrant populations, including the number of persons approved for family-based visas in the United States who nonetheless languish in backlogs.

The OAS should also initiate a report that distinguishes between legitimate border control measures and the denial of rights to immigrants that have nothing to do with a state’s authority to regulate immigration.  In the U.S. context, the political and civil rights recognized by the U.S. Constitution extend to “persons” or “people,” including undocumented immigrants.  Even persons without legal status can avail themselves, for example, of the right to assemble, to be free against unreasonable searches and seizures, to due process of law, to equal protection, to a speedy trial, to legal counsel in criminal cases, and to not having their property taken without just compensation.  This distinction underlies the U.S. Supreme Court’s 1982 decision in Plyler v. Doe, which invalidated on equal protection grounds a state scheme to deny undocumented children access to public education. 

Sovereign states enjoy broad power to control immigration.  In the United States, this authority reaches its apex when applied to persons caught at the border who are deemed (in a legal fiction) not to have entered the country.  However, the federal government’s authority to regulate immigration cannot be exercised in ways that violate the U.S. Constitution.  To provide an extreme example, the government could not torture or shoot an immigrant at the border to prevent his or her entry.  In addition, not every restriction on immigrants involves an exercise of the federal immigration power, which deals with who can enter, who must leave, and who can stay.  In recent years, however, this line has been significantly blurred.

States and localities, frustrated by the lack of federal success in stemming illegal migration, are increasingly trying to restrict immigration by effectively denying immigrants what international law would characterize as economic and social rights, including housing, employment, identification, police protection, and public services.  The REAL-ID Act of 2005 pressured states to deny drivers’ licenses to certain immigrants, and the 1996 Immigration Act attempted to force states to deny in-state college tuition to undocumented persons.  The Hoffman Plastics decision denied undocumented persons basic workplace protections that are available to the native-born.  An OAS study and report that attempted to re-establish the bright line between immigration enforcement and fundamental rights (that do not implicate immigrant enforcement) would be a significant contribution to OAS member states.  

An alternative vision is embodied in terms like “illegal alien,” which imply that human beings can be categorically outside the law’s protections.  Yet people cannot be “illegal” any more than children can be “illegitimate.”  People can break the law, but they cannot be outside its reach, not even in apartheid or caste-based systems.  By definition, human rights attach to people because they are human, not because of their relationship to a particular state or their immigration status.  The OAS has an important role to play in reasserting the primacy of human rights in the dialogue on migration.

CLINIC wishes to thank the OAS for the kind invitation to present its recommendations on these crucial issues.  It would welcome the opportunity to provide OAS with additional information or assistance in implementing these recommendations.

D. 
Organizaciones Internacionales
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The ILO is once again pleased to participate in inter-agency efforts in follow up to the landmark Organization of American States (OAS) General Assembly resolution AG/RES. 2224 (XXXVI-O/06), “The Human Rights of All Migrant Workers and Their Families”. 

1. General context 

The protection of the rights of workers employed outside their countries of origin has been a subject of increasing concern worldwide.  A rising proportion of the world’s population is living outside their countries of citizenship.  The estimates were about 175 and 191 million people (2.9 percent) in 2000 and 2005, respectively. About half of these people are economically active.  For the OAS region alone, the ILO estimated 23 million migrant workers in year 2000
 rising to about 25 million by 2005 and 28 to 29 million by 2010.

The effects of economic interdependence on international population flows are not all that clear, although studies by the ILO, the IOM and other agencies suggest increasing migration pressures on the “supply side” in many parts of the world associated with persistent unemployment, underemployment and poverty in many countries and what has been termed a ‘growing crisis of economic security’. 

On the other side, the demand for migrant labor is also increasing for several reasons, including changes in demographics and labor market regulation.  

The ageing of the work forces in industrialized countries means that immigration of one legal status or another is unavoidably important in coping with increased economic activity and changes in labor force composition.   

The growing competition for highly educated specialists in expanding service and technology sectors has resulted in a significant rise in skilled labor migration.  Simultaneously, the pressures to maintain low-cost competitiveness promote a continuous demand for cheap and low-skilled migrant labor in many sectors of the world economy.  It is often said that, migrant labor fills the “three-D” jobs: dirty, dangerous and degrading ranging across sectors such as agriculture, domestic service, construction, mining, apparel, as well as the so-called “sex industry”.

Another reason promoting migration of workers - particularly illegal migration - is the deregulation of labor markets in many developed and developing economies. This has been occurring through changes in laws, as well as via reduced law enforcement concerning employment contracts, wages and working time and occupational safety and health, social security contributions and coverage, etc. 

De facto deregulation is frequently one of the main causes of increased labor “informality”, which may include wage- and self-employment arrangements that fail to comply with legal requirements or fall outside the rule of law.
   

Unregulated employment arrangements are facilitated by subcontracting practices through intermediaries. Where possible, these agents tend to recruit migrant workers who lack legal immigration status or other temporary right to work under national law, since these vulnerable workers are usually willing to work for inferior salaries and benefits, and also less likely to complain of abuse to government authorities. This reality is evident today in different parts of the world, including the Americas. 

The protection of migrant workers is clearly an essential part of good governance, decent work and social cohesion.  However, it needs to be approached from a wider perspective of intertwined laws and policies on employment and migration, as well as criminal law, access to information and social services, etc. 

2. Protection central to the agendas of OAS

The protection of migrant workers and their families has become central to the agenda of the OAS in recent years as it has long been for the ILO.  Although the LAC region exhibits both positive and negative trends, the record shows that many States in the Americas have indeed established their commitment to the principles and international standards upholding the rights and dignity of migrants.  

Three major international instruments currently provide a comprehensive and complementary “values-based” definition of the human rights of all migrant workers and their family members.  They provide a more than adequate legal basis for national policy and practice regarding non-national migrant workers and their family members.  

Today, no less than 23 States of the Americas have ratified one or more of these instruments
; another two have signed the 1990 UN Convention and are expected to ratify it soon
.  

These instruments provide not only clear definitions of human and labor rights, but also detailed provisions which enable a comprehensive agenda for national policy and for consultation and cooperation among States (see section 7).

3. Historical developments regarding rights of migrant workers

The protection of the human rights of migrant workers and the promotion of their equal opportunity and treatment is embedded in the Preamble to the Constitution of the International Labour Organization (ILO) of 1919 and reiterated in its revision as reflected in the Declaration of Philadelphia of 1944.
The elaboration of international normative instruments specifically related to migrant workers dates back to the 1920s.  A first international treaty addressing treatment of foreign workers was established under ILO auspices in 1931. However, the economic and political turmoil that built up into World War II precluded promotion and adoption by more than a handful of States.  

In 1949, the year after adoption of the Universal Declaration of Human Rights and two years before establishment of the 1951 International Convention on the Status of Refugees, the first widely implemented instrument on migrant workers was adopted by the ILO, and subsequently ratified by an important number of both host and home States of migrants in the 1950s and 1960s.

The ILO Migration for Employment Convention of 1949 (No. 97) established equal treatment between nationals and regular migrants in areas such as recruitment procedures, living and working conditions, access to justice, tax and social security regulations. The ILO Migrant Workers (Supplementary Provisions) Convention of 1975 (No. 143) took law on international migration further by establishing norms to reduce exploitation and trafficking of migrants while insuring protections for irregular migrants, and to facilitate integration of regular migrants in host societies. 

The content of ILO Conventions 97 and 143 formed the basis for drafting the 1990 International Convention, which expanded and extended recognition of economic, social, cultural and civil rights of migrant workers.  This Convention is characterized as one of the fundamental human rights instruments that define basic, universal human rights and ensure their explicit extension to vulnerable groups world-wide.
 

Furthermore, special attention is devoted to migrant workers in the ILO Declaration on Fundamental Principles and Rights at Work and its Follow-up (1998) which enshrines the ILO's eight Fundamental Conventions. 

All 181 member States of the ILO, by virtue of their membership and related implications of the ILO Declaration on Fundamental Principles and Rights at Work and its Follow Up (1998), are bound to uphold the legal standards contained in the eight fundamental International Labor Conventions, which bear on freedom of association and collective bargaining, the prohibition of forced labor, equality and non-discrimination and the effective abolition of child labor. 
Several other ILO conventions and recommendations refer to migrant workers while others are of special relevance to migrant workers (see Annex 1 for details). In addition, the ILO's international labor standards are of general application: they cover all workers, irrespective of their citizenship and legal status (more details this below).
4. Three major international instruments 

How is protection of migrant workers in the Americas to be addressed in the face of these challenges? Two essential points are widely recognized today:

1) Migration policy and practice can only be viable and effective when they are based on a firm foundation of legal norms, and thus operate under the rule of law.
2) The necessary framework for national law on migration is amply laid out in the three major Conventions (treaties):

· the ILO Migration for Employment Convention of 1949 (No. 97),

· the ILO Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143),

· the UN International Convention on the Protection of Rights of All Migrant Workers and Members of Their Families, 1990.  

These three instruments comprise an international charter on labor migration providing a broad normative framework covering treatment of migrant workers and inter-State cooperation on regulating migration.  

5. Key aspects of the three major Conventions 

Eight points describe the importance of the three major international Conventions addressing specifically the rights of migrant workers:

1 They establish comprehensive “values-based” definitions and legal bases for national policy and practice regarding non-national migrant workers and their family members. They thus serve as tools to encourage States to establish or improve national legislation in harmony with international standards.

2 They lay out a comprehensive agenda for national policy and for consultation and cooperation among States on labor migration policy formulation, exchange of information, providing information to migrants, orderly return and reintegration, etc.

3 The 1990 International Convention further establishes that migrant workers are more than laborers or economic entities; they are social entities with families and accordingly have rights. It reinforces the principles in ILO migrant worker Conventions on equality of treatment with nationals of states of employment in a number of legal, political, economic, social and cultural areas. 

4 ILO Convention 143 and the 1990 Convention include provisions intended to prevent and eliminate exploitation of migrants. 

5 ILO Convention 143 and the 1990 Convention explicitly address unauthorized or clandestine movements of migrant workers, and call for resolving irregular or undocumented situations, in particular through international cooperation.

6. These Conventions also resolve the lacunae of protection for non-national migrant workers and members of their families in irregular status and in informal work by providing norms for national legislation of receiving states and their own states of origin, including minimum protections for undocumented or unauthorized migrant workers. 

7 While the three Conventions address migrant workers, implementation of their provisions would provide a significant measure of protection for other migrants in vulnerable situations, such as victims of trafficking.

8 The extensive, detailed and complementary text contained in these instruments provides specific normative language that can be incorporated directly into national legislation, reducing ambiguities in interpretation and implementation across diverse political, legal and cultural contexts.

6. Principle of non-discrimination in application of human and labor rights

Recognizing the sovereign right of States over their migration policies, three essential notions characterize the protection in existing international law for migrant workers and members of their families:

1. Equality of treatment between regular migrant workers and nationals in the realm of employment and work.

2. Core universal human rights apply to all migrants, regardless of status.  This was established implicitly and unrestrictedly in ILO Convention 143 of 1975 and later delineated explicitly in the 1990 Convention. It is also a principle of international human rights law.

3. The broad array of international labor standards providing protection in treatment and conditions at work, including in safety, health, maximum hours, minimum remuneration, non-discrimination, freedom of association, maternity, apply to all workers.  This notion was most recently upheld in a recent Opinion issued by the Inter-American Court of Human Rights.

These notions are grounded on the concept that the rights and freedoms stipulated in the Universal Declaration of Human Rights apply equally to migrants as to any other individual, as do the provisions of the human rights instruments which have subsequently been developed by the UN.  

By the same token, according to the jurisprudence of the ILO Committee of Experts on the Application of Conventions and Recommendations, the ILO’s Fundamental Conventions mentioned earlier apply to all workers, including migrants, irrespective of their status.  

Furthermore, the International Labor Conference established that all International Labor Standards apply to all workers, regardless of nationality or status, unless otherwise explicitly stated.

This jurisprudence was affirmed and strengthened in the Americas by the opinion of the Inter-American Court of Human Rights of 17 September 2003 which clearly reinforces the application of international labor standards to non-national workers, including those in irregular status.
  

“The Court found that non-discrimination and the right to equality are jus cogens, applicable to all residents regardless of immigration status. Non-discrimination and the right to equality, the Court said, dictate that States cannot use immigration status to restrict the employment or labor rights of unauthorized workers, giving unauthorized workers inter alia equal rights to social security (see paragraph 157). The Court acknowledged that governments have the right (within the bounds of other applicable human rights norms) to deport individuals and to refuse to offer jobs to people without employment documents. However, the Court said, once the employment relationship is initiated, unauthorized workers become rights holders entitled to the full panoply of labor and employment rights available to authorized workers”.

In its conclusions, the Court decided unanimously, that:

“The migrant quality of a person cannot constitute justification to deprive him of the enjoyment and exercise of his human rights, among them those of labor character.  A migrant, by taking up a work relation, acquires rights by being a worker that must be recognized and guaranteed, independent of his regular or irregular situation in the State of employment.  These rights are a consequence of the labor relationship."

7. Elements for a policy agenda
The content of the three major Conventions discussed and related recommendations provides numerous provisions to enable national policies and intergovernmental cooperation on migration and related information, measures to assist migrants, orderly return and reintegration, etc. 

For example, the ILO Recommendation No. 151 of 1975, which provides guidance to ratifying member States and their social partners regarding the application of Convention 143, includes not only detailed elements of “equality of opportunity and treatment”, but also a menu for “social policy” and for “employment and residence” of migrant workers and their families.  

Likewise, ILO Recommendation No. 86 of 1949, supplementary to ILO Convention No. 97 of 1975 provides guidance, inter alia, on regulation of employment recruitment agencies and other intermediaries, access to vocational training and other social services, family reunification and other rights of family members, although the UN Convention of 1990 goes explicitly beyond both ILO conventions as regards, for example, the scope of provisions concerning the rights of migrant workers’ family members.  Annex 1 (last segments) provides annotated details on the ILO Conventions and related Recommendations on migrant workers.

Although the three Conventions are based on the recognition of the sovereign right of States over their migration policies, the recommendations supplementary to ILO Conventions, for example, imply the need for emigration and immigration policies that enable orderly regulated migration flows and ensure the rule of law essential for the protection of the rights of migrant workers and their families. 

International dialogue and consultation on migration has increasingly focused in recent years on identifying common approaches and means for cooperation among States in regulating what is by definition a phenomena requiring international cooperation.  In 1994, delegates of about 160 countries agreed upon a comprehensive common agenda in the chapter on migration of the Plan of Action adopted by the 1994 International Conference on Population and Development (ICPD) in Cairo. 

More recently, the Bern Initiative’s International Agenda for Migration Management elaborated common approaches. Some regional initiatives have also aimed at common approaches (see the last item of the next subsection).   

Another essential contribution to the mobilization of international cooperation was the adoption by resolution, at the 2004 International Labor Conference in Geneva, of the Conclusions of a general discussion on migrant workers. The Conclusions provided for a Plan of Action on migrant workers.  They outline a comprehensive approach to regulating labor migration from a rights based approach in the context of labor market and employment considerations. Especially significant was the adoption of the resolution by consensus by ministerial level government representatives and leadership of trade union and employer federations from the 177 ILO member States. 

Following this Plan of Action, the ILO subsequently drafted a comprehensive Multilateral Framework for Labor Migration from a rights-based approach that takes into account labor market concerns and sovereignty of States.  This non-binding framework was adopted last November by an ILO Tripartite Meeting of Experts. It is submitted to the Governing Body of the ILO for final approval in March 2006.

Taking into account the 2004 International Labor Conference resolution, the framework together with provisions of the Berne Initiative’s International Agenda for Migration Management as well as the report of the Global Commission on International Migration, eight main components of a labor migration policy agenda required to ensure that migration benefits host and home countries and the migrants themselves may be identified:

1) A standards-based foundation for comprehensive national labor migration policies and practices. 

As noted above, the three instruments comprising an international charter on migration provide the normative framework and specific model legislative language required to establish a basis for national policy. 78 different States have now ratified one or more of these three complementary standards, including 23 in the LAC region, soon 24 or 25.
  A major point of establishing rights and legislative policy standards is to ensure social legitimacy and accountability, only guaranteed by a policy foundation in the rule of law.  

2) An informed and transparent labor migration policy and administration 

In destination countries, immigration policies, rules and procedures must respond to measured, legitimate needs, taking into account regular labor market assessments to identify and respond to current and emerging needs for workers, high and low skilled. 

Immigration rules affect the scope for legal entry, work and residence, whereas legal restrictions on the type and length of employment affect rules and visa procedures for tourism, education and immigration. Relatively less restrictive entry regulations, however, do not necessarily entail the right to work or establish residence.  A balanced approach is needed to deal with these issues with a view to preventing irregular labor migration and undesirable obstacles to the mobility of persons for reasons other than work. 

In source countries, there is an equal need for: establishment of clear and coherent migration policies to deal with internal migration and international emigration and immigration; improved functioning of migration administration and institutions; preparing bilateral labor agreements ensuring regular migration channels, especially for women migrants; a labor market information system on jobs at home and abroad; general use of model employment contracts; better employment and vocational training policies and opportunities for women; the monitoring of private recruitment agencies, etc. 

In both countries of destination and origin, policy and practice will also need to address such areas as awareness raising, supervision of recruitment, administration of admissions, training of public service and law enforcement officials, recognition of educational equivalencies, provision of social and health services, labor inspection, rights restoration and recovery for victims of trafficking, and other areas.

3) Institutional mechanisms for dialogue, consultation and cooperation 

Labor migration policy can only be credible, viable and sustainable to the extent it takes into account the interests, concerns and experience of the most-directly affected stakeholders.  

Key stakeholders are the social partners: the employers and businesses that provide employment and the trade unions –worker organizations—representing the interests of workers, both migrants and nationals.  Labor ministries need to have a key role.  Of course, consultation and policy-making must also take into account the multiple concerned ministries and agencies within government as well as concerned civil society bodies and certainly migrants themselves.

4) Enforcement of minimum national employment norms in all sectors of activity
Preventing exploitation of labor migrants, criminalizing abuse of persons that facilitates trafficking, and discouraging irregular employment requires enforcement of clear national minimum standards for protection of workers, national and migrant, in employment.  ILO Conventions on occupational safety and health, against forced labor, and on discrimination provide minimum international norms for national legislation.  

A necessary complement is monitoring and inspection in such areas as agriculture, construction, domestic work, the sex industry and other sectors of ‘irregular’ employment, to prevent exploitation, to detect forced labor, and to ensure minimal decent work conditions for all.

Most countries subject foreigners who work in an irregular situation to sanctions ranging from a fine or imprisonment to forced deportation, including a ban on entry for a certain number of years.   However, enforcement of these measures is weak, resulting in a high number of irregular migrant workers in all countries.  This has become increasingly evident in industrialized countries, especially where law enforcement and related penalties on employers hiring workers who do not have the legal right to work have been relaxed.  

As acknowledged by the Inter-American Court of Human Rights case of 17 September 2003, countries obviously have the right to apply sanctions to migrant workers who do not hold a legal right to employment. However, the Court’s conclusions on that case also suggest the need for balancing sanctions on both the supply and the demand sides of irregular employment.
5) Gender sensitive labor migration measures 

The feminization of labor migration and the prevalence of abuse of women migrants require recognizing gender equality as integral to the process of policy-making, planning and program delivery at all levels.  

In some countries, however, a gender dimension needs to be supplemented by racial and ethnic dimensions, since women may be unequally discriminated on the basis of origin.  

6) A Plan of Action against discrimination and xenophobia

Discrimination and xenophobic hostility against migrants are serious challenges to governance and social cohesion in every region of the world.  ILO research has found discrimination rates of 35 per cent against regular immigrant workers- unlawful discrimination- across Western Europe.  The 2001 World Conference in Durban advanced the ICPD agenda on migration by defining a comprehensive and viable plan of action specifically to combat discrimination and xenophobia against migrants at national, regional and global levels, based on common experience from different regions.  

7) Linking Migration and Development in Policy and Practice

Migration continues to generate significant contributions to both development and social progress and welfare in home and host countries alike.  Migrant workers contribute skills, labor, knowledge and initiative to progress of host countries. They also make major contributions to home countries with their remittances, which contribute to improving human capital and local economies through expenditures on improving housing, schooling, healthcare, and nutrition of family members and entire communities.  

However, since labor is not a commodity, as stated by the Constitution of the ILO, it is essential to emphasize that the migration-development nexus must be constructed on a human rights-based approach.

Social and labor conditions of migrant workers and the degree of integration of migrants determine the levels and extent of economic and social contributions they make to social and economic welfare in host countries.  Specifically, the conditions of migrant workers directly affect the level and nature of their contributions to social welfare, human capital formation, and development in countries of origin.  

These contributions can be enhanced by a broad array of policy measures ranging from reducing costs and constraints on transfer of migrant workers’ remittances to providing accessible mechanisms for regular migration and recognition of employment contributions of all migrant workers. 

8) Regional Consultations and Cooperation
Formalized mechanisms of regular dialogue and cooperation among States-- including participation of concerned stakeholders-- are essential in all regions. Dialogue and cooperation are necessary to operationalize regimes for free circulation of labor/persons across regional economic integration initiatives in several world regions including the Andean Community and Mercosur in the Americas, as well as the East Africa Community, the Economic Community of West African States. 

In the Americas the search for common approaches has also been explored in regional migration dialogues — notably the Puebla and Lima processes.

7. Conclusions

Migration, particularly under irregular conditions, exposes workers to exploitation and abuse. 

Cooperation efforts grounded on the already existing international legal framework for the protection of migrant workers are essential to help countries cope with the problems of exploitation and abuse of migrant workers, and to seek harmonization in national laws and related policies. 

The UN Convention and the two ILO Conventions and related Recommendations apply to nationals and all migrant workers regardless of their nationality and legal status. 

Basic human rights, including the subset of core labor rights of all migrant workers including those in irregular status should be respected.  

Yet, standards are not enough: effective enforcement and access to redress mechanisms are imperative.

All stakeholders, including governments and social partners of origin and destination countries - need to cooperate in reducing irregular migration and ensuring protection of the rights.

Efforts to deal effectively with the plight of migrant workers and their families, therefore, cannot be seen in isolation from laws and policies on migration and (de)regulation of access to employment in both origin and destination countries.  

Accommodating labor migration in the context of inevitably greater diversity and social change requires implementing a policy framework that assures respect for migrants’ rights, dignity and equality of treatment in the practice of States and societies.  

This requires adhering to basic international human and labor rights standards, addressing labor market needs and composition, ensuring decent work opportunities for all, enacting legislation and measures to combat discrimination and promote integration, and implementing accompanying practical measures.  

The Americas exhibit positive dimensions in terms of ratifications of international instruments and cooperation. However, there have been also negative general trends resulting in some cases from deregulation of labor administration and rising informality.  Higher rates of economic growth in several countries of the LAC region in recent years provide a great opportunity for enhancing policy efforts and further cooperation. 

Application of international standards and related national laws together with the new international frameworks for migration management can place technical cooperation at the service of implementing the best principles and practices for regulating international migration.

As the Conclusions of the 2004 International Labor Conference highlighted, Governments, employers’ and workers’ organization and the ILO, together with parliamentarians and civil society organizations have fundamental roles to play in assuring a rights-based approach to international labor migration.  

Annex 1

ILO’s International Labor Standards concerning migrant workers

Fundamental ILO Standards

(Applicable to all categories)

	C29
	Forced Labor Convention
	1930
	

	C105
	Abolition of Forced Labor Convention 
	1957
	

	C87
	Freedom of Association and Protection of the Right to Organize Convention
	1948
	

	C98
	Right to Organize and Collective Bargaining Convention
	1949
	

	C100
	Equal Remuneration Convention
	1951
	

	C111
	Discrimination (Employment and Occupation) Convention
	1958
	

	C138
	Minimum Age Convention
	1973
	 

	C182
	Worst Forms of Child Labor Convention
	1999
	 


See  http://www.ilo.org/standards/

ILO Standards related to migrant workers

ILO labor standards 
 specifically concerning migrant workers include four Conventions and three Recommendations listed in the first of the tables below. About a dozen of other ILO Conventions and Recommendations have special relevance to migrant workers because of the nature of problems addressed (second table).  

	C97
	Migration for Employment Convention (Revised)
	1949
	

	R86
	Migration for Employment Recommendation (Revised)
	1949  
	

	C143
	Migrant Workers (Supplementary Provisions) Convention
	1975
	

	R151
	Migrant Workers Recommendation
	1975
	

	C118
	Equality of Treatment (Social Security) Convention
	1962
	

	C157
	Maintenance of Social Security Rights Convention
	1982
	

	R167
	Maintenance of Social Security Rights Recommendation
	1983
	


Other ILO standards especially relevant to many migrant workers

	C181
	Private Employment Agencies Convention
	1997

	C169
	Indigenous and Tribal Peoples Convention
	1989


Some additional ILO standards concerning labor issues in specific sectors where many migrant workers are concentrated are particularly relevant as well, such as ILO’s Safety and Health Conventions 167 (1988), 176 (1995) and 184 (2001), respectively on construction, mining and agriculture. 

Annex 1 (cont.)

ILO Convention 143 and Recommendation 151

Convention No. 143

Migrant Workers (Supplementary Provisions)

Convention, 1975

· The Convention is intended to:

· combat migrations in abusive conditions; and

· promote equality of opportunity and treatment for migrant workers.

Migrations in abusive conditions (Part I)

· Each State which ratifies the Convention undertakes to respect the basic human rights of all migrant workers.

· It has to systematically seek to determine, in consultation with the representative organizations of employers and workers:

· whether there are illegally employed migrant workers on its territory; and

· whether there depart from, pass through or arrive in its territory any movements of migrants for employment subjected to conditions contravening relevant international instruments, or national laws or regulations.

· States have to take the necessary measures to prevent and eliminate these abuses, including measures against the organizers of illicit or clandestine movements of migrants for employment and against those who employ workers who have immigrated in illegal conditions. One of the purposes of these measures must be to prosecute the authors of manpower trafficking, whatever the country from which they exercise their activities.

· They also have to establish the systematic exchange of information on this subject, in consultation with representative organizations of employers and workers.

· Provision has to be made under national laws or regulations for the effective detection of the illegal employment of migrant workers and for sanctions against persons who:

· illegally employ migrant workers;

· organize movements of migrants for employment involving

· abuses;

· knowingly provide assistance to such movements.

· The representative organizations of employers and workers have to be consulted in regard to the laws and regulations and other measures provided for in the Convention and designed to prevent and eliminate abuses and must have the possibility of taking initiatives for this purpose.

· A migrant worker who resides legally in a country and who has lost her or his employment:

· must not be regarded as being in an irregular situation by the mere fact of the loss of employment; and

· must enjoy equality of treatment with nationals in respect in particular of guarantees of security of employment, alternative employment and retraining.

· A migrant worker in an irregular situation and whose position cannot be regularized must enjoy equality of treatment for her of himself and her or his family in respect of rights arising out of past employment as regards:

· remuneration;

· social security; and

· other benefits.

· In case of dispute about these rights, he must have the possibility of presenting her or his case to a competent body, either personally or through a representative.

· In case of expulsion of the worker or her or his family, the cost must not be borne by them.

Equality of opportunity and treatment (Part II)

· Each State which ratifies the Convention undertakes to declare and pursue a national policy designed to promote and guarantee equality of opportunity and treatment for migrant workers and members of their family who are lawfully within its territory in respect of:

· employment and occupation;

· social security;

· trade union and cultural rights; and

· individual and collective freedoms.

· It has to:

· seek the co-operation of employers' and workers' organizations and other appropriate bodies in promoting the acceptance and observance of this policy;

· enact such legislation and promote such educational programmes;

· take measures aimed at acquainting migrant workers as fully as possible with the policy adopted by the State, with their rights and obligations and with activities designed to give effective assistance to migrant workers in the exercise of their rights and for their protection;

· repeal any statutory provisions and modify any administrative instructions or practices which are inconsistent with the policy;

· in consultation with representative organizations of employers and workers, formulate and apply a social policy which enables migrant workers and their families to share in advantages enjoyed by its nationals while taking account, (without adversely affecting the principle of equality of opportunity and treatment), their special needs;

· encourage the efforts of migrant workers and their families to preserve their national and ethnic identity and their cultural ties with their country of origin, including the possibility for children to be given some knowledge of their mother tongue;

· guarantee equality of treatment, with regard to working conditions, for all migrant workers who perform the same activity.

· A State may:

· make the free choice of employment subject to a minimum prescribed period of residence (not exceeding two years);

· make regulations concerning recognition of occupational qualifications, after consultation with the representative organizations of employers and workers.

· States have to collaborate to facilitate the reunification of the families of migrant workers legally residing in their territory.

· Any Member may, by a declaration appended to its ratification, exclude either Part of the Convention from its acceptance. In such cases it may at any time cancel that declaration by a subsequent declaration.

RECOMMENDATION No. 151

Migrant Workers Recommendation, 1975

Equality of opportunity and treatment

· Migrant workers lawfully within the territory of a State or whose position has been regularized should enjoy effective equality of opportunity and treatment with nationals in respect of, among other matters:

· access to vocational guidance and placement services;

· access to vocational training and employment of their own choice;

· advancement;

· security of employment and the provision of alternative employment;

· remuneration (for work of equal value);

· conditions of work;

· membership of trade unions.

· Appropriate measures should be taken with a view to:

· fostering public understanding of these principles;

· examining complaints and securing the correction of any practices regarded as in conflict with these principles;

· informing migrant workers and their families, in a language with which they are familiar;

· advancing their knowledge of the language or languages of the country of employment;

· promoting their adaptation to the society of the country of employment and assisting them to preserve their national and ethnic identity and their cultural ties with their country or origin.

· Equality of treatment for migrant workers whose position cannot be regularized, as envisaged in Convention No. 143, should include trade union membership and the exercise of trade union rights.

Social policy

· Each State should, in consultation with representative organizations of employers and workers, formulate and apply a social policy which enables migrant workers and their families to share in advantages enjoyed by its nationals.

· In this context, it should take account, without adversely affecting the principle of equality of opportunity and treatment, of such special needs as these migrant workers may have until they are adapted to the society of the country of employment.

· This social policy should be periodically reviewed and evaluated and where necessary revised.

· It should include:

· measures to facilitate the reunification of families;

· measures for the protection of the health of migrant workers; and

· social services to which migrant workers and their families should have access.

Employment and residence

· A migrant worker regularly admitted to the territory of a State and who loses her or his employment should:

· be allowed an extension of the authorization of residence with a view to seeking alternative employment;

· be entitled to reinstatement or compensation in the event of unjustified termination of employment.

· A migrant worker who is the object of an expulsion order should have the right of appeal, which should stay the execution of the order, subject to the requirements of national security or public order.

· A migrant worker who leaves the country of employment should be entitled, irrespective of the legality of her or his stay therein:

· to any outstanding remuneration, including severance payments;

· to benefits which may be due in respect of any employment injury suffered;

· to compensation in lieu of any annual holidays not used; and

· to reimbursement of any social security contributions which do not give rise to entitlement to benefits.

· Where any claim to these rights is in dispute, the worker should be able to have her or his interests represented before the competent body.
Annex 1 (cont.)

Convention 97 and Recommendations 86 

Convention No. 97

Migration for Employment Convention (Revised), 1949

Migrant for employment: a person who migrates from one country to another with a view to being employed otherwise than on her or his own account. The term includes any person regularly admitted as a migrant for employment.

The Convention does not apply to:

· frontier workers;

· short-term entry of members of the liberal professions and artistes;

· and

· seafarers.

· Each State which ratifies the Convention undertakes to make available on request to the ILO and to other States information on:

· national policies, laws and regulations relating to emigration and immigration;

· special provisions concerning migration for employment and the conditions of work and livelihood of migrants for employment;

· agreements concluded in this field.

· It also has to:

· satisfy itself that there is maintained a free service to assist migrants for employment and provide them with information;

· take appropriate steps against misleading propaganda relating to emigration and immigration;

· take measures to facilitate the departure, journey and reception of migrants for employment;

· maintain appropriate medical services for the migrants for employment and members of their families;

· ensure that the services provided by its public employment service to migrants for employment are rendered free;

· permit these workers to transfer part of their earnings and savings, in accordance with national laws and regulations concerning export and import of currency.

· It has to apply, without discrimination in respect of nationality, race, religion or sex, to immigrants lawfully within its territory, treatment no less favorable than that which it applies to its own nationals in respect of the following matters:

· In so far as such matters are regulated by laws or regulations, or are subject to the control of administrative authorities:

a) remuneration, hours of work, holidays with pay, restrictions on home work, minimum age for employment, training, women’s work and the work of young persons;

b) membership of trade unions and enjoyment of the benefits of collective bargaining;

c)
accommodation.

· Social security, subject to the following limitations:

a)
arrangements for the maintenance of acquired rights and rights in course of acquisition;

b)
special arrangements (benefits payable wholly out of public funds and allowances paid to persons who do not fulfill the contribution conditions prescribed for the award of a normal pension).

· Employment taxes, dues or contributions.

· Legal proceedings relating to the matters referred to in the Convention.

· Each Member for which this Convention is in force undertakes to ensure that the services rendered by its public employment service to migrants for employment are free of charge.

· A migrant for employment who has been admitted on a permanent basis and the members of her or his family authorized to accompany the worker cannot be returned to their territory of origin because the migrant is unable to follow her or his occupation by reason of illness contracted or injury sustained subsequent to entry, unless:

· the person concerned so desires; or

· an international agreement to which the State concerned is a party so provides.

· The authorities in States between which the number of migrants is sufficiently large have to, whenever necessary or desirable, enter into agreements for the purpose of regulating matters of common concern arising in connection with the application of the Convention.

· The migrant for employment must be granted the right to transfer part of her or his earnings and savings, taking into account the limits allowed by national laws and regulations concerning export and import of currency.

· Finally, the Convention contains three Annexes. Each State which ratifies the Convention may, by a declaration appended to its ratification, exclude from its ratification any or all of the Annexes, which cover:

· the regulation of recruitment, placing and conditions of labor of migrants for employment: (a) recruited otherwise than under government-sponsored arrangements for group transfer (Annex I); or (b) recruited under such arrangements (Annex II);

· exemption from customs duties for the importation of the personal effects, tools and equipment of migrants for employment (Annex III).

RECOMMENDATION No. 86

Migration for Employment Recommendation (Revised), 1949

· The Recommendation contains guidance on, among other matters, the organization of the free service provided to assist migrants and the types of assistance that it should provide, as well as the information that States should make available to the ILO.

· It provides for the regulation of intermediaries undertaking the recruitment, introduction or placing of migrants for employment.

· It calls for:

· the facilitation of migration, among other measures, through vocational training and access to schools;

· the adoption of measures to permit family reunification; 
· the possibility for migrants for employment authorized to reside in a territory and the members of their families authorized to join them to be admitted to employment in the same conditions as nationals, or at least the limitation of restrictions in this respect.

· A State should refrain from removing from its territory a migrant for employment who has been regularly admitted (and, where appropriate, the members of her or his family) on account of her or his lack of means or the state of the employment market, unless an agreement to this effect has been concluded between the country of emigration and the country of immigration concerned.

· The State of origin of a migrant worker who has retained her or his nationality and returns there should admit such a person to the benefit of measures for relief and for promoting the re-employment of the unemployed, without any condition as to previous residence or employment.

· In appropriate cases, States should conclude bilateral agreements relating to the application of Convention No. 97 and Recommendation No. 86. For this purpose, the Annex to the Recommendation contains a Model Agreement intended to serve as a guide for States.

Annex 2

UN Standards related to migrant workers

	International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families
	Adopted by General Assembly resolution 45/158 of 18 December 1990 (Entry into force: 1 July 2003). For more detail, visit the site of the CMW Committee.


Other Relevant UN Standards

	International Convention on the Elimination of All Forms of Racial Discrimination (CERD)
	Adopted and opened for signature and ratification by General Assembly resolution 2106 (XX) of 21 December 1965; entry into force 4 January 1969. For the jurisprudence under the Convention, visit the site of CERD Committee.

	

	Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
	Adopted and opened for signature, ratification and accession by General Assembly resolution 34/180 of 18 December 1979; entry into force 3 September 1981. For the jurisprudence under the Convention, visit the site of CEDAW Committee.

	

	International Covenant on Economic, Social and Cultural Rights (ICESCR)
	Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966; entry into force 3 January 1976.

	

	International Covenant on Civil and Political Rights (ICCPR)
	Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966, entry into force 23 March 1976.

	

	Convention on the Rights of the Child (CRC)
	Adopted and opened for signature, ratification and accession by General Assembly resolution 44/25 of 20 November 1989; entry into force 2 September 1990. For the jurisprudence of the Convention, visit the site of CRC Committee.

	

	Protocol to prevent, suppress and punish trafficking in persons, especially women and children, supplementing the United Nations Convention 
	
	


Annex 3

Ratifications of international instruments 

on migration / migrant workers’ rights

(as of 31 October 2007)

· ILO Migration for Employment Convention No. 97 of 1949.

· ILO Migrant Workers (Supplementary Provisions) Convention No. 143 of 1975.

· UN Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families of 1990. 

STATUS:


ILO Convention   97:  


47 ratifications
ILO Convention 143:



23 ratifications
UN Convention, 1990:


State Parties: 37 (Non-ratified signatories: 14)
Summary:
54 States have ratified one or both of the ILO conventions. 

78 States have ratified one or more of these three instruments.

	State

(In bold, has ratified one or more instruments)
	Ratification ILO C-97
	Ratification ILO C-143
	Ratification or accession (a)

1990 Convention
	Signature 1990 Convention

	Albania
	02 Mar. 2005
	12 Sept. 2006
	
	05 June 2007
	

	Algeria
	19 Oct. 1962
	
	(a)
	21 Apr. 2005
	

	Argentina
	
	
	
	23 Feb. 2007
	10 Aug. 2004

	Armenia
	27 Jan. 2006
	27 Jan. 2006
	
	
	

	Azerbaijan
	
	
	(a)
	11 Jan. 1999
	

	Bahamas
	25 May 1976
	
	
	
	

	Bangladesh
	
	
	
	
	07 Oct. 1998

	Barbados
	08 May 1967
	
	
	
	

	Belgium
	27 July 1953
	
	
	
	

	Belize
	15 Dec. 1983
	
	(a)
	14 Nov. 2001
	

	Benin
	
	11June 1980
	
	
	15 Sept. 2005

	Bolivia
	
	
	(a)
	12 Oct. 2000
	

	Bosnia &-Herzegovina
	02 June 1993
	02 June 1993
	(a)
	13 Dec. 1996
	

	Brazil
	18 June 1965
	
	
	
	

	Burkina Faso
	09 June 1961
	09 Dec. 1977
	
	26 Nov. 2003
	16 Nov. 2001

	Cambodia
	
	
	
	
	27 Sept. 2004

	Cameroon
	03 Sept. 1962
	04 July 1978
	
	
	

	Cape Verde
	
	
	(a)
	16 Sept. 1997
	

	Chile
	
	
	
	21 Mar. 2005
	24 Sept. 1993

	Colombia
	
	
	
	24 May 1995
	

	Comoros
	
	
	
	
	22 Sept. 2000

	Cuba
	29 Apr. 1952
	
	
	
	

	Cyprus
	23 Sept. 1960
	28 June 1977
	
	
	

	Dominica
	28 Feb. 1983
	
	
	
	

	Ecuador
	5 Apr. 1978
	
	(a)
	06 Feb. 2002
	

	El Salvador
	
	
	
	14 Mar. 2003
	13 Sept. 2002

	Egypt
	
	
	(a)
	19 Feb. 1993
	

	France
	29 Mar. 1954
	
	
	
	

	Gabon 
	
	
	
	
	15 Dec. 2004

	Germany
	22 June 1959
	
	
	
	

	Ghana
	
	
	(a)
	08 Sept. 2000
	

	Granada
	9 July 1979
	
	
	
	

	Guatemala
	13 Feb. 1952
	
	
	14 Mar. 2003
	07 Sept. 2000

	Guinea
	
	05 June 1978
	(a)
	08 Sept. 2000
	

	Guinea-Bissau
	
	
	
	
	12 Sept. 2000

	Guyana
	8 June 1966
	
	
	
	15 Sept. 2005

	Honduras
	
	
	
	11 Aug. 2005
	

	Hong Kong (ChinaSAR)*
	22 Jan. 1951
	
	
	
	

	Indonesia
	
	
	
	
	22 Sept. 2004

	Israel
	30 Mar. 1953
	
	
	
	

	Italy
	22 Oct. 1952
	23 June 1981
	
	
	

	Jamaica
	22 Dec. 1962
	
	
	
	

	Kenya
	30 Nov. 1965
	09 Apr. 1979
	
	
	

	Kyrgyz Republic
	
	
	(a)
	29 Sept. 2003
	

	Lesotho
	
	
	
	16 Sept. 2005
	24 Sept. 2004

	Liberia
	
	
	
	
	22 Sept. 2004

	Libyan ArabJamahiriya
	
	
	(a)
	18 June 2004
	

	The former Yugoslav Republic of Macedonia
	17 Nov. 1991
	17 Nov. 1991
	
	
	

	Madagascar
	14 June 2001
	
	
	
	

	Malawi
	22 Mar. 1965
	
	
	
	

	Malaysia (Sabah)
	03 Mar. 1964
	
	
	
	

	Mali
	
	
	(a)
	06 June 2003
	

	Mauritania
	
	
	(a)
	22 Jan. 2007
	

	Mauritius
	02 Dec. 1969
	
	
	
	

	Mexico
	
	
	
	8 Mar. 1999
	22 May. 1991

	Moldova
	12 Dec. 2005
	
	
	
	

	Montenegro
	03 June 2006
	03 June 2006
	
	
	23 Oct. 2006

	Morocco
	
	
	
	21 June 1993
	15 Aug. 1991

	Netherlands
	20 May 1952
	
	
	
	

	New Zealand
	10 Nov. 1950
	
	
	
	

	Nicaragua
	
	
	(a)
	26 Oct. 2005
	

	Nigeria
	17 Oct. 1960
	
	
	
	

	Norway
	17 Feb. 1955
	24 Jan. 1979
	
	
	

	Paraguay
	
	
	
	
	13 Sept. 2000

	Peru
	
	
	
	14 Sept. 2005
	22 Sept. 2004

	Philippines
	
	14 Sept. 2006
	
	05 July 1995
	15 Nov. 1993

	Portugal
	12 Dec. 1978
	12 Dec. 1978
	
	
	

	Saint Lucia
	14 May 1980
	
	
	
	

	San Marino
	
	23 May 1985
	
	
	

	Sao Tome & Principe
	
	
	
	
	06 Sept. 2000

	Senegal
	
	
	(a)
	09 June 1999
	

	Serbia
	24 Nov. 2000
	24 Nov. 2000
	
	
	11 Nov. 2004

	Seychelles
	
	
	(a)
	15 Dec. 1994
	

	Sierra Leone
	
	
	
	
	15 Sept. 2000

	Slovenia
	29 May 1992
	29 May 1992
	
	
	

	Spain
	21 Mar. 1967
	
	
	
	

	Sri Lanka
	
	
	(a)
	11 Mar. 1996
	

	Sweden
	
	28 Dec. 1982
	
	
	

	Syria
	
	
	
	02 June 2005
	

	Tajikistan
	10 Apr. 2007
	10 Apr. 2007
	
	08 Jan. 2002
	07 Sept. 2000

	Tanzania (Zanzibar)
	22June 1964
	
	
	
	

	Trinidad & Tobago
	24 May 1963
	
	
	
	

	Timor Leste
	
	
	(a)
	30 Jan. 2004
	

	Togo
	
	08 Nov. 1983
	
	
	15 Nov. 2001

	Turkey
	
	
	
	27 Sept. 2004
	13 Jan. 1999

	Uganda
	
	31 Mar. 1978
	(a)
	14 Nov. 1995
	

	United Kingdom
	22 Jan. 1951
	
	
	
	

	Uruguay
	18 Mar. 1954
	
	(a)
	15 Feb. 2001
	

	Venezuela
	09 June 1983
	09 June 1963
	
	
	

	Zambia
	02 Dec. 1964
	
	
	
	


* China notified 1 July 1997 regarding continued application of ILO Convention 97 in Hong Kong Special Administrative Region.

(Signature is a preliminary step to ratification for UN Conventions. Accession is an “all in one” adoption of the Convention equivalent to ratification, both signifying that the country has become a Contracting or State Party to the Convention, and is committed to incorporating the Convention provisions into national law and practice).

Source:
Texts & information on ILO Conventions at www.ilo.org/ilolex
Text & information on the 1990 Convention at www.unhchr.ch  and/or www.december18.net 
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Annex 4

ILO’s International Labor Migration Program (MIGRANT)

(as of 2006 –  updated versions available on request)

This note is meant to provide simply a general idea of the ILO’s International Labor Migration Program in terms of objectives and scope based on a snapshot of its major activity at the end of 2006.  An updated review can be provided on request and/or by visiting the ILO’s webpage.

ILO-MIGRANT promotes and supports effective practices by ILO member States in combating discrimination against migrants and in helping their social and economic integration. 
It includes two major EU funded projects focused on the EU and Africa with emphasis on policies and mechanisms for managing labor migration for integration and development.
ILO-MIGRANT’s work (as of late 2006) is grounded in a Resolution adopted by the International Labor Conference 2004 (92nd session),
 calling on the ILO to carry out a plan of action on migrant workers designed to ensure that migrant workers are covered by the provisions of international labor standards, while benefiting from applicable national labor and social laws. This plan includes the development of a non-binding multilateral framework for a rights-based approach to labor migration, action to promote wider application of international labor standards and other relevant instruments, strengthening social dialogue, technical assistance for capacity building, and support for implementation of the ILO global employment agenda at national level. The Resolution also reiterated the need for inter-agency collaboration by calling on the ILO to establish a forum, in partnership with other relevant international organizations, for increased tripartite dialogue on labor migration. The Committee's report asked the ILO to present the framework for managing migration to the Organization's Governing Body in its March 2006 session.
ILO Director-General Juan Somavia said "This plan of action… is a major achievement that serves as a milestone for the future."  
Based on that Resolution and plan of action, an ILO tripartite meeting of experts was held during 31 October - 2 November 2005 in Geneva to review the draft of the ILO Multilateral Framework on Labor Migration, prior to its submission to the ILO's Governing Body in March 2006.

An ILO Sub-regional Tripartite Seminar on Labor Migration in Central America and Mexico was also carried out in April, 2004 in San Jose with the participation of governments, employers’ and workers organizations’ delegates representing 8 Latin American countries (Costa Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Mexico, Nicaragua, Panama), as well as some international agencies and NGOs. The main objective of the meeting was to engage the sub-region in the debate and elaboration of responses on labor protection for migrant workers before the General Discussion on Migrant Workers during the International Labor Conference in June 2004. 
This Seminar’s agenda reviewed migration trends in the sub-region and various issues such as trafficking in women and children, the situation of women migrant domestic, remittances, international instruments on migrant workers, and the role of social partners in migration policy.

PRESENTACIÓN DEL ACNUR

PROGRAMA INTERAMERICANO PARA LA PROMOCIÓN 

Y PROTECCIÓN DE LOS DERECHOS HUMANOS DE LOS MIGRANTES

WASHINGTON D.C., 07 DE MARZO DE 2008

Juan Carlos Murillo González – ACNUR, Costa Rica

Asesor Jurídico Regional

RETOS CONTEMPORÁNEOS DE LA PROTECCIÓN INTERNACIONAL DE REFUGIADOS: EL VÍNCULO ENTRE MIGRACIÓN Y ASILO

En seguimiento a la resolución 2289 de la Asamblea General de la OEA (AG/XXXVII-O/07) y atendiendo la invitación del Comité de Asuntos Jurídicos y Políticos de la Organización de Estados Americanos, el ACNUR se complace en compartir con Ustedes algunas buenas prácticas e información general sobre las actividades realizadas durante el año 2007, como parte de la implementación del Programa Interamericano para la promoción y protección de los derechos humanos de los migrantes. Para nuestra Oficina uno de los retos contemporáneos más importantes de la protección internacional de refugiados lo constituye precisamente la identificación de solicitantes de asilo y refugiados dentro de los flujos migratorios, y en particular, la atención de grupos vulnerables, tales como niños separados o no acompañados y las víctimas de trata. 

I. IDENTIFICACIÓN DE PERSONAS NECESITADAS DE PROTECCIÓN INTERNACIONAL DENTRO DE LOS FLUJOS MIGRATORIOS MIXTOS.

El ACNUR, durante el año 2007, continuó apoyando el marco normativo e institucional para la atención diferenciada de las necesidades de protección de refugiados y migrantes. Como tendencia regional hemos observado un renovado interés de los Estados por adoptar normativa interna en materia de protección de refugiados
 y de actualizar su legislación migratoria
.
En un contexto regional donde los solicitantes de asilo y refugiados se encuentran inmersos dentro de los grandes flujos migratorios que atraviesan el continente de norte a sur y de sur a sur, y constituyen una pequeña proporción de dichos flujos, se ha mejorado el entendimiento entre los Estados de la necesidad de establecer mecanismos concretos para su identificación.
Igualmente los flujos migratorios regionales y extra-regionales dan cuenta de un creciente número de niños no acompañados o separados y de víctimas de trata. Aún si en ambos casos los números no son significativos, ciertamente la atención de estos grupos particularmente vulnerables, presupone la evaluación de sus necesidades de protección.

Por otra parte, es importante resaltar que tanto la migración como el desplazamiento forzado en la región tienen un impacto desproporcionado en la población afro-descendiente y en los pueblos indígenas. Y en el caso de este último grupo, su desplazamiento pone en riesgo su supervivencia misma, en tanto se afecta  su territorio, su cultura y su autonomía.

Si bien hoy se habla cada vez más de la feminización de la migración, igualmente es necesario realizar más estudios sobre el fenómeno creciente de los niños no acompañados o separados, y sus necesidades de protección, ya sea que se trate de niños migrantes o refugiados, al igual que el impacto de la migración y el desplazamiento forzado en las poblaciones afro-descendientes e indígenas en el continente americano
.

Estas nuevas tendencias subrayan una vez más la importancia de abordar la migración y la protección de refugiados con un enfoque diferenciado que tenga en cuenta las necesidades de protección de los distintos grupos y personas en función de su edad, género y diversidad.

Durante el año 2007, igualmente algunos Estados han anunciado la puesta en práctica de procesos de regulación migratoria para beneficiar a migrantes, refugiados de larga data y otras personas necesitadas de protección
. 

Ante este panorama regional, es importante que los Estados cuenten con mecanismos y marcos legales que les permitan identificar a solicitantes de asilo y refugiados dentro de los flujos migratorios, así como evaluar las necesidades específicas de protección de mujeres y niños. Para preservar el asilo, es necesario distinguir entre migrantes y refugiados y por lo tanto, la gestión migratoria ha de ser sensible a la protección internacional de refugiados. 

Desde la adopción del Programa Interamericano para la promoción y protección de los derechos humanos de los migrantes nuestra Oficina ha venido apoyando a los Estados en 3 áreas específicas, a saber: 

1. La adopción de marcos normativos para la protección de refugiados y la modificación de la legislación migratoria,

2. El establecimiento de marcos institucionales y operativos para la determinación de la condición de refugiado,

3. La capacitación de oficiales de migración y frontera, así como de los funcionarios de los órganos nacionales para la determinación de la condición de refugiado.

II. BUENAS PRÁCTICAS Y ACTIVIDADES REALIZADAS PARA APOYAR A LOS ESTADOS EN LA IDENTIFICACIÓN DE SOLICITANTES DE ASILO Y  REFUGIADOS INMERSOS DENTRO DE LOS FLUJOS MIGRATORIOS.

Algunas de las actividades desarrolladas por nuestra Oficina durante el año 2007 para apoyar a los Estados en la identificación de personas necesitadas de protección internacional dentro de los flujos migratorios son las siguientes: 

1. Foros mundiales y regionales sobre migración, y la posición del ACNUR sobre el vínculo existente entre migración y protección de refugiados.

Conscientes del nuevo contexto regional en el cual se brinda protección internacional a los refugiados, el ACNUR ha reiterado ante los distintos foros regionales y mundiales sobre migración que la gestión migratoria y la protección de refugiados son dos actividades distintas, pero complementarias y,  en consecuencia, es necesario diferenciar entre migrantes y refugiados, y reconocer las necesidades y los derechos específicos de los refugiados. Lo anterior sin detrimento del respeto de los derechos humanos de los migrantes, independientemente de su condición migratoria, y de todas las personas que se encuentran bajo la jurisdicción de un Estado.

Igualmente, con el apoyo financiero del Gobierno de Canadá, el ACNUR convocó en diciembre pasado a expertos gubernamentales, de organismos internacionales y la sociedad civil para debatir sobre el vínculo entre migración y asilo, como uno de los retos contemporáneos de la protección internacional de refugiados.

2. Asesoría técnica para la revisión y adopción de legislación en materia de refugiados y migración.

Como parte del fortalecimiento de los marcos normativos para la protección internacional de refugiados en la región, se han realizado importantes avances en la redacción de los borradores de legislación sobre refugiados en Chile, México y Nicaragua, así como la revisión de la legislación migratoria en Costa Rica, Honduras y Panamá. También dentro del marco de la Conferencia Regional sobre Migración (Proceso Puebla) el ACNUR conjuntamente con la OIM copatrocinó la realización de un seminario sobre legislación migratoria, el cual se realizó en Ciudad de Guatemala, en febrero de 2007. Dicho seminario permitió a los Estados pasar revista de la importancia de las políticas públicas en materia migratoria, el fortalecimiento de los marcos normativos y el establecimiento de salvaguardas específicas para la protección de refugiados.

3. Apoyo para el establecimiento de procedimientos justos y eficientes para la determinación de la condición de refugiado.

Como parte del Plan de Acción de México para Fortalecer la Protección de Refugiados en América Latina, el ACNUR suscribió un acuerdo de cooperación con la Dirección General de Migración de Costa Rica, y continúa apoyando las actividades realizadas por los órganos nacionales para la determinación de la condición de refugiados en la mayoría de los países de América Latina, tales como Ecuador, México y Panamá. Paralelamente, es importante subrayar la asignación de recursos financieros nacionales para la protección de refugiados y el funcionamiento de los órganos nacionales para la determinación de la condición de refugiados, en muchos países de la región, como es el caso de Argentina, Brasil, Chile y la República Bolivariana de Venezuela. 

4. Reconocimiento de las necesidades diferenciadas de protección.
La legislación de varios países de la región reconoce expresamente que la persecución puede guardar relación con el género y la edad, y establece salvaguardas específicas para la protección de mujeres y niños refugiados
. 

A efectos de promover un mejor entendimiento de las necesidades de protección en función de la edad, género y diversidad, el ACNUR copatrocinó, conjuntamente con los Gobiernos de Canadá y El Salvador y la OIM, la realización de un seminario sobre Mujer y Migración, el cual se realizó en San Salvador en julio de 2007, bajo el marco de la Conferencia Regional de Migración (Proceso Puebla).

En materia de niños, el ACNUR continua profundizando los resultados del estudio preliminar sobre niños no acompañados o separados en la frontera sur de México y algunos países centroamericanos, el cual ha permitido dar cuenta de un creciente número de niños que participan en los flujos migratorios así como sus necesidades de protección en virtud de su vulnerabilidad. En este sentido, el ACNUR valora el compromiso de los países miembros de la Conferencia Regional de Migración con la protección de niños y la importancia de la determinación de su interés superior a través de la  adopción de los “Lineamientos Regionales para el Retorno de Niños y Adolescentes Víctimas de Trata”.

Por otra parte, es importante indicar que muchos países de la región han adoptado normativa interna en materia de trata, lo cual ha permitido fortalecer los mecanismos nacionales para su identificación y protección. Igualmente, nos complace informarles que algunas de las víctimas de trata identificadas por los Estados y los organismos internacionales han sido debidamente reconocidas como personas refugiadas en países tales como Brasil y Panamá.

Recientemente nuestra Oficina Regional para México, Cuba y Centroamérica publicó un folleto informativo resaltando la vulnerabilidad de los niños no acompañados o separados y de las víctimas de trata, y la importancia que sus necesidades de protección sean evaluadas por parte de los Estados, los organismos internacionales y las organizaciones de la sociedad civil, independientemente de que puedan o no calificar como refugiados.

En materia de diversidad, el ACNUR da seguimiento al impacto desproporcionado del desplazamiento forzado en la región andina respecto de afro-descendientes e indígenas. Se inició un estudio preliminar para identificar comunidades en riesgo de desplazamiento y los movimientos transfronterizos de indígenas hacia Ecuador y Venezuela. Igualmente confiamos que dicho estudio preliminar pueda igualmente ser replicado en un futuro cercano en Brasil y Panamá.

5. Actividades regionales de capacitación y formación en materia de derecho internacional de refugiados.

Dentro de los programas de formación en materia de derecho internacional de refugiados para el fortalecimiento de los órganos nacionales para la determinación de la condición de refugiados y de los funcionarios de frontera y migración, quisiéramos resaltar 2 iniciativas concretas:

a) Curso Regional Latinoamericano de derecho internacional de refugiados

A finales de septiembre de 2007, se realizó en la ciudad de Santiago, Chile el V Curso Regional Latinoamericano de Derecho Internacional de Refugiados, con la participación de 28 oficiales gubernamentales encargados de la determinación de la condición de refugiado (entre ellos, 14 mujeres). El VI Curso Regional se realizará en Bogotá, Colombia durante el segundo semestre de este año y contará con la participación de 25 funcionarios gubernamentales de toda América Latina.

Igualmente, dentro del marco de la Conferencia Regional de Migración (Proceso Puebla), y promoviendo el intercambio de buenas prácticas dentro de la cooperación norte-sur, los gobiernos de Canadá, Estados Unidos de América y México, con la participación del ACNUR, realizaron un taller sobre control migratorio e identificación de documentación fraudulenta para funcionarios consulares, y de frontera y migración. El taller se realizó en octubre de 2007 en la ciudad de Belice y contó con la participación de 33 funcionarios consulares y de frontera y migración, procedentes de Belice, Guatemala, Honduras, Nicaragua y República Dominicana. 

Este programa regional incluye un módulo sobre protección de refugiados el cual abarca elementos básicos que permitan a los oficiales de migración y de frontera de los países identificar a los solicitantes de asilo y los refugiados inmersos dentro de los flujos migratorios, a pesar de que constituyan un porcentaje muy pequeño dentro del número total de personas que se trasladan de un Estado a otro, principalmente por motivaciones económicas, pobreza y exclusión social.

III. EVALUACIÓN DE LAS NECESIDADES ESPECÍFICAS DE PROTECCIÓN DE NIÑOS NO ACOMPAÑADOS O SEPARADOS Y DE LAS VÍCTIMAS DE TRATA.

Finalmente, el ACNUR quisiera compartir su preocupación con las distinguidas delegaciones sobre la importancia de la evaluación de las necesidades de protección de niños no acompañados o separados y de las víctimas de trata, independientemente de que puedan o no requerir protección internacional como refugiados.

El ACNUR ha observado a través de los estudios realizados en la frontera sur de México y algunos países centroamericanos el incremento de la participación de niños separados o no acompañados en los flujos migratorios. En la mayoría de los casos, el único interés de estos menores no acompañados o separados es reencontrarse con sus familiares en el extranjero. Aunque unos pocos han solicitado el reconocimiento de la condición de refugiado en los países de tránsito o de destino, sus necesidades de protección han de ser evaluadas en todos los casos por los Estados, los organismos internacionales y las organizaciones de la sociedad civil sobre la base del interés superior del menor, habida cuenta de su alta vulnerabilidad. En este sentido, el ACNUR exhorta a los Estados a adoptar mecanismos y salvaguardias específicas para la identificación, atención y protección de niños migrantes y refugiados.

En materia de trata,  reconocemos el interés de los Estados en adoptar normativa interna en materia de trata para la implementación del Protocolo de Palermo para prevenir, reprimir y sancionar la trata de personas, especialmente mujeres y niños. Sin embargo, quisiéramos llamar su atención sobre el hecho que la protección de las víctimas de trata va más allá  del retorno como única solución para su problemática. En efecto, el Protocolo de Palermo igualmente hace un llamado a los Estados para que consideren la posibilidad de que las víctimas de trata puedan permanecer legalmente en los países en los que se encuentran (art.7), incluyendo la posibilidad de solicitar asilo. Este es el sentido de la cláusula de salvaguardia establecida en el Protocolo de Palermo (art. 14).

A efectos de facilitar la implementación de esta cláusula de salvaguardia y promover un mayor entendimiento entre el vínculo existente entre la trata de personas y la protección internacional de refugiados, el ACNUR adoptó lineamientos específicos respecto de aquellos casos en los cuales las víctimas o potenciales víctimas de trata podrían satisfacer los criterios de la definición de refugiado bajo los  términos de la Convención sobre el Estatuto de los Refugiados de 1951 y su Protocolo de 1967. Ciertamente nuestro interés en materia de trata es doble: Por un lado, nos interesa que los refugiados no se conviertan en víctimas de trata, de la misma forma que buscamos que quienes han sido víctimas de trata o potenciales víctimas que aleguen un temor fundado de persecución para negarse a volver a su país de nacionalidad o de residencia habitual, puedan tener acceso a los procedimientos de asilo para la evaluación de sus necesidades de protección internacional.

En consecuencia, ACNUR valora el creciente interés de los Estados de adoptar legislación nacional para combatir el flagelo de la trata de personas, pero igualmente subraya la importancia de que se establezcan salvaguardias específicas en su normativa interna para que las víctimas de trata puedan solicitar asilo. Tal posibilidad existe en la práctica estatal en países tales como Canadá y Estados Unidos de América. El derecho de las víctimas de trata de solicitar asilo ha sido establecido también en los “Lineamientos Regionales para el Retorno de los Niños y Adolescentes Víctimas de Trata” bajo el marco de la Conferencia Regional de Migración (Proceso Puebla) y ha sido subrayado en los Principios y Directrices recomendados sobre los derechos humanos y la trata de personas de la Oficina del Alto Comisionado de las Naciones Unidas para los Derechos Humanos
. El vínculo entre trata y protección de refugiados ha de ser incluido igualmente en la capacitación de oficiales de migración y frontera, así como de los órganos nacionales para la determinación de la condición de refugiado. En este sentido, nos complace que la reciente legislación mexicana en materia de trata, se refiera específicamente a la importancia de la capacitación en materia de derechos humanos y derecho internacional de refugiados.

IV. CONSIDERACIONES FINALES

El ACNUR reitera su compromiso de continuar apoyando la implementación del Programa Interamericano para la promoción y protección de los derechos de los migrantes, y hace un llamado a los Estados para que incorporen salvaguardias específicas para la protección de niños no acompañados o separados y de las víctimas de trata. 

La migración y la protección de refugiados son materias distintas, pero complementarias, pero hoy la protección de refugiados se da dentro del contexto de los flujos migratorios. En consecuencia, nuestra labor es apoyar  a los Estados con acciones concretas para que sus políticas migratorias sean consistentes y sensibles a la protección internacional de refugiados, en particular a través de la adopción de  salvaguardias específicas para la identificación y protección de solicitantes de asilo y refugiados dentro de los flujos migratorios que atraviesan el continente americano. 
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CONTEMPORARY CHALLENGES IN THE INTERNATIONAL PROTECTION OF REFUGEES: THE MIGRATION AND ASYLUM NEXUS

As a follow up of the resolution 2289 of the OAS General Assembly (AG/XXXVVII-0/07) and at the invitation of the Committee on Juridical and Political Affairs of the Organization of American States, UNHCR is pleased to share with you some good practices and general information on the activities undertaken during the year 2007, on the implementation of the Inter-American Program for the promotion and protection of human rights of migrants. One of the contemporary challenges for our Office is precisely the identification of asylum seekers and refugees within migratory flows, and in particular, the attention of vulnerable groups, such as separated or unaccompanied children and victims of trafficking. 

I. IDENTIFICATION OF PERSONS IN NEED OF INTERNATIONAL PROTECTION WITHIN MIXED MIGRATORY FLOWS.

During 2007, UNHCR continued to support the strengthening of the legal and institutional framework for the attention of the differentiated protection needs of refugees and migrants. As a regional trend we have observed the interest of States to adopt domestic legislation on refugees
 and to update their migration legsilation
. 

In a regional context where asylum seekers and refugees form part of broader migratory flows crossing the continent from north to south and also from south to south, even if those in need of international protection constitute a small proportion of such flows, there is an increasing  understanding among States about the need to establish concrete mechanisms for their identification. 

Furthermore, regional and extra-regional migratory flows demonstrate an incresing number of unaccompanied or separated children and victims of trafficking. Even if in both cases the numbers involved are not significant, the attention of these particularly vulnerable groups, implies the assessment of their protection needs.

Furthermore, it is important to underline that both migration and forced displacement in the region have a disproportionate effect on Afro-descendants and indigenous populations. In the case of the latter, their displacement puts at risk their very survival, as it affects their territory, culture and autonomy.

While we talk more and more about the feminization of migration, it is also necessary to undertake more research studies on the increasing phenomenon of unaccompanied or separated children and their protection needs, regardless of whether we are talking about migrant or refugee children, as well as on the impact of migration and forced displacement on Afro-descendants and indigenous populations in the continent
.

Those new trends highlight once again the importance to address migration and refugee protection with a differentiated approach that takes into account the protection needs of the various groups and persons according to their age, gender and diversity.

During 2007, some States have also announced the implementation of migratory regularization processes to benefit  migrants, long staying refugees and other persons in need of protection alike
. 

Confronted with this regional panorama, it is important that States set up mechanisms and legal frameworks to enable them to identify asylum seekers and refugees within migratory flows, as well as to assess the specific protection needs of women and children. To preserve asylum, it is necessary to distinguish between migrants and refugees and therefore, migration management has to be sensitive to international refugee protection. 

Since the adopton of the Inter-American Program for the promotion and protection of the human rights of migrants, our Office has been supporting States in 3 specific areas, such as: 

4. The adoption of legal frameworks for refugee protection and the amendment of migration legislation,

5. The establishment of institutional and operational frameworks for refugee status determination,

6. Training of migration and border offiicials, as well as the staff of the national bodies in charge of refugee status determination.

II. GOOD PRACTICES AND ACTIVITIES UNDERTAKEN TO SUPPORT STATES IN THE IDENTIFICATION OF ASYLUM SEEKERS AND REFUGEES WITHIN MIGRATORY FLOWS.

Some of the activities implemented by our Office during 2007 to support States in the identification of persons in need of international protection within migratory flows are the following: 
4. Global and regional fora on migration and UNHCR position on the migration and asylum nexus.

Conscious of the new regional context in which international refugee protection is provided, UNHCR has reiterated before the various regional and global fora on migration that migration management and refugee protection are two distinct but complementary activities, and therefore, it is necessary to differentiate between migrants and refugees, and to recognise the specific needs and rights of refugees. This without denying the respect of the human rights of migrants, regardless of their migratory status, and of all persons under the jurisdiction of a given State.  

On the other hand, with the financial support of the Government of Canada, UNHCR held last December a meeting with experts from governments, international organizations and civil society to further discuss the migration and asylum nexus, as one of the contemporary challenges of international refugee protection.

5. Technical advice for the revision and adoption of legislation on refugees and migration.

As part of the strengthening of the legal frameworks for the protection of refugees in the region, important advancements have been made in the drafting of domestic legislation in Chile, Mexico and Nicaragua, as well as for the amendment of the migration legislation in Costa Rica, Honduras and Panama. Within the framework of the Regional Conference on Migration (Puebla Process), UNHCR along with OIM co-funded a seminar on migration legislation, which was held in Guatemala City, in February, 2007. The Seminar enabled governments to review the importance of adopting public migration policies, the strengthening of their legal frameworks and the establishment of specific safeguards for refugee protection.

6. Support for the establishment of fair and efficient refugee status determination procedures.

In compliance with the Mexico Plan of Action to Strengthening the Protection of Refugees in Latin America, UNHCR signed a cooperation agreement with the Immigration Directorate of Costa Rica and continues to support the activities undertaken by the national bodies in charge of refugee status determination in most of the countries in Latin America, such as Ecuador, Mexico and Panama. At the same time, it is important to underline the allocation of national financial resources for the protection of refugees and functioning of the national bodies in charge of refugee status determination in many countries in the region, such as Argentina, Brazil, Chile and the Bolivarian Republic of Venezuela. 

4. Recognising the differentiated protection needs.
The legislation of various countries in the region recognized that persecution could be linked to gender and age, and establishes specific safeguards for the protection of women and children refugees
.
In order to promote a better understanding of the protection needs based on age, gender and diversity, UNHCR co-funded along with the Governments of Canada and El Salvador as well as IOM, the holding of a seminar on Women and Migration, which took place in San Salvador, in July, 2007, under the framework of the Regional Conference on Migration (Puebla Process).

As regards to children, UNHCR followed up the findings of the preliminary study on unaccompanied or separated children in the southern border of Mexico and some Central American countries, which has shown the increasing number of children taking part in migratory flows as well as their protection needs due to their vulnerability. UNHCR also acknowledges the commitment on children refugee protection and the importance of the best interest o the child of the Member Countries of the Regional Conference on Migration through the adoption of the “Regional Guidelines for the Return of Child Victims of Trafficking.”

On the other hand, it is important to mention that many countries in the region have adopted domestic legislation on trafficking, which has enabled them to strengthen national mechanisms for the identification and protection of victims of trafficking. Furthermore, we are pleased to inform you that some victims of trafficking have been duly recognized as refugees in countries such as Brazil and Panama. 

Recently, our Regional Office for Mexico, Cuba and Central America printed an information brochure highlighting the vulnerability of unaccompanied or separated children and of victims of trafficking, and the importance to assessing their protection needs by States, international organizations and civil society, independently of whether they qualify or not as refugees. 

As regards to diversity, UNHCR follows up the disproportionate effect of forced displacement on Afro-descendants and indigenous populations in the Andean region. A preliminary study is currently being conducted to identify communities at risk of being displaced and trans-border movements of indigenous populations towards to borders with Ecuador and Venezuela. We hope to replicate this preliminary study in a near future in Brazil and Panama.

5. Regional training activities and promotion of international refugee law
As part promotional programs on international refugee law for the strengthening of the national bodies in charge of refugee status determination and the training of border and migration officials, we would like to underline 2 concrete initiatives:

a) Regional Latin American Course on international refugee law

At the end of September, 2007, the V Regional Latin American Course on International Refugee Law took place in Santiago, Chile with the participation of 28 governmental officials in charge of refugee status determination (out of them, 14 women). The VI Regional Course will take place in Bogota, Colombia during the second semester of this year and shall be attended by 25 government officials from all Latin American countries.

Furthermore, within the framework of the Regional Conference on Migration (Puebla Process), promoting the exchange of good practices as part of the cooperation north-south, the governments of Canada, Mexico and United States of America, with the participation of UNHCR, held a workshop on migratory control and the identification of fraudulent documentation for consular, and border and migration officials. The workshop took place in October, 2007, in Belize City and was attended by 33 officials coming from Belize, Dominican Republic, Guatemala, Honduras, and Nicaragua. 

This regional program includes a training module on refugee protection which contemplates the main features to allow border and migration officials to identify asylum seekers and refugees within migratory flows, in spite of their small proportion compared to the total number of persons who travel from one State to the other, mainly for economical reasons, poverty and social exclusion.

III. EVALUATION OF THE SPECIFIC PROTECTION NEEDS OF UNACCOMPANIED OR SEPARATED CHILDREN AND VICTIMS OF TRAFFICKING
Finally, UNHCR would like to share our concern with all the distinguished Delegations on the importance to assess the protection needs of unaccompanied or separated children and victims of trafficking, whether or not they might be in need of international protection as refugees.

UNHCR has identified through the research studies undertaken in the southern border of Mexico and some Central American countries the increasing participation of unaccompanied or separated children in migratory flows. The only interest of most of these cases involving unaccompanied or separated children is to reunite with their relatives abroad. Even though only a few of them have requested refugee status in transit and/or destination countries, their protection needs should be assessed in all cases by States, international organizations and civil society based on the best interest of the child, taking into account their high vulnerability. For this reason, UNHCR requests States to adopt mechanisms and specific safeguards for the identification, attention and protection of migrant and refugee children.

As regards to trafficking, we acknowledge the interest of States to adopt domestic legislation on trafficking as a means to implement the Palermo Protocol to prevent, suppress and punish trafficking in persons, especially women and children. However, we would like also to call on your attention about the fact that the protection of victims of trafficking goes well beyond return as the only solution for their plight. In effect, the Palermo Protocol also calls on States to consider the possibility for victims of trafficking to remain legally in the countries where they are (art.7), including the possibility to seek asylum. This is the rationale and spirit of the safeguard clause established in the Palermo Protocol (art. 14).

In order to facilitate the implementation of the safeguard clause and to foster a broader understanding on the existing nexus between trafficking and international refugee protection, UNHCR adopted specific guidelines on those situations where victims or potencial victims of trafficking might meet the criteria of the refugee definition under the terms of the 1951 Convention Relating to the Status of Refugees and its 1967 Protocol. Indeed, our interest on trafficking is two-fold: On the one hand, we do not want refugees to become victims of trafficking, and at the same time we advocate for victims and/or potencial victims of trafficking who have a well-founded fear of persecution for returning to their country of nationality or habitual residence, to have access to asylum procedures for the assessment of their claims.

Therefore, UNHCR welcomes the increasing interest of States to adopt domestic legislation to combat the crime of trafficking in persons, but at the same time the Offices underlines the importance of establishing specific safeguards in domestic legislation so that victims of trafficking might be granted the possibility to seek asylum. This possibility exists in the State practice of countries such as Canada and United States of America. The right of victims of trafficking to seek asylum has been established also in the “Regional Guidelines for the Return of Child Victims of Trafficking” under the framework of the Regional Conference on Migration (Puebla Process) and has been underlined in the “Recommended Principles and Guidelines on human rights and trafficking in persons” of the Office of the United Nations High Commissioner for Human Rights
. The nexus between trafficking and refugee protection should be also contemplated in the training of border and migration officials, as well as of members of the national bodies in charge of refugee status determination procedures. In this sens, we are pleased with the recent Mexican legislation on trafficking, which specifically refers to the importance of training on human rights and international refugee law.

IV. FINAL CONSIDERATIONS

UNHCR reiterates its commitment to continue supporting the implementation of the Inter-American Program for the Promotion and Protection of Human Rights of Migrants and calls on States to incorporate specific safeguards for the protection of unaccompanied or separated children and victims of trafficking. 

Migration and refugee protection are distinct but complementary activities, and today refugee protection takes place in the context of migratory flows. Therefore, our task is to support States with concrete actions so that their migratory policies are consistent and sensitive to international refugee protection, in particular through the adoption of specific safeguards for the identification and protection of asylum seekers and refugees within the migratory flows crossing the American continent. 

E. 
Órganos, organismos y entidades de la OEA
Summits of the Americas Secretariat

Presented by David Morris – Director, Summit of the Americas Secretariat 

ANNUAL MEETING ON IMPLEMENTATION OF THE INTER-AMERICAN PROGRAM FOR THE PROMOTION AND PROTECTION OF THE HUMAN RIGHTS OF MIGRANTS, INCLUDING MIGRANT WORKERS AND THEIR FAMILIES
Thank you Mr. Chairman:

Distinguished delegates, 

In the framework of the Summit of the Americas the Heads of State and Government share their voices of concern on the issue of Promotion and Protection of the Human Rights of Migrants. This topic has been present throughout the Summit process, since the First Summit convened in Miami in 1994. 

Almost every country in the Americas is a country of origin, transit or destination, and many are a combination thereof.  Several inter-American instruments and documents affirm the importance of cooperation between origin, transit, and destination countries as the way to ensure full protection of human rights of migrants.  All countries of the Hemisphere have responsibilities in this effort.

The migration phenomenon is as old as humankind.  Such movements have had a marked impact on all our countries, especially in the social, economic, cultural, and political areas; and the topic has come more to the fore in recent decades.  As a result, we underscore the importance of attaching higher priority, among the multitude of OAS issues, to that of migration. It is a subject our Organization considers with care and concern. First, because our common history is one of migration. This Hemisphere was not founded solely by colonization of the native peoples. It was built through abundant migration, voluntary or forced, by people who came from Europe, Africa, and Asia, and who now make up the bulk of our population. While fully cognizant of the preeminent place of indigenous peoples as the original inhabitants of much of our Hemisphere, the vast majority of today’s population throughout the Americas is the result of migration.

What we are witnessing is a historical phenomenon, a universal phenomenon, and one that has its roots in humanities’ very early traditions of hunters and gatherers. It is a positive phenomenon and one that our countries would do well to discuss in a frank and open dialogue which will enable us to analyze and learn from different experiences.

As we approach the Fifth Summit of the Americas we continue to forge ahead, dealing with the crucial issues that beset our Hemisphere.  Without a doubt, globalization is making us increasingly aware of the multidimensional and universal nature of the different spheres of our lives as citizens of the Hemisphere. At the same time, globalization has also helped strengthen political dialogue among the countries of the region, and among the many actors in our society, including civil society, the private sector, academia, and so on.

In this vein, many of the challenges we face today are global issues that respect no borders and demand coherent and coordinated responses. Phenomena such as drug trafficking, trafficking in persons, terrorism, hemispheric security, migration, employment, trade, the defense of human rights, and democratic governance implore us to underscore the need for a collaborative approach.

I would like to emphasize the importance of the adoption by the OAS of the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, Including Migrant Workers and Their Families.  This Program, which came into force in 2006, establishes a follow-up mechanism which includes yearly meetings to review the progress of the different actions identified, while making it possible to consider new proposals that the states and/or the General Secretariat wishes to make.  Said meetings incorporate the perspective and suggestions of the OAS, international organizations, specialized regional organizations, civil society, and member states.

The stages of migration processes are complex and interlinked, and involve different policies and legal considerations, as well as the inclusion of all stakeholders (as defined by the IOM). Such stages include: economic, social, trade, labor, health, cultural, and security policy areas. Moreover, there are increasingly new and diverse players in the field, such as the private sector, the diasporas, the mass-media, the recruitment agencies Civil Society and NGO’s.  Having new players in the field necessitates the recognition of and respect for new roles in the process. 

The Summits Secretariat cannot emphasize enough that a key contribution to civil society actors is the provision of access to credible information. In few areas is information more critical than that of international migration policy development. Migration data contributes to informed debates on immigration and emigration policies. It forms a key element for implementing and evaluating migration-related policies, and assists in the protection of migrants and the implementation of efforts geared at fighting racism and xenophobia. It also allows for the integration of the effects of migration into national and multi-national development planning. 

The complexities posed by migration, and the lack of sufficient preparation to properly manage them, have pointed to the necessity of a truly coordinated approach among all the partners who try to manage the impact of such flows. The regional and international community has begun to seek out a common, shared framework in which to address migration as a comprehensive issue.  There is a growing recognition of the importance of a holistic approach, addressing both voluntary and involuntary movements, based on the notion that states and other actors share common ground on many migration issues, interests and concerns, which serves to stress the need to sharpen our focus on strengthening cooperation and coordination.  

The management of the economic, social, cultural and political impacts of migratory flows is a major challenge for all countries. It is essential to develop responses that do not rely on isolated measures, but instead rest on a balanced, coherent, comprehensive, and visionary strategic framework. 

In this regard, the preliminary Concept Paper of the Fifth Summit of the Americas, entitled “Securing our Citizen’s future by promoting human prosperity, energy security and environmental sustainability”, is an initial expression of the key issues and strategic initiatives being advanced by the government of Trinidad and Tobago as host of the next Summit, being planned for April 2009.   

The implementation of effective public policies and good social practices has a significant impact in determining the quality of our societies and the type of democracy that we yearn for. Although migration has been considered in the past as a very specific topic, today, it has become an issue of substantial policy relevance with repercussions in both social and economic frameworks.
In the framework of the Summits process, the Heads of State and Government and the various institutions of the inter-American system, are endeavoring have tried to coordinate efforts to build a modern State in a global economy in order to satisfy the needs and longings of the citizens of the Americas. The Summits echoes the importance of regional democratic governance in a globalization context, as well as the need to seek collective answers to the problems and challenges we face.

Our Organization has a specific role to play and the member states must address this complex topic by strengthening the mechanism we now have in place, the only one of its kind worldwide:  the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, Including Migrant Workers and Their Families.  This strikes a balance between security and human rights considerations, and is the basis of the consensus reached at the highest level of the Organization.


In closing, I would like to take this opportunity to remind the delegations that a fund was created in compliance with the Declaration of Quebec in 2001, and to facilitate the implementation of the Inter-American Plan established in 2005. This fund is administered by the Summit of the Americas Secretariat, but falls under the responsibility of the OAS Committee on Juridical and Political Affairs (or CAJP). It is important to highlight the fact that this fund has not been functioning to date due to lack of financial capital. This is undoubtedly an important challenge set before us, and we believe CAJP is the ideal forum to begin discussing the future of this fund.   

Thank you for your kind attention.

PLAN DE TRABAJO DEL

PROGRAMA INTERAMERICANO PARA LA PROMOCIÓN Y PROTECCIÓN DE LOS DERECHOS HUMANOS DE LOS MIGRANTES, INCLUYENDO A LOS TRABAJADORES MIGRATORIOS Y SUS FAMILIAS

Comisión Interamericana de Derechos Humanos (CIDH)

Presentación a cargo del Dr. Mario López Garelli

A. Comisión Interamericana de Derechos Humanos (CIDH):
1. Actividades Encomendadas:

El Programa encomienda a la Comisión Interamericana de Derechos Humanos y a su Relatoría Especial para Trabajadores Migrantes y sus Familias las siguientes cuatro actividades específicas:

· Desarrollar acciones de promoción sobre el sistema interamericano de derechos humanos con énfasis en los derechos humanos de los migrantes y sus familias, incluyendo la utilización de la página web de la Comisión a estos efectos.

· Facilitar el intercambio de información y asistencia técnica en materia de derechos humanos y legislación migratoria con órganos estatales, funcionarios públicos, órganos, organismos y entidades de la OEA, organizaciones multilaterales y organizaciones de la sociedad civil.

· Ofrecer capacitación en torno a las garantías de debido proceso en los procedimientos migratorios y en la utilización del sistema interamericano de derechos humanos para las organizaciones que ofrecen programas de asistencia jurídica gratuita a los migrantes y sus familias.

· Ofrecer capacitación a funcionarios públicos de los países emisores, de tránsito y receptores sobre la protección consular a los migrantes de acuerdo con la Convención de Viena sobre Relaciones Consulares tomando en cuenta la información, notificación, comunicación y la asistencia consular a los migrantes.

2. Actividades Realizadas:

· Durante 2005 la Relatoría compiló y distribuyó un CD que contiene informes temáticos, informes sobre las visitas realizadas y jurisprudencia del sistema interamericano. 
· Desde 2005 hasta la fecha la Relatoría Especial ha recibido un número creciente de alertas relacionadas con la situación de victimas de la trata de personas, que en muchos casos se encuentran en situaciones de servidumbre domestica, explotación sexual, y trabajos forzados. 

· En el mismo periodo, la Relatoría prestó especial atención a temas trascendentes, como el tráfico de migrantes y la trata de personas; el impacto de la guerra contra el terrorismo en los controles migratorios y en la situación de los trabajadores migratorios en la región. También ha evaluado los efectos de los numerosos desastres naturales en el hemisferio, tales como los que tuvieron lugar en los últimos dos años en Haití, el sur de Estados Unidos, Centro América y el sur de México, y su impacto en las corrientes migratorias, así como las consecuencias migratorias del desarrollo desigual entre regiones y países y de ciertas crisis políticas y económicas en la región.  Por otra parte, también se siguieron desarrollos importantes en materia migratoria en el Cono Sur, como la entrada en vigor de la nueva Ley de Migración en Argentina y la promulgación de reformas a la Constitución en Chile.

· En los últimos dos años la CIDH ha profundizado su conocimiento de aspectos concretos de la situación de los trabajadores migratorios y sus familias en la región.  Durante el 123º período ordinario de sesiones de octubre de 2005 se llevaron a cabo otras tres audiencias temáticas en las que se discutieron problemáticas relativas a los trabajadores migratorios y sus familias. En una de las audiencias se discutió el fenómeno de la trata de personas en las Américas, con énfasis en las carencias y falencias del desarrollo normativo dirigido a prevenir y castigar este delito.  En esa oportunidad, la Comisión urgió a los Estados a que desarrollen, desde una perspectiva respetuosa de los derechos humanos, políticas integrales y normas dirigidas a prevenir y sancionar la trata de personas.  Asimismo, la CIDH celebró una audiencia temática para recibir información relativa a la situación de las comunidades haitianas y dominico-haitianas en la República Dominicana.  Finalmente, la Comisión fue informada en dicho periodo de sesiones sobre la situación que afecta a algunos migrantes que se desempeñan como empleados y empleadas domésticas de funcionarios diplomáticos e internacionales, particularmente lo relativo a su indefensión jurídica debido a abusos de la inmunidad que gozan sus empleadores

· En marzo de 2006, la CIDH celebró audiencias sobre la situación creada por  Ley General de Migración de la República Dominicana y sobre la situación de los trabajadores migratorios en Costa Rica.  

· En el curso de las sesiones extraordinarias celebradas en la Ciudad de Guatemala en julio de 2006, la Comisión Interamericana recibió información sobre los tratados de libre comercio y los derechos humanos en Centroamérica, tema que incide igualmente en materia migratoria.

· Simultáneamente, la Relatoría Especial ha continuado con su labor de colaboración y estudio de peticiones y de solicitudes de medidas cautelares recibidas en la Comisión relacionadas con trabajadores migratorios. 

· Debido al interés especial manifestado por varios Estados miembros, la Relatoría decidió abordar en su Séptimo Informe Anual correspondiente a 2005 la problemática de la obligación de protección y garantía de los derechos humanos por parte de los Estados emisores de trabajadores migratorios.  La Relatoría pudo documentar que con frecuencia, la protección o violación de un derecho depende de la pronta y efectiva acción de la representación diplomática o consular ante las autoridades del Estado en el cual se encuentra el trabajador migratorio. 

· Desde agosto de 2005 hasta finales de 2006, la Relatoría Especial no contó con fondos adicionales para el desarrollo de sus actividades por lo cual se vio mermado su trabajo.  En noviembre de 2006 se recibió una importante donación del gobierno de la República Bolivariana de Venezuela.  La Relatoría destacó el valor de dicho apoyo y espera que el interés expresado por otros Estados y organizaciones sea plasmado en otros aportes financieros.
-
Entre otras cosas, dicho apoyo financiero permitió que el Relator participara a fines de noviembre de 2006, en representación de la CIDH, en el Taller sobre “Trabajadores migrantes: Protección de sus derechos laborales y programas de mercado de trabajo”.  El evento tuvo lugar en Ottawa, Canadá y fue organizado por la Conferencia Interamericana de Ministros de Trabajo (CIMT). Entre los objetivos del taller  se incluyeron la promoción del diálogo y la cooperación entre los Ministerios de Trabajo de las Américas sobre la promoción de los derechos laborales de los trabajadores migrantes y los procesos migratorios implementados por los Estados de acuerdo con sus órdenes jurídicos; el intercambio de experiencias y programas de promoción y protección de los derechos laborales de los trabajadores migrantes y programas de mercado de trabajo, con especial énfasis en el programa de trabajadores temporales de Canadá; y la identificación de las lecciones aprendidas y los lineamientos para acciones futuras en la materia en el ámbito interamericano.
· En febrero de 2007, el Relator Freddy Gutiérrez participó en la sesión anual de la sobre la implementación del Programa interamericano para la promoción y protección de los derechos humanos de los migrantes, incluidos los trabajadores migratorios y sus familias.  Dicha sesión, organizada por la Comisión de Asuntos Jurídicos y Políticos del Consejo Permanente de la OEA, se desarrolló en la sede de Washington, D.C.  Asimismo, el Secretario Ejecutivo de la CIDH, Santiago A. Canton, participó en nombre de dicho órgano de la sesión extraordinaria del Consejo Permanente de la Organización sobre “Población Migratoria y Flujos Migratorios en las Américas”, que tuvo lugar el 2 de mayo de 2007 en la sede.  

· Por su parte, el Comisionado Florentín Meléndez, participó como expositor en el VII Curso Regional Andino de Derechos Humanos, en noviembre de 2007 en Lima, Perú, referente a “Los derechos humanos de los y las migrantes de la región andina”.
· En el ámbito de la Secretaría Ejecutiva, la Relatoría Especial ha continuado con su labor de colaboración y estudio de peticiones y de solicitudes de medidas cautelares recibidas en la Comisión relacionadas con trabajadores migratorios.  Asimismo, ha acompañado el proceso de instalación de la Comisión Especial sobre Asuntos Migratorios creada por el Consejo Permanente de la OEA y brindado asesoría sobre las actividades de la Relatoría en dicha materia.

· Durante el 131º periodo ordinario de sesiones de la CIDH iniciado el lunes 3 de marzo de 2008, las funciones de Relator Especial sobre Derechos de los Trabajadores Migratorios fueron asignadas al Comisionado Felipe González.  

· La CIDH convocó a tres audiencias en materia de derechos de los trabajadores migratorios durante las sesiones de marzo de 2008.  La primera de ellas se refiere a la petición en trámite No. P478/05 presentada por las presuntas víctimas de actividades anti-inmigrantes y violencia en el sur de Arizona, Estados Unidos, con la participación de la Facultad de Derecho de la universidad de Arizona y el Gobierno de los Estados Unidos.  También se realizará una audiencia privada sobre la aplicación de la Ley de Migración de 2004 en República Dominicana, con presencia de las organizaciones Open Society Justice Initiative,  Global Rights, University of California, Berkeley International Human Rights Law Clinic y el Centro por la Justicia y el Derecho Internacional (CEJIL).  La tercera de las audiencias previstas para el primer periodo ordinario de sesiones del año es la que se refiere a la situación de los derechos humanos de los trabajadores migratorios en tránsito en México, con la participación de la Federación Internacional de Derechos Humanos, el Centro Nicaragüense de Derechos Humanos y el Gobierno de México
3. Actividades en Planeación :

Debido a la reciente designación del Relator, aun no ha sido posible la discusión y consideración de un programa detallado de trabajo para el presente año.  Sin embargo, puede mencionarse de manera general las siguientes actividades que serían de interés de la Relatoría para el presente año:

-
Considerar la selección de una persona especializada en derechos de trabajadores migratorios a fin de que prepare estudios sobre la materia y apoye el análisis jurídico de peticiones, casos y medidas cautelares recibidas por la CIDH.

-
Actualizar la página electrónica de la Relatoría Especial.

-
Participar, en la medida de lo que permitan los recursos, en seminarios, talleres y actividades promocionales para difundir el conocimiento de los derechos de los trabajadores migratorios y sus familias.

4. Calendario de cumplimiento:

Las actividades se desarrollarán a lo largo del presente año.

Comisión Interamericana de Mujeres

Presentación a cargo de la Sra. Mercedes Kremenetzky

PRESENTACIÓN DE LA CIM EN LA SESIÓN ANUAL SOBRE LA IMPLEMENTACIÓN DEL PROGRAMA INTERAMERICANO PARA LA PROMOCION Y PROTECCION DE LOS DERECHOS HUMANOS

 DE LOS MIGRANTES

(7 de Marzo de 2008)

Señor Presidente de la Comisión de Asuntos Jurídicos y Políticos de la Organización de los Estados Americanos, distinguidos Embajadores y Representantes Permanentes, señoras y señores:

En nombre de la Presidenta de la CIM, honorable Jacqui Quinn Leandro, y atento a que la Secretaria Ejecutiva se encuentra fuera de la sede en Misión, es un honor participar en esta reunión para presentar las actividades realizadas por nuestro organismo en cumplimiento del Programa para la  Promoción y Protección de los Derechos  Humanos de los Migrantes incluidos los Trabajadores Migratorios y sus Familias. 

I. Antecedentes 
Es muy alentador reconocer que los Estados miembros han dado tratamiento integral al tema de migración y flujos migratorios incluyéndolo entre los temas prioritarios de la agenda internacional, prestándole atención cualquiera sea su preocupación o interés en el proceso migratorio, ya que la mayoría son a la vez países de origen, tránsito y destino.   Para poder beneficiarse de las ventajas que ofrece la migración para todos, es necesario darle un tratamiento más comprensivo.  Solo recientemente se comenzó a hacer análisis de género en este tema, especialmente enfocado a la vinculación entre género, migración y desarrollo económico. Por ello, destacamos que es necesario integrar transversalmente la perspectiva  de género en esta área y que ello es tarea de TODOS.  Necesitamos trabajar conjunta y coordinadamente todas las agencias, los órganos y organismos de la OEA, independientemente de los esfuerzos que la CIM pueda realizar, para lograr un verdadero impacto de este programa. 

En 1960 las mujeres ya representaban cerca del 47% del total de migrantes  internacionales, porcentaje que crecería sólo dos puntos durante las siguientes cuatro décadas, llegando al 49% actual (Zlotnik, 2003) lo que realmente ha cambiado en los últimos cuarenta años es el hecho de que cada vez más mujeres migran de forma independiente en búsqueda de trabajo, en vez de hacerlo como “dependientes” familiares, viajando con sus esposos o reuniéndose con ellos en el exterior. Sumado a esta tendencia en el patrón de migración femenina, el otro cambio significativo a considerar es el mayor grado de atención que académicos y encargados de diseñar políticas públicas prestan a la migración femenina, al papel del género en los procesos migratorios y, sobre todo, a la creciente participación de las mujeres en el envío de remesas
. 

1. Actividades encomendadas por el programa a la Comisión Interamericana de Mujeres (CIM): 

Fueron las siguientes cinco actividades específicas:

· Adelantar investigaciones sobre la migración femenina y su impacto en la estructura familiar, el mercado laboral y el control migratorio, entre otros.

· Desarrollar políticas y programas dirigidos a proteger a las mujeres migrantes y sus familias, en particular a las mujeres cabeza de familia y dirigidos a combatir la violencia contra la mujer.  

· Promover la implementación de las resoluciones de la CIM y de la Asamblea General de la OEA relativas a la trata de personas. 

· Recomendar la ratificación por parte de los Estados de la Convención contra la Delincuencia Organizada Transnacional de Naciones Unidas y sus Protocolos Facultativos, y del Protocolo Facultativo de la Convención de Naciones Unidas sobre los Derechos del Niño relativo a la Venta de Niños, la Prostitución Infantil y la Utilización de Niños en la Pornografía. 

· Impulsar mecanismos para el retorno seguro y la reintegración de las víctimas de la trata y procedimientos especiales para la protección de menores víctimas de la trata.

2. Actividades realizadas

La CIM ha efectuado todas las presentaciones que le fueron solicitadas por la Comisión de Asuntos Jurídicos y Políticos, al igual que ante la Comisión Especial para Asuntos Migratorios del Consejo Permanente. 

En cuanto a la primera actividad encomendada a la CIM por el Programa, ante la falta de recursos humanos y financieros para realizar investigaciones propias, la CIM dio cumplimiento a lo solicitado efectuando una búsqueda sobre los trabajos realizados e investigaciones de otros organismos internacionales.  Identificó documentos de investigación y foros internacionales recientes sobre la dimensión de género de las migraciones y la puso a disposición al Presidente de la Comisión de Asuntos Jurídicos y Políticos en la Sesión Especial sobre el Programa, celebrada en la sede de la OEA el 16 de marzo de 2006 porque puede contribuir a implementar los objetivos relativos a la igualdad de género del Programa Interamericano sobre Migrantes.

Para cumplir con el segundo mandato, del Comité Directivo de la CIM en la primera sesión ordinaria celebrada del 19 al 20 de abril de 2007 decidió solicitar a las Delegadas Titulares que enviaran a la CIM, los trabajos sobre diagnósticos, mapeos y programas realizados en sus países sobre el tema de género y migración.  Se recibió información correspondiente a los siguientes 8 países: Belice, Brasil, Guatemala, Jamaica, México, Paraguay, Santa Lucía y Trinidad y Tobago. De la información recibida solo, 2 países/citan diagnósticos realizados previos a la adopción del Programa Interamericano.  Se observa además que solo un tercio presenta información específica sobre mujeres migrantes. Ello pone de relieve la necesidad de emprender estudios de caso e identificar problemas que vinculan la migración femenina con la trata y tráfico de personas y las nuevas formas de amenazas globales, como el VIH/SIDA y estos temas desde el punto de vista de la experiencia de las mujeres y con un enfoque de género, sin descuidar la importancia de reflejar la experiencia de los hombres y la responsabilidad que les cabe en estos procesos. 

Con respecto a migración y la trata de personas, es un tema que la CIM ha abordado tangencialmente a través de su trabajo en las áreas de trata de personas y violencia basada en género, pero luego de la reestructuración de la Secretaría General, el Coordinador anti trata de personas que estuvo adscrito a la CIM, pasó a formar parte de la Sección de Tráfico de Personas de la Subsecretaría de Seguridad Multidimensional de la OEA.   En este momento, la CIM tiene contacto continuo con esa subsecretaría, recibe información de actividades que se desarrollan y sabemos que invitan especialistas de género a participar en las actividades que realizan. También provee asistencia técnica cuando es solicitada pero no es la responsable directa del tema. 

II. Actividades en Planeación

El Programa de Trabajo adoptado por la Asamblea de Delegadas de la CIM para el bienio 2006-2008, apoya el mandato dado a la CIM por el Programa, para que entre otros, desarrolle políticas y programas destinados a la protección de las mujeres migrantes y sus familias, especialmente las mujeres jefas de hogar, y a combatir la violencia contra la mujer.  La Secretaría Permanente seguirá prestando asistencia técnica sobre el tema de género a los órganos competentes de la OEA en asuntos de migración continuará con el cumplimiento de las otras tareas que le han sido asignadas en el Programa sobre Migrantes. Como se mencionó antes, el Comité Directivo ya inició este proceso mediante la consulta referida y se encuentran en proceso las siguientes actividades y proyectos. 

a) Estudio de casos - El impacto de la migración femenina en El Salvador y Nicaragua. Se propone analizar el impacto de la migración femenina con énfasis en los aspectos positivos para la mujer y su familia, que incluye el impacto de las remesas monetarias como el social que tiene la migración en las mujeres y sus familias.  La fecha tentativa de finalización de este proyecto es abril de 2008.

b) Sistema de Información sobre género y migración. Dentro de la página web de la CIM se proporcionará información específica sobre migración femenina en América Latina y el Caribe.  Este sitio contendrá además de las decisiones, programas y planes adoptados en la OEA y la CIM, estudios, diagnósticos, información de reconocidos autores y/o instituciones sobre el tema, enlaces con los principales organismos internacionales, derecho internacional tanto a nivel interamericano como universal, centros de información y observatorios que realizan actividades en esta área.  Se enfatizarán los temas relativos a las características, políticas y programas dirigidos a proteger a la mujer migrante y su familia, migración y violencia contra la mujer, retorno seguro y reintegración de las víctimas de trata.

c) Observatorio en Género y Migración: Proyecto piloto para Centroamérica.  Se propone la creación y consolidación de observatorios sobre medios de comunicación en migración y género en Colombia, El Salvador, Guatemala, Honduras, Costa Rica, Nicaragua, Panamá, y República Dominicana a partir de la experiencia exitosa del Observatorio de Migración de Costa Rica.

El Observatorio ha sido conceptualizado como un dispositivo de observación, prospección y planificación estratégica puesto en marcha para el seguimiento de la gestión local o regional a corto, medio y largo plazo.  Este es un esquema que ha demostrado ser un mecanismo efectivo en el combate de la xenofobia y el racismo en contra de los migrantes y sus familias es también útil para promover la participación ciudadana, la sistematización de información y estadísticas, control de cumplimiento de leyes y políticas publicas en el tema, etc.

La primera fase de esta investigación se encuentra concluida y la segunda está pendiente de identificación de fondos, por lo que la Secretaría Ejecutiva de la CIM ya ha iniciado conversaciones informales con la OIM y otros organismos para asegurar su financiamiento.

c) Curso especializado de Migración y Género:  En coordinación con el departamento de Asuntos Jurídicos Internacionales, se organizará el próximo año un curso especializado en los temas de migración y género  en el marco del Programa Interamericano para la promoción y protección de los derechos humanos de los migrantes, incluyendo a los trabajadores migratorios y sus familias 

III. Sugerencias sobre aspectos que podrían modificarse en caso de realizarse una versión revisada del programa.

Con respecto a los primeros tres mandatos se continuarán iniciativas para avanzar en su cumplimiento, ya que se trata de acciones que necesitan actividades sostenidas para lograr sus objetivos.  Las limitaciones de recursos humanos y financieros no permiten fortalecer el trabajo que se está desarrollando.

Para el supuesto que se decida modificar el programa a continuación presentamos algunas sugerencias.  

a) identificar temas prioritarios para que se promuevan dentro de la Organización acciones coordinadas con los otros organismos a fin de producir un impacto en conjunto como entidad internacional. Solo a modo de ejemplo, y sin perjuicio del trabajo a realizar con otros organismos de la OEA, la CIM podría trabajar con la Unidad de Género, Etnia y Salud de la OPS en la recopilación de mejores prácticas. 

b) dentro de los objetivos generales del programa, en el segundo apartado, convendría hacer una redacción más clara con respecto a la “que se entiende por integración de las consideraciones de derechos humanos” y en cuanto a la perspectiva de género, propondríamos una redacción como sigue: “La integración de la perspectiva de género e intercultural como eje transversal en la promoción y protección de los derechos de los migrantes y sus familias”.  Estaríamos así dando cumplimiento al mandato adoptado por los Estados miembros en la Asamblea General mediante resolución AG/RES.1732/00 (XXX-O/00) que aprueba el “Programa Interamericano sobre la Promoción de los Derechos Humanos de la Mujer y la Equidad e Igualdad de Género”.

c) en el apartado 4 de los objetivos específicos, sugerimos muy enfáticamente quitar la palabra vulnerables porque no es una terminología aceptada dentro de los organismos de género ya que las necesidades especiales de las mujeres no las hacen vulnerables. 

d) con respecto a las actividades específicas encomendadas a la CIM, relativas al desarrollo de políticas y programas para proteger a las mujeres migrantes(6), podría mejorarse la redacción de la última parte introduciendo terminología como “…y dirigidos a combatir situaciones de discriminación y violencia”. La CIM como la Secretaría del Mecanismo de Seguimiento de la Implementación de la Convención de Belém do Pará (MESECVI), porque ofrece una oportunidad importante de trabajar la violencia de la que son objeto las mujeres migrantes porque sabemos que tienen  especial riesgo de sufrirla.

e) revisar la recomendación de ratificación de convenciones y tratados internacionales (apartado 8) adoptados fuera del sistema interamericano, ya que como está planteado podría dar lugar a la duplicación de esfuerzos atento a que no existe una relación directa y coordinada  de la CIM con organismos de ONU en cuanto a la mejor forma de promoverlos.  Por otra parte, esta contemplado en la recomendación 37 a los Estados miembro de la OEA.  

IV.  Temas específicos que CIM sugiere incluir. 

A continuación sugerimos actividades a incluir, si se contara con recursos para su financiación.


a) Una de las características más notable de la migración femenina es como ésta se sustenta en la continua reproducción y explotación de las desigualdades de género.  El género actúa como principio organizador del mercado laboral en los países de destino, reproduciendo y reforzando los patrones de género preexistentes que discriminan a las mujeres. La mayoría de las trabajadoras migrantes realizan “trabajos de mujeres” como niñeras, empleadas domésticas o trabajadoras sexuales, los nichos laborales menos deseables en términos de remuneración, condiciones laborales, protección legal y reconocimiento social y que además, por su naturaleza individualizada les dificulta participar en las redes de información y apoyo social en las que sí participan sus contrapartes (hombres) . De esta forma, el género se entrecruza con otras formas de opresión para facilitar la explotación económica de las mujeres migrantes y relegarlas a condiciones de servilismo (domésticas) y desprecio social (trabajadoras sexuales), que no respetan sus derechos humanos. La creación de redes de información para mujeres migrantes sería una importante  iniciativa  que debería promoverse a cuyo fin podría modificarse la sugerencia a los gobiernos del apartado 35. 

b) La inequidad de género en los países de origen también juega un rol importante en la decisión migratoria, de diferentes formas. Por ejemplo, en muchos casos las familias de origen favorecen la migración de un miembro femenino en base a la expectativa de que las mujeres están dispuestas a sacrificarse más que los varones por el bienestar familiar –es decir, a trabajar más duro, a remitir una proporción mayor de sus ingresos, a gastar menos en sí mismas y a soportar peores condiciones de vida. Esto puede actuar como factor para reforzar ciertas desigualdades de género que deben minimizarse pero tiene un aspecto positivo, que debe ser potenciado: las mujeres al convertirse en proveedoras económicas de ellas y de sus familias redunda en beneficio de su autoestima y la de su familia y en su autonomía y situación familiar.  

c) Instar a los gobiernos a que promuevan  programas de capacitación en género y derechos humanos dirigidos a los funcionarios consulares para que puedan atender las necesidades específicas de las mujeres.

d) Medición de progresos, para asegurar que en los resultados esté integrada la perspectiva de género.

INFORME DE SEGUIMIENTO Y RECOMENDACIONES SOBRE

EL PROGRAMA INTERAMERICANO PARA LA PROMOCION Y PROTECCION DE LOS DERECHOS HUMANOS DE LOS MIGRANTES, INCLUIDOS LOS TRABAJADORES MIGRATORIOS Y SUS FAMILIAS

Presentado por el 

Departamento de Desarrollo Social y Empleo, SEDI

ante la Comisión de Asuntos Jurídicos y Políticos del Consejo Permanente

Reunión Anual de implementación del Programa, 7 de marzo, 2008

(Presentación a cargo de la Sra. Ma. Claudia Camacho)

1. Actividades Encomendadas:

El Programa, de conformidad con las recomendaciones recibidas en su primera Sesión Anual realizada el 16 de marzo de 2006, incorpora al Departamento de Desarrollo Social y Empleo (DDSE) de la Secretaría Ejecutiva para el Desarrollo Integral (SEDI) como actor del Programa bajo Órganos, Organismos, y Entidades de la OEA, y le encomienda, además de las actividades asignadas a la SEDI, las siguientes 3 actividades específicas:

· Creación de la Red Interamericana de Administración Laboral (RIAL), concebida como un  mecanismo integrador y difusor de conocimientos y experiencias relevantes para el fortalecimiento y la modernización de la administración laboral frente a los desafíos de la globalización

· Organizar actividades de intercambio sobre derechos laborales de los trabajadores migrantes, en el marco de la RIAL

· Servir de vínculo entre el Programa de Migrantes y los Ministerios de Trabajo del hemisferio, congregados en la Conferencia Interamericana de Ministros de Trabajo (CIMT) de la OEA, cuya Secretaría Técnica es el DDSE.

2. Actividades Realizadas:

· El DDSE puso en funcionamiento la Red Interamericana para la Administración Laboral (RIAL) a mediados de 2006, y en sólo un año y medio de operación puede mostrar los siguientes resultados:

· Elaboración del Portafolio de Programas de la RIAL,  que contiene hasta el momento más de 80 programas implementados por los Ministerios de Trabajo de la región en todas las áreas de su competencia.  El Portafolio se actualiza permanentemente, dado que es una herramienta virtual contenida en la página web del DDSE.  Actualmente los programas del Portafolio que se refieren a los trabajadores migrantes son aquellos que tratan sobre la no discriminación en el lugar de trabajo.  
· Realización de cinco Talleres Hemisféricos de Intercambio entre los Ministerios de Trabajo del Hemisferio, representantes de trabajadores, empleadores y organismos internacionales.  Estos talleres han girado sobre temas de la mayor prioridad para las administraciones laborales de la región, como son:  salud y seguridad ocupacional, servicios de empleo e intermediación laboral, asistencia técnica en materia laboral, dimensión laboral de los tratados de libre comercio y derechos laborales de los trabajadores migrantes.   
En el informe presentado por el DDSE en el 2007 a esta misma reunión de la CAJP se detallan los resultados logrados de este último Taller, titulado “Trabajadores migrantes: Protección de sus derechos laborales y programas de mercado de trabajo”, que se realizó en Ottawa, Canadá, en noviembre de 2006.  Cabe resaltar que en este Taller participaron representantes de 28 Ministerios de Trabajo de la región, la OIT, CIDH y otros organismos.  Durante el Taller se intercambiaron experiencias y buenas prácticas orientadas a la promoción de los derechos laborales de los trabajadores migrantes, así como programas y convenios bilaterales específicos orientados a garantizar una gestión ordenada de los flujos migratorios.  Toda la información de este Taller se encuentra en: www.sedi.oas.org/ddse/migrantes.  

· Diseño y puesta en marcha del Fondo de Cooperación de la RIAL que financia actividades de cooperación a nivel bilateral entre los Ministerios de Trabajo de la región.  Hasta el momento se han financiado ocho actividades de intercambio sobre diversos temas como conciliación laboral, inspección marítima, estrategias de combate al sector informal, entre otros.
· La RIAL ha capacitado a más de 200 funcionarios de los Ministerios de Trabajo, 20 representantes de gremios empresariales y sindicatos de la región, y ha contado con la activa intervención de 10 organismos internacionales, dentro de ellos la OPS, OIT y el BID.    

· El DDSE continúa actuando como vínculo entre la Conferencia Interamericana de Ministros de Trabajo (CIMT) y el Programa Interamericano de Migrantes, ha dado informes periódicos de seguimiento y vela porque haya consistencia entre las Declaraciones de la CIMT y los postulados del Programa.
· La XV Conferencia Interamericana de Ministros de Trabajo (CIMT), cuya Secretaría Técnica es el DDSE/SEDI, se realizó en septiembre, 2007 en Trinidad y Tobago.  En esa oportunidad los Ministros reafirmaron que “debe dársele a todo migrante, sin importar su condición migratoria, la protección plena de sus derechos humanos y la observancia plena de las leyes laborales que les aplican, incluyendo los principios y derechos laborales contenidos en la Declaración de la OIT relativa a los Principios y Derechos Fundamentales en el Trabajo”.  Adicionalmente, los Ministros Trabajo reafirmaron su compromiso de promover y proteger los derechos humanos de los trabajadores migrantes y sus familias, tomando nota de las resoluciones de la Asamblea General de la OEA y el Programa Interamericano sobre la materia.

3. Actividades en Planeación:

· La RIAL continuará desarrollando sus diversas herramientas: Portafolio de Programas, Talleres de intercambio, Fondo de cooperación y estudios técnicos, entre otros.  Si bien para el 2008 no se contemplan Talleres de intercambio en el tema específico de trabajadores migrantes, este puede contemplarse desde otras ópticas; por ejemplo, en el Taller sobre generación de empleo para jóvenes a realizarse en mayo, 2008 se contempla presentar algunas iniciativas que atienden a jóvenes migrantes.

· El DDSE continuará invitando a los Ministerios de Trabajo a que compartan experiencias en materia de promoción y protección de los derechos laborales de los trabajadores migrantes a través del Portafolio de Programas de la RIAL y de su Fondo de Cooperación.

· Todas las herramientas de la RIAL  son susceptibles de apoyar el Programa Interamericano sobre migrantes, en particular, con respecto a fortalecer las capacidades de los Ministerios de Trabajo para promover y proteger los derechos laborales de los trabajadores migrantes.

· El DDSE continuará creando vínculos entre el Programa de Migrantes y la CIMT a través de presentaciones en los Grupos de Trabajo de la CIMT.  

4. Calendario de Cumplimiento:

· Talleres de la RIAL:

· Diálogo social – abril, 2008

· Generación de empleo para jóvenes – mayo, 2008 – En este Taller se analizarán algunas iniciativas para atender a jóvenes migrantes

· Salud y seguridad ocupacional – agosto, 2008

· Servicios de empleo – octubre, 2008

· Transversalización de género en políticas laborales y de empleo – febrero, 2009

· Inspección Laboral – abril, 2009

· Fondo de Cooperación de la RIAL:  Recepción de solicitudes hasta el 15 de marzo, 2008 y realización de actividades de mayo a diciembre, 2008.  El Fondo es susceptible de recibir solicitudes para cooperación bilateral relativas a los derechos laborales de los trabajadores migrantes.

· Reuniones de los Grupos de Trabajo de la CIMT: abril de 2008 y primer semestre de los años sucesivos.

RECOMENDACIONES SOBRE EL PROGRAMA INTERAMERICANO:

· El DDSE apoya la sugerencia de actualizar el Programa Interamericano según la nueva estructura de la Secretaría General de la OEA.  

· Adicionalmente consideramos que el Programa debería mencionar a los foros de diálogo político que están institucionalizados en la OEA y sobre los que tenemos responsabilidad de Secretaría Técnica.  En el caso del DDSE, estos foros son la Conferencia Interamericana de Ministros de Trabajo (CIMT) y la Reunión Interamericana de Ministros de Desarrollo Social.   La CIMT tiene una larga historia que data de 1963 y se reconoce como el principal foro de diálogo y decisión política en materia laboral en la región. Independientemente de cuál sea el órgano dentro de la Secretaría que coordine ese foro (en el pasado la Unidad de Desarrollo Social y Educación, hoy el DDSE), este foro debería aparecer en el Programa Interamericano por dos razones: de un lado, los Ministerios de Trabajo han consultado el Programa como un insumo a su trabajo en la promoción de los derechos laborales de los trabajadores migrantes; de otro lado, los propios Ministerios podrían elevar recomendaciones técnicas en desarrollo del mismo.

El DDSE considera que su aporte al Programa se refiere a apoyar el cumplimiento de los objetivos específicos 1, 2, 3 y 9.  Todos ellos referentes al intercambio de experiencias, la promoción de la cooperación internacional y el intercambio efectivo de información, que son justamente los objetivos que persigue la RIAL y otras estrategias de cooperación en el área de desarrollo social también coordinadas por el DDSE.

PRELIMINARY REPORT

INTER-AMERICAN PROGRAM FOR THE PROMOTION AND 

PROTECTION OF THE HUMAN RIGHTS OF MIGRANTS

Presented by Lenore Yaffee Garcia, 

Director of the 

Department of Education and Culture, OAS-SEDI

Thank you Mr. Chairman, and good afternoon to distinguished Ambassadors, delegates and guests.

During 2007, the Department of Education and Culture carried out the following activities related to the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, including Migrant Workers and their Families
1) Online Bulletin on Education for Human Rights

The Inter American Program on Education for Democratic Values and Practices, managed by the Department that I am privileged to lead, aims to strengthen a culture of democracy in the hemisphere through education; the Program has three active components – research, professional development, and exchange of information.

The Program’s on-line bulletin featured a special edition in 2007 on the topic of Education for Human Rights. The bulletin offers various resources (practical and legal) for education policymakers and practitioners interested in promoting educational policies and programs with a focus on human rights.  An important component of many of these educational resources includes addressing the human rights of marginalized populations such as migrants.



See: http://www.educadem.oas.org/boletin4/boletin_eng/index_e.html
2) Participation in Inter-American Meeting of Ministers of Education focused on Human Rights Education May 31-June 2, Panamá city, Panamá.

The Department participated actively in the Inter-American Meeting of Ministers of Education convened by the Government of Panama and the Inter-American Institute for Human Rights (IIDH) prior to the 2007OAS General Assembly. This meeting focused on sharing the policies and programs of member states in Human Rights Education; as well as on introducing the IIDH´s new curriculum materials for teaching human rights to young people ages 10 to 14.  The meeting declaration highlights the importance of securing the human rights of vulnerable populations including refugees, migrants and displaced persons. 

See http://www.educadem.oas.org/documentos/boletin4/Acta%20panama%20EDH.pdf
3) Finally, our Department is executing a multilateral analytic project on early childhood education, and a related project funded by the Bernard Van Leer Foundation of the Netherlands, to shine special attention on early childhood education and care programs in indigenous, rural and border communities in five member states (Brazil, Chile, Colombia, Peru and Venezuela).  Some members of the population to be examined in the research are families, some of whom are migrants, along the borders of these member states.

In 2008, the following activities are planned:

1.
Youth Consultation for General Assembly (GA) 2008


The DEC is exploring the possibility of working in collaboration with other OAS areas to carry-out a consultation of youth throughout the hemisphere on the central topics of the GA declaration in 2008 (the overall theme of the GA is “Youth and Democratic Values”.  The UN estimates that young people comprise around 18 per cent of the population in Latin America and about 17 per cent of all intraregional migrants (Economic Commission for Latin America and the Caribbean and Organización Iberoamericana de Juventud, 2004).  Therefore the consultation will consider capturing the views, needs, priorities of not only youth but youth who comprise various migrant population categories.  The results of the consultation will be presented in an executive report sometime during 2008. 

2.
Publication and dissemination of a Policy Brief in 2008, within the context of the Inter-American Program on Education for Democratic Values and Practices, on citizenship education policy and programs targeting marginalized populations including migrants.  

3. Continued execution of the two early childhood education projects in execution in 2007.  “Tendencies in Transition Policies in Rural, Indigenous and Border Communities” with support of the Bernard Van Leer Foundation of the Netherlands, focuses on early childhood education and care programs in indigenous, rural and border community populations in five countries; some of the population described are migrants.  We will have, by the end of 2008, national reports from Brazil, Chile, Colombia, Ecuador, and Peru with pertinent information on attention to young children in these communities, some of which will specifically address topics including internal migration.  Should it be possible to augment the number of countries participating (if additional resources are found), a clearer regional picture could emerge.

Because it is so difficult to develop reliable statistics both on migrant populations and on educational services to children below the age of primary education, we hope this study will be a contribution to better understanding of the characteristics of these populations and the services they receive with respect to early childhood care, development and education.

Thank you very much for your attention.

F. 
Diálogo de alto nivel

Sesión Anual

sobre la Implementación del Programa Interamericano para la Promoción y Protección de los Derechos Humanos de los Migrantes, Incluidos los Trabajadores Migratorios y sus Familias

Presentado por

Delegación de Venezuela

OEA, Washington DC, 7 de Marzo de 2008.

Sr. Presidente, distinguidos Delegados,

Antes que todo la Delegación de Venezuela  quiere agradecer a la Presidencia de la CAJP y a la Secretaria de la OEA por la organización y convocatoria a esta importante Sesión Anual sobre la Implementación del Programa Interamericano para la Promoción y Protección de los Derechos Humanos de los Migrantes, Incluidos los Trabajadores Migratorios y sus Familias.

Así mismo esta delegación felicita a todos los panelistas de esta tarde por sus excelentes presentaciones.

La delegación de la República Bolivariana de Venezuela se siente muy satisfecha por todas las actividades que se han realizado en el marco de la implementación del Programa Interamericano, lo cual desde nuestra perspectiva está contribuyendo enormemente en la promoción y protección de los derechos humanos de nuestros migrantes, de tal manera que a nuestro Gobierno no le queda más sino seguir apoyando estos esfuerzos que se están adelantando por los Estados, las Entidades de la OEA y las Organizaciones Internacionales que se encargan del desarrollo del mencionado Programa.

Señor Presidente quiero informarle que el Gobierno de la República Bolivariana Venezuela ha emprendido grandes esfuerzos en aras a coadyuvar con los esfuerzos que en esta Organización se están emprendiendo para aliviar las consecuencias del fenómeno migratorio. Uno de estos, lo constituyo la Séptima Conferencia Suramericana sobre Migraciones, realizada entre el 1 y 3 de julio, en Caracas Venezuela, la cual dio como resultado la Declaración de Caracas, en la que se acordaron Principios fundamentales relativos al tema migratorio.  

El tema de las migraciones es prioritario para el Gobierno de Venezuela, ya que consideramos que el ser humano debe ser el centro de las políticas y programas migratorios y, que por ende los Estados debemos garantizar el respeto de los derechos humanos del migrante, independientemente de su condición migratoria, nacionalidad, condición social, religión, opinión política, origen étnico, género o edad.

Así mismo el Gobierno de Venezuela, reafirma hoy el valioso aporte que para el desarrollo de los países de destino representa la población migrante, en los aspectos social, económico, político, cultural, científico y académico.
Del mismo modo ratificamos la necesidad de garantizar la inserción del migrante en las sociedades de acogida a través de políticas de inclusión, formuladas con la participación de las comunidades concernidas.

En este orden de ideas, el Gobierno Bolivariano de Venezuela, exhorta a los Estados miembros de la Organización a asumir la reciprocidad histórica y responsabilidad común sobre migraciones en el marco de la universalidad como principio fundamental de las relaciones entre países de origen, tránsito y destino. En este sentido, se requiere a los países receptores otorgar un tratamiento justo y humanitario a los migrantes en un marco de inclusión social y respeto de los Derechos humanos.
Muchas Gracias.
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�.	The “Work Plan of the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, Including Migrant Workers and their Families” is contained in document CP/CAJP-2456/07.


�.	For a detailed description of this process, go to http://www.oas.org/dil/esp/migrantes_antecedentes.htm.


�.	For complete information on these meetings, see: 


http://www.oas.org/dil/esp/trabajadores_migratorios_sesiones_especiales.htm


�.	Selected from the list of Civil Society Participants approved by the Committee on Juridical and Political Affairs via document CP/CAJP-2429/06 add. 1.


�.	For  more information about the course, go to � HYPERLINK "http://www.oas.org/dil/esp/migrantes_curso_introductorio_2008.htm" ��http://www.oas.org/dil/esp/migrantes_curso_introductorio_2008.htm� 


*	Los expertos, académicos y organizaciones de la sociedad civil fueron seleccionados de la Lista de Participantes de la Sociedad Civil aprobada por la Comisión de Asuntos Jurídicos y Políticos mediante el documento CP/CAJP-2429/06 add. 1.


�.	En el Mercosur no existen instancias supranacionales.


�.	Comunicado Conjunto de los Presidentes de los Estados Partes del MERCOSUR, Bolivia y Chile, XXIII Reunión del Consejo del Mercado Común, Brasilia, República Federativa del Brasil, 6 de diciembre de 2002, párrafo 14.


�.	La Conferencia Sudamericana sobre Migraciones (CSM) es un proceso consultivo regional, de carácter “no vinculante”, que asegura la inserción de la región sudamericana en la corriente internacional de mecanismos de diálogo y concertación en materia migratoria que se vienen dando a nivel mundial. Los países participantes son: Argentina, Bolivia, Brasil, Colombia, Chile, Ecuador, Guyana, Paraguay, Perú, Surinam, Uruguay y Venezuela. La CSM tuvo sus inicios en Lima, en 1999, en donde los gobiernos reunidos reconocieron la importancia que revisten los movimientos migratorios dentro de la región y la necesidad de mantener consultas regulares, a partir de las cuales se organizarían las futuras conferencias. Este proceso consultivo regional continuó con la realización en Buenos Aires, en el año 2000, de la I Conferencia Sudamericana sobre Migraciones. Posteriormente se llevaron a cabo en Santiago, Quito, Montevideo, La Paz y Asunción la «II, III, IV, V y VI Conferencia Sudamericana sobre Migraciones», en los años 2001, 2002, 2003, 2004 y 2006 respectivamente.


�.	MERCOSUR/XIVRMI/ACTA 02/03 - Anexo VII, XIV Reunión de Ministros del Interior.


�.	El texto de la Declaración de Santiago sobre Principios Migratorios se anexa al final de este documento.


�.	Decisión del Consejo del Mercado Común Nº 28/02 por la que se aprueba la firma de los Acuerdos emanados de la XXII Reunión de Ministros del Interior del Mercosur, de la República de Bolivia y de la República de Chile (MERCOSUR/CMC/DEC N° 28/02).


�.	Decisión del Consejo del Mercado Común Nº 28/02 por la que se aprueba la firma de los Acuerdos emanados de la XXII Reunión de Ministros del Interior del Mercosur, de la República de Bolivia y de la República de Chile (MERCOSUR/CMC/DEC N° 28/02).


� Párrafo 14 del Comunicado Conjunto de los Presidentes de los Estados Partes del MERCOSUR, Bolivia y Chile, XXIII Reunión del Consejo del Mercado Común, Brasilia, República Federativa del Brasil, 6 de diciembre de 2002.


�.	Párrafo 29 del Comunicado Conjunto de los Presidentes de los Estados Partes del Mercosur, Ouro Preto, Brasil, 17 de diciembre de 2004.


�.	La misma fue suscripta por el Ministro del Interior de Argentina, el Ministro de Justicia de la República Federativa del Brasil, el Ministro del Interior de la República del Paraguay, el Ministro del Interior de la República Oriental del Uruguay, Estados Parte MERCOSUR, el Ministro de Gobierno de la República de Bolivia y el Ministro del Interior de la República de Chile.


�.	Decisión del Consejo del Mercado Común Nº 37/04 aprobatoria de los Acuerdos contra el Tráfico Ilícito de Migrantes del 16 de diciembre de 2004(MERCOSUR/CMC/DEC N° 37/04).


�.	La misma fue suscripta por el Ministro del Interior de la República Argentina, el Vice Ministro de Justicia de la República Federativa del Brasil, el Vice Ministro de Asuntos Políticos del Ministerio del Interior de la República del Paraguay, el Ministro del Interior de la República Oriental del Uruguay, el Ministro de Gobierno de la República de Bolivia, el Subsecretario del Interior de la República de Chile, el Representante del Ministro del Interior de la República de Perú, el Ministro del Interior de la  República de Ecuador, el Vice Ministro del Interior de la República de Colombia y el Ministro del Interior y Justicia de la República Bolivariana de Venezuela


�.	Párrafo 23 delComunicado Conjunto de los Presidentes del MERCOSUR y Estados Asociados, XXIX Reunión del Consejo del Mercado Común, Montevideo, Uruguay, 9 de diciembre de 2005.


�.	XIX Reunión de Ministros del Interior del MERCOSUR y Estados Asociados, celebrada en Buenos Aires, Argentina, el 8 de junio de 2006.


�.	Párrafo 5 del Comunicado Conjunto de los Presidentes del Mercosur y Estados Asociados, suscripto en la ciudad de Córdoba, República Argentina, el 21 de julio de 2006. 


�.	Párrafos 6 y 7, Ibidem.


�.	Párrafos 12 y 13 del Comunicado Conjunto de los Presidentes de los Estado-Parte del Mercosur y Estados Asociados, Río de Janeiro, Brasil, 18 y 19 de enero de 2007.


�.	Párrafo 23, Ibidem.


�.	Cifra estimada por los Cónsules del Ecuador, MRECI


�.	Plan Nacional de Política Exterior 2007-2020


�.	Plan Nacional de Desarrollo 2007-2010-Política Exterior, pág. 8


�.	Fuente: Dirección General de Refugiados, MRECI


�.	Plan Nacional de Política Exterior 2007-2010, pág. 5.


�.	This report does not necessarily reflect the positions of the U.S. Conference of Catholic Bishops (USCCB), CLINIC’s parent agency.


�.	67 Fed. Reg. 68924 (Nov.13, 2002) (“A surge in illegal migration by sea threatens national security by diverting valuable United States Coast Guard and other resources from counter-terrorism ...”); In re D-J-, 23 I&N Dec. 572 (A.G. 2003) (“there is a substantial prospect that the release of such aliens into the United States would ... encourage future surges in illegal migration by sea .... diverting valuable Coast Guard and DOJ resources from counterterrorism.”


�.	This paper was produced jointly by the ILO’s Washington Office (Armand F. Pereira) and the ILO’s Migrant Workers Program (Ibrahim Awad, Patrick Karan, Piyasiri Wickramasekara, Kaat Landuyt et al.) partly reflecting consultations with and inputs from the IOM (Berta Fernandez and Riszard Cholewinski) and the OAS (John Wilson).


�.	The International Labour Office (ILO) is the Secretariat of the International Labour Organization (ILO).  The views expressed in this paper are meant for technical discussion in the OAS’ Committee consultations framework and do not necessarily reflect a consolidated view of the International Labour Organization as reflected by the works of its main bodies, particularly the International Labor Conference and the Governing Body and their Committees. 


� ILO: Towards a fair deal for migrant workers in the global economy International Labor Conference, Geneva 2004, p. 7. Available on line at:


� HYPERLINK "http://www.ilo.org/public/english/standards/relm/ilc/ilc92/pdf/pr-22.pdf" ��http://www.ilo.org/public/english/standards/relm/ilc/ilc92/pdf/pr-22.pdf�


�.	Ironically, it is often argued by those making the case for labor deregulation that informality is caused by excessive rigidity of laws and that reduced regulation tends to increase formal employment. There is however very limited evidence in support of this argument, whether in Northern Europe or North America or elsewhere in the Americas or Africa.


�.	Bahamas, Barbados, Belize, Bolivia, Brazil, Chile, Colombia, Cuba, Dominica, Ecuador, El Salvador, Granada, Guatemala, Guyana, Honduras, Jamaica, Mexico, Nicaragua, Peru, Saint Lucia, Trinidad and Tobago, Uruguay, and Venezuela.


�.	The Argentine legislature adopted the 1990 Convention on 17 December 2006. Similar action has been expected of Paraguay.


�.	Noted in the Report of the (UN) Secretary General on the Status of the UN Convention on migrants rights for the 55th Session of the UN General Assembly.  Doc. A/55/205. July 2000.  The other six are the International Covenant on Civil and Political Rights, International Covenant on Economic, Social and Cultural Rights, Convention for the Elimination of Racism and Racial Discrimination (CERD), Convention Against Torture (CAT), Convention for the Elimination of Discrimination Against Women (CEDAW), and the Convention on the Rights of the Child (CRC).   Texts and status of these conventions available on the website of the Office of the UN High Commissioner for Human Rights:  www.unhchr.ch


�.	Corte Interamericana de Derechos Humanos.  Condición Jurídica y Derechos de los Migrantes Indocumentados Opinion Consultativa OC-18/03 de 17 de Septiembre de 2003, solicitada por los Estados Unidos de Mexico.


�.	As reported by Beth Lyons, (USA) National Employment Law Project, September 28, 2003 


� The ILO Migration for Employment Convention No. 97 of 1949 is ratified by 47 countries, the ILO Migrant Workers (Supplementary Provisions) Convention No. 143 of 1975 is ratified by 23 countries; and the 1990 International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families ratified by 37 countries and signed by 14 others.  A number of States have ratified both of the ILO Conventions, several have ratified one or both ILO Conventions plus the 1990 International Convention.





�.	To prevent exploitation of irregular migrant workers, and to respond to labor shortages, some countries, such as Italy and Spain, have opted for regularization programs.  For example, Turkey adopted legislation a few years ago seeking to regularize the status of foreign workers, while both the United States and the Russian Federation have been contemplating amnesties for irregular migrant workers.  Such measures may not be a solution to the problems of migrant workers but they may be steps to correct problems of excessive labor market deregulation.





� Further information on the standards and supervisory activities of the ILO can be obtained�at � HYPERLINK "http://www.ilo.org/public/english/standards/norm/index.htm" �International Labor Standards�.  Specific information on texts and ratifications can be found in the “ilolex” database in that section of the ILO’s website.


� The Conference Committee on Migrant Workers first debated the points raised in the Office Report for the discussion Towards a Fair Deal for Migrant Workers in the Global Economy (full text in � HYPERLINK "http://www.ilo.org/public/english/standards/relm/ilc/ilc92/pdf/rep-vi.pdf" �English�, � HYPERLINK "http://www.ilo.org/public/french/standards/relm/ilc/ilc92/pdf/rep-vi.pdf" �French�, � HYPERLINK "http://www.ilo.org/public/spanish/standards/relm/ilc/ilc92/pdf/rep-vi.pdf" �Spanish�; Executive Summary in � HYPERLINK "http://www.ilo.org/public/english/protection/migrant/download/exsu-vie.pdf" \t "_blank" �English�, � HYPERLINK "http://www.ilo.org/public/english/protection/migrant/download/exsu-vif.pdf" �French�, � HYPERLINK "http://www.ilo.org/public/english/protection/migrant/download/exsu-vis.pdf" �Spanish�), and later deliberated on the conclusions prepared by a tripartite drafting group which led to the Resolution on migrant workers. The full Report of the Committee on Migrant workers including the Resolution is available in � HYPERLINK "http://www.ilo.org/public/english/standards/relm/ilc/ilc92/pdf/pr-22.pdf" �English�, � HYPERLINK "http://www.ilo.org/public/french/standards/relm/ilc/ilc92/pdf/pr-22.pdf" �French� and � HYPERLINK "http://www.ilo.org/public/spanish/standards/relm/ilc/ilc92/pdf/pr-22.pdf" �Spanish�. 





� The draft framework adopted by the Meeting is available in the ILO web site < � HYPERLINK "http://www.ilo.org" ��www.ilo.org�... > in � HYPERLINK "http://www.ilo.org/public/english/standards/relm/gb/docs/gb295/pdf/tmmflm-1.pdf" \t "_blank" �English�, � HYPERLINK "http://www.ilo.org/public/french/standards/relm/gb/docs/gb295/pdf/tmmflm-1.pdf" \t "_blank" �French� and � HYPERLINK "http://www.ilo.org/public/spanish/standards/relm/gb/docs/gb295/pdf/tmmflm-1.pdf" \t "_blank" �Spanish�. The Note on the proceedings (� HYPERLINK "http://www.ilo.org/public/english/standards/relm/gb/docs/gb295/pdf/tmmflm-2.pdf" \t "_blank" �English�, � HYPERLINK "http://www.ilo.org/public/french/standards/relm/gb/docs/gb295/pdf/tmmflm-2.pdf" \t "_blank" �French�, � HYPERLINK "http://www.ilo.org/public/spanish/standards/relm/gb/docs/gb295/pdf/tmmflm-2.pdf" \t "_blank" �Spanish�), with the report of the Meeting. summarises the various discussions that took place on the draft framework and its adoption.


�.	Durante el año 2007, se ha avanzado en la discusión de los proyectos de ley de refugiados en Chile, México y Nicaragua. A su vez, México adoptó circulares administrativas en materia de protección de refugiados, apátridas y protección complementaria.


�.	En el mismo periodo, se apoyó la revisión de legislación migratoria en Costa Rica, Honduras y Panamá.


�.	El impacto diferenciado de la migración en estos grupos poblaciones ha sido subrayado en el Compromiso de Montevideo sobre Migración y Desarrollo, Cumbre Iberoamericana, 2006.


�.	Se han anunciado dichos procesos de regularización en países como Chile, Ecuador y Honduras. Dichos programas de regularización ya se han implementado  en Argentina, Costa Rica y la República Bolivariana de Venezuela.


� En este sentido, véanse las legislaciones nacionales en materia de refugiados de Argentina, Canadá, El Salvador, Estados Unidos de América, Guatemala, Honduras, Panamá, Paraguay, Perú, Uruguay y la República Bolivariana de Venezuela.


�Principios y Directrices recomendados sobre los derechos humanos y la trata de personas, en base de datos legal de la pagina web del ACNUR: � HYPERLINK "http://www.acnur.org/biblioteca/pdf/4045.pdf" ��http://www.acnur.org/biblioteca/pdf/4045.pdf�


� During the year 2007, advancements have been made in the discussion of the draft laws in Chile, Mexico and Nicaragua. At the same time, Mexico adopted administrative guidelines for refugee protection, statelessness persons and complementary forms of  protection.


� During the same period, support was provided for the admentment of the immigration legislation in Costa Rica, Honduras y Panama.


�.	The differentiated impact of migration on certain population groups has been underlined by the Commitment of Montevideo on Migration and Development, Ibero-American Summit, 2006.


�.	Such regularization processes have been announced in countries such as Chile, Ecuador and Honduras. These programmes have been already implemented in Argentina, Costa Rica and the Bolivarian Republic of Venezuela.


�.	As contemplated in the  domestic refugee legislation of the following countries: Argentina,  Bolivarian Republic of Venezuela, Canada, El Salvador, Guatemala, Honduras, Panama, Paraguay, Peru, United States of America and Uruguay.


�.	Recommended Principles and Guidelines on human rights and trafficking in persons, legal database of UNHCR Spanish web site: � HYPERLINK "http://www.acnur.org/biblioteca/pdf/4045.pdf" ��http://www.acnur.org/biblioteca/pdf/4045.pdf�


� “Feminización de la migración” Denise Paiewonsky,Documento de trabajo #1, INSTRAW
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