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 [AG/RES. 2293 (XXXVII-O/07)]
January 25, 2008
I. BACKGROUND: XE "I. BACKGROUND" 
The General Assembly of the Organization of American States, via resolution AG/RES. 2293 (XXXVII-O/07) for the Promotion and Respect for International Humanitarian Law, adopted on June 6, 2006, instructed the Permanent Council to hold a special meeting on topics of current interest in international humanitarian law, including a high-level dialogue, with support from the Office of International Law of the Department of International Legal Affairs of the General Secretariat, and in cooperation with the ICRC, prior to the thirty-eighth regular session of the General Assembly. The special session, which was coordinated with the topics of the Second Course on International Humanitarian Law that took place on January 24, 2008, was held within the framework of the Committee on Juridical and Political Affairs of the Permanent Council on January 25, 2008.

II. OPENING SESSION XE "II. OPENING SESSION" :
The inaugural session provided senior OAS and ICRC officials the opportunity to make opening remarks and to describe the background of the special meeting on current issues in international humanitarian law (IHL).

During this session, the Chair of the Committee on Juridical and Political Affairs (CJPA), Ambassador Roberto Álvarez Gil, welcomed all participants and thanked panelists, delegations, and high-functionaries present from the member states, the ICRC, and the Office of International Law. Ambassador Álvarez Gil gave an overview of IHL and the importance it plays in the Inter-American system, and discussed the importance of the recently held 2nd Course on International Humanitarian Law, as well as other IHL activities conducted within the context of the Organization of American States.

Mr. John Wilson of the Office of International Law provided an overview of the background and history of the special sessions on IHL, as well as document CP/CAJP-2540/07 (October 22, 2007), by which the CJPA requested member states to present topics for formal discussion during the present special session.  Mr. Wilson provided an overview of the topics originally proposed for discussion, as well as a summary of the topics eventually selected for this purpose, among them: armaments, missing persons, cluster munitions, and the use of private security firms in modern conflicts.  In addition, Mr. Wilson provided a detailed overview of the conclusions derived from the special session held in February 2007 and the actions taken by the OAS and its member states as a direct response to those conclusions.  Mr. Wilson first highlighted the leadership of the member states of the OAS in the ratification and implementation of the treaties and obligations on IHL and congratulated the states that have ratified important international instruments on this matter.  Second, he mentioned legislative efforts in the hemisphere and the work of OAS states and technical bodies (Office of International Law, the Office of the Secretary General and the Assistant Secretary General and other organs of the OAS) in collaborating with the ICRC on several fronts related to the respect and promotion of IHL in the Americas.  Mr. Wilson encouraged the General Assembly and the political and technical Organs to hold additional courses, seminars, and special sessions to promote the IHL in the Americas.  He also reminded those present of recommendations from previous special sessions, including supporting access to public information as an important method for cases of missing persons.  Mr. Wilson provided further detail concerning the 2nd course on International Humanitarian Law, held on January 24, 2008, and which counted with the overwhelming participation from the member states and offices of the OAS.  The topics of the course covered introductory aspects of IHL instruments and rules, the means and methods of warfare, the protection of non-combatants, as well as the roles that OAS and ICRC play in the implementation and promotion of IHL in the hemisphere.  In closing this inaugural session, Mr. Wilson mentioned the objectives of the special session, reminding participants to set goals that are clear in direction for the member states, and to set measures that are transparent in gauging success in the implementation of these directives. 

III. HIGH LEVEL DIALOGUE XE "III HIGH LEVEL DIALOGUE" :
Resolution AG/RES. 2293 (XXXVII-O/07) on the “Promotion of and Respect for International Humanitarian Law, called for a high-level dialogue to enable Permanent Representatives to express and share views regarding advances and challenges of international humanitarian law at the regional and universal levels, as a preamble to technical discussions of subsequent segments.
MEXICO

The Representative of Mexico began by expressing thanks and appreciation to the Commission of Juridical and Political Affairs for its work.  He also expressed full support to the work of the ICRC and affirmed that Mexico maintains the position for a total ban on the weapons that cause unnecessary suffering and have indiscriminate effects.  The representative mentioned Mexico’s deep regret that it was not possible to reach adoption for a strong mandate on the need for a total ban on cluster munitions within the framework of the Meeting of High Contracting Parties to the Convention on Conventional Weapons of 1980, held in November 2007.
The Representative went on to discuss the background of the current asymmetrical conflicts and expressed Mexico’s interest in the dialogue promoted by the government of Switzerland and the ICRC concerning the importance of the absolute implementation of IHL for all participants involved in armed conflict.  Further, he highlighted Mexico’s great interest in ICRC and OAS proposal to conduct a "Regional Meeting of Governmental Experts on the national implementation of IHL in the Americas”, and Mexico’s hope that the works are reflected in the national implementation of IHL by the states of the region. 

With regard to its domestic law, the Representative mentioned that Mexico has recently enacted specific legislation that aims to protect the integrity of the emblem of the Red Cross. Also, mentioned that the country is in the final process for establishing a Commission on IHL.

The Representative concluded describing previous and current efforts of the OAS concerning IHL.

In early March of 2007 his delegation presented a draft resolution entitled "Promotion and respect for IHL" in the framework of the Thirty-Eighth Ordinary Period of Sessions, with the goal to make this text more rational and focused on the reality of the region.

COLOMBIA 
The Representative of Columbia first mentioned that his country is pleased to report implementation of the strategic center for democratic security policy, established by the government of President Uribe. The Centers foundation is legitimized by the state, recognized by the civilian population, and supported through the work carried out by military forces. The government of Colombia maintains a central policy of complete respect for IHL and human rights.

 

The development of the democratic security defense is supported by a comprehensive policy encompassing human rights, fundamental rights, and international humanitarian law. The policy is divided into a 5-axis structure: instruction and training control of public forces, operational legal counseling for commanders during operations planning, generating links between NGOs, government agencies, and the civilian population, and finally strengthening national and international cooperation in order to fulfill the obligations of specific accords.

 

There has been a review and overhaul of the educational and training model for military and police forces. The goal is to establish a single homogenized system that determines when force should be employed. Throughout the past year Colombia has conducted approximately 20 training courses covering protection of vulnerable populations, norms of the Inter-American system of human rights, and international humanitarian rule of law. Thanks to these courses 400 thousand armed personnel are trained and certified in IHL. 

It is imperative that soldiers, especially at the lower level, are able to implement and respect IHL principles during military operations.  For this reason Colombia has created exercises placing soldiers in specific situations to assess reactions before different circumstances that may arise. Assessing reactions through operational environment training allows for better instruction on how to understand and implement rules of IHL. Due to the complexity of the country, regional panel scenarios have been created to provide training for protecting populations in jungle regions and major cities. For this exercise, it was necessary to define specific scenarios for the use of force, dependent on the circumstances of the military operations. In sum, these exercises have strengthened the disciplinary regime and increased the level of control for the proper execution of operations at all levels of command.

Intelligence and counterintelligence activities have been regulated through legal mean to ensure these activities comply with the requirements of IHL. The defense ministry issued directive 010 19 2007 ordering strict compliance with the rules of international humanitarian law for all levels of military command forces, and requiring controls for establishing the rules of engagement for battle location. A committee for monitoring complaints about cases of alleged murders has been created, as well as a committee for protected person. These committees are chaired by the highest level defense minister. The monthly situations assessment allows for necessary prevention measures, a boost in criminal investigations, and discipline under the zero tolerance concepts within Colombian forces.

Newly established rules are not only coercive. The ministry of defense and the government has created a number of incentives programs to motivate the regular application of IHL. Some incentives are established to stimulate demobilization of the terrorists. 

In conclusion, it is important to highlight the enormous effort on behalf of the Colombian government to protect displaced persons and to avoid and prevent further displacement. The military command has issued a directive ordering that military operations should avoid displacement of the civilian population. Namely, a priority during military operations should be protection of the civilian population, allowing individuals to maintain their place of origin and avoid being uprooting by reason of combat situations. 

As a result, according to the last survey conducted, the military was found to be the most credible institution in the country, with a 80% popular support. The government of President Uribe, is considered a government that respects human rights and IHL, a according to the 74% of population surveyed, raising the margin popularity of the government to 81%.

COSTA RICA

The delegation of Costa Rica stressed the importance of IHL activities and the efforts made by the Presidency and by the Committee on Juridical and Political Affairs of the OAS Permanent Council, the Office of International of the Department of International Legal Affairs, and the cooperation extended by the International Committee of the Red Cross. 


The Representative addressed the adequacy and implementation of International Humanitarian Law in Costa Rica, including the approval of the III Additional Protocol to the Geneva Conventions of 1949. The Representative also noted the existence of a series of draft amendments to the Criminal Code in cases of crimes against persons and property protected by IHL.

 
The establishment of the Costa Rican International Humanitarian Law Commission was affirmed in 2005. The interagency body advises the executive branch in matters of adoption, implementation, and dissemination of IHL. Promotion and dissemination of IHL has been possible thanks to the outstanding work done by the commission, as part of their regular effort, with the support of the ICRC Regional Delegation for Mexico, Central America, and the Caribbean. 

In reference to preventative measures, Costa Rica seeks to highlight the work conducted between the IHL Commission and the Interdisciplinary National Advisory Committee for the Control of the Proliferation and Illicit Trade in Small Arms and Light Weapons and Ammunition. Also, the development within the National Commission of IHL of a national protocol on "Minimum Rules of Conduct Demonstrations, Internal Conflicts, Natural Disasters and Public Calamities" is an issue that deserves special mention. This text has been circulated as a document containing recommendations of the Commission to the various public institutions of the State of Costa Rica.

Cost Rica expressed commitment to solving the problems that member states face, and added that within the framework of the United Nations, Costa Rica has proposed a Convention on the Transfer of Weapons to prohibit countries from transferring weaponry to states, groups or individuals, if there is sufficient reason to believe that such arms will be used to violate international law.

ECUADOR 
The Representative of Ecuador initiated discussion thanking the Commission of Juridical and Political Affairs for making the special session on IHL possible. She continued by stating the efforts for the implementation of IHL in Ecuador and the creation of the national commission for the application of IHL.

The National Commission for the Application of IHL was created through consultancy procedures with state organs, through workshops allowing for input and assistance from the civilian population, and the political will of the authorities of the government. This is a permanent commission, responsible for promoting the application of IHL. The policy is integrated within ministries of government, the Supreme Court of Justice, the general auditing organ, the National Congress Commission of Legislation, and the National Commission of Human Rights.

The Commission was installed on December 12, 2007, and since has worked towards the goals of the national plan of action. This plan originated from studies on the compatibility between the internal juridical order and the norms of IHL. For the methodological part, the commission has constituted four sub-commissions: the sub-commission of elaboration for the recommendations and ratification of treaties; the sub-commission of elaboration for implementation of normative projects; the sub-commission of events and training; and the sub-commission of application and institutional segments.

In the national sphere, the sub-commission of elaboration and normative projects has worked with two issues: the implementation of the statute of Rome and the adequacy of internal legislation for the treaty against the use, production, and distribution of anti-personal mines.

In sum, on November 22, 2007, the Commission held the first national encounter for the promotion of IHL, directed towards the civil and military authorities, approaching the application of IHL, the normalization of the internal legislation, and proposals for the next constitutional assembly.

URUGUAY

The Representative of Uruguay thanked the convocation to this special session, reiterating Uruguay’s support of the work developed by the ICRC. Since 2005, the IHL National Commission of Uruguay has celebrated a number of meetings. The commission has promoted activities of diffusion, application, and has given legislative and administrative recommendations related to IHL. 

During 2006, national and international norms related to IHL were addressed through approval of Protocol V concerning remaining explosives within the convention regarding prohibition or restriction of employment of certain conventional weaponry that can be considered harmful or of indiscriminate effects. The amendment to article 1 within this convention is now being studied by the Senate’s Commission of International Studies. Also, the “Second Protocol of the Convention to the Protection of the Cultural Property in case of Armed Conflict” was approved. 

Furthermore, it is necessary to highlight the necessity of easy the access to IHL education for military bodies, to Uruguayan peace missions, and to the judiciary branch. The National IHL Commission of Uruguay participated in several conventions, special sessions, and meetings with the principal goal of universalizing the application of IHL and Human Rights.

DOMINICAN REPUBLIC
The Representative of the Dominican Republican initiated his discourse stating the country is a signatory of the Geneva Conventions and its additional protocols. In 1995, the Dominican Government established the National Commission for the application of IHL, which became official in 1999 and restructured in 2003. The commission is composed of 14 institutions, presided over by the State Secretariat to Foreign Relations, which is a part of the National Council of the Dominican Red Cross. The National Commission plans to study measures for effective application of IHL and will propose these measures to the competent authorities.
The various activities of the Commission include; seminars about IHL, in cooperation with the ICRC; the creation of study groups for proposing specific legislations, and an internal code project, which is under revision. Furthermore, the Commission has made an effort for approval of the ratification by the Dominican Republican of the Statue of the International Criminal Court. Thanks to the commission’s recommendation, the Dominican Government signed the III Additional Protocol, which created the new symbol of the Red Cross.

The institution of the Army is represented within the Commission and the subject of IHL has been incorporated into the army’s study plan. A Human Rights Institute has also been established, which is responsible for teaching IHL. This institute has offered multiple courses not only to members of the army, but also to government employees and universities. In the educational field, the Commission has created a campaign for the inclusion of IHL in the curriculum of the universities and counts with the support of the ICRC.

Congress approved the Convention for the prohibition of development, production, storage, and use of chemical weapons, and for their destruction. Among the plans of the Commission is approval of the Convention about Conventional Weapons and the Second Protocol of The Hague. The commission is also helping with the update of the Dominican juridical order, applying the tools of the IHL, adding war crimes in the penal code, and modifying the ones that exist in the military penal code to make them adequate to the Geneva Conventions.  

During the XXX International Conference of the Red Cross, the Dominican Government committed itself to; sign the Convention on the Prohibition of Chemical Weapons; ratify the III Protocol to the Geneva Convention; sign the Convention on Conventional Weapons; sign the International Convention to the Protection of People against forced disappearance; and sign the Convention of Measures to Protect Cultural Property in case of Armed Conflict, throughout the period of 2008-2011.
CANADA 
The Representative of Canada began discussion addressing the importance of IHL, as it is an expression of the most basic humanity and how the behavior of humans is valued in events of violence. Without it there would be no limits to the use of force. Thanks to IHL, people are not forced to live in daily fear. She noted that although we are facing difficult times; however 194 states have ratified the Geneva Convention, a testimony to the importance of IHL in the protection of civilians. Canada supports the leadership of the Red Cross in this movement, particularly the efforts of ICRC for international respect of IHL, including regional cooperation, such as the OAS.

Canada recognizes that states have responsibility to the principles of IHL and to human dignity, fundamental principles that should be upheld at all times. In the international context, Canada strongly believes that the fight against terrorism must be carried out in compliance with international law, including IHL, human rights law, and due process. Canada believes that the existing instruments and norms adequately meet these challenges, but need to be implemented more consistently.

Canada is strongly committed to the protection of civilians and notes that civilians benefit from the protection provided by the Geneva Convention and additional protocols. On April 28, 2006, the UN Security Council adopted by consent the regulation for the protection of civilians in non-conflict, which reinforces respect for IHL, the protection of human rights, and the right to due protection for civilians in UN peacekeeping operations.  Attacks against civilians must be recognized as crimes and there should be no impunity for perpetrators of genocide and war crimes.

Recognizing the primary responsibility of the state in punishing and preventing violations, Canada will continue to be a strong supporter of the Rome statute, the International Criminal Court, and other institutes. 

PERU

The Representative of Peru informed the session of the creation of the 2001 National Commission for the Study and Application of International Humanitarian Law, which serves as consultant organ of the executive power, and is charged with diffusion of the norms and principles of the IHL and of elaborating studies and recommendations to promote IHL observation and development. This commission has supported courses and initiatives in order to enhance the promotion and the protection of Human Rights and Humanitarian Law. 
In 2004 the High Level Multi-Secretarial Commission was created. The commission oversees the observation of acts and policies of the State concerning peace, collective reparation, and national reconciliation. In 2005 a Reparation Plan was established that applies to victims of violence which occurred between 1980 and 2000. The plan creates a unique register of victims and a Reparation Counsel. 
Peru has signed the Statue of Rome of the International Criminal Court, and all the Geneva Conventions, ratifying on February 7, 2007, the International Convention to Recruitment, Utilization, Financing and training of Mercenaries. This convention is regulated by the Law of Private Security Service. In 2002, Peru also ratified the Inter-American Convention on the Forced Disappearance of Persons, and promulgated the law that regulates this convention in 2004. In July 2006 a law applying to penal sanctions for acting contrary to the Ottawa Convention on the Prohibition of the Use, Stockpiling, Production and Transfer or Anti-Personnel Mines and on their Destruction was promulgated. 
The Representative concluded by affirming that there is legislation currently pending for the law project on Crimes against Human Rights and International Humanitarian Law and highlighted that there is also a law project on Control of Chemical Substances Susceptible that will be employed against the production of chemical weapons.

NICARAGUA 
The Representative of Nicaragua began by thanking the Commission of Juridical and Political affairs for making the special session on IHL possible, and thanking the Representative of the ICRC, which has developed humanitarian value in armed conflicts and educational promotion of IHL for a long time. The presence of IHL in times of conflicts, including those in Nicaragua, is very important and positive. Thanks to the ICRC a number of conferences, seminars, and meetings covering IHL have occurred between the Nicaraguan armed forces, the people of Nicaragua, and with countries of Central and Latin America. 

The Representative recounted the saying that war is the continuation of politics through other means and that man is a political animal who is responsible for the planning, organization, and execution of these conflicts.

The IHL, international law, and human rights law must be respected at all times by all states. The state of Nicaragua has contemplated in its legislation the application of IHL and human rights in times of peace and times of conflicts. Nicaragua has developed an educational, preventive, and legislative framework for IHL. Under this context, Nicaragua recently approved a group of laws that addresses the majority, if not all, of the crimes classified under IHL as well as the penal code.
The Geneva Convention must be respected by the states, by defense forces of the states, by the institutions that regulate political and military deliberations, and by the states that invade and occupy other sovereign states. Violations of IHL constitute crimes that must be investigated by each state, and sanctions should be applied according to internal legislation of each country.

Exceptional situations call for exceptional measures. States choosing to apply the law and not permit impunity make institutions stronger and avoid the penal action of the International Criminal Court. President Daniel Ortega has spoken about the position of Nicaragua to this Court, stating that for Central Americas countries that have recently been at war it is difficult to adhere to the Court.  This is due to continuing internal and external conflicts in which wounds must be healed and reconstruction has been costly. Nicaragua understands and supports the principles of the ICC, but questions the application of the conditions, especially considering the lack of acceptance on behalf of the United States. 
In sum, Nicaragua has legislative norms in accordance to IHL, and supports the application of it.
ARGENTINA

The Representative from Argentina affirmed that his country has traditionally demonstrated their commitment to the promotion and respect of International Humanitarian Law (IHL). Argentina has signed the four Geneva Conventions of 1949 and their Additional Protocols of 1977, and has established a Commission for the implementation of IHL. Legislative approval of Protocol III on the additional emblem of the Red Cross is currently pending. 
In October 2007 the Argentine Foreign Ministry participated in a forum devoted to the "Treatment of Detainees in Military Operations", which took place in Copenhagen. Argentina also participated in the XXX International Conference of the Red Cross and Red Crescent, held in Geneva, November 2007. During the conference the Argentine government committed to the following: ratify the Additional Protocol to the Geneva Conventions of 1949 relating to the adoption of a distinctive sign additional (Protocol III) of December 7, 2005; continue with the identification and marking of cultural property with the hallmark of the Hague Convention of 1954, to promote the adoption of national legislation to implement the Convention on the Prohibition of the Development, Production and Stocking of Bacteriological (Biological) and Toxin Weapons and on their Destruction, of 10 April 1972, and actively supported the development, negotiation and adoption of a new international instrument on Cluster Munitions with the goal of eradicating the humanitarian consequences of such weapons, during the 2008-2011 period.
GUATEMALA 

The Representative began by giving thanks for the opportunity to discuss and provide answers to the countries in the IHL sphere. Guatemala has a Commission for the application of IHL that serves for the promotion, application, and discussion of IHL in Guatemala. The commission was created in 1999 and is an organ of the external relations ministry.

The Representative of Guatemala rectified what was stated by the Representative of Nicaragua regarding the International Criminal Court and reminded that when the Court was discussed in the previous year, Guatemala demonstrated its efforts for ratification of the International Criminal Court and the Rome statute, which is currently in legislative procedure.
CHILE

The Representative began by stating that in general, conflicts are a consequence of social problems, intolerance, racism, and impunity. By providing educational material to the society, IHL serves as a benefit for the strategic alliance between the government and civil society.
Chile considers development ideas and positions which create formulas for the promotion of IHL to be of great importance. Chile finds it should be possible to fasten the capacity of answering in case of conflicts applying the IHL and with the popular participation.
The Representative mentioned the 2nd Course on IHL promoted by the Department of International Law of the OAS, which has addressed solutions on this matter. The objective of this special session is greatly valued as an extension of the 2nd course. Chile finds that plain knowledge of the values and principles of IHL is a permanent challenge. The initiative will be useful to the Chilean government if the states are able to understand that encounters such as this contribute to the elaboration of patterns and models of the IHL.

IV. CURRENT IHL TOPICS AND DEVELOPMENT XE "IV CURRENT INTERNATIONAL HUMANITARIAN LAW TOPICS AND DEVELOPMENT" :
During the first panel of the day, experts made presentations on topics brought up by the states in accordance to the document CP/CAJP-2540/07 of October 22, 2007, giving special attention to the efforts of the ICRC in the completion of IHL and the developments of IHL treaties ratifications and national implementation in the Americas.
A. Update on Red Cross Red Crescent International Conference XE "Update on Red Cross Red Crescent International Conference" 
Angela Gussing presented a summary of the outcome and follow up to the 30th International Conference of the Red Cross and Red Crescent, held November 26, 2007 in Geneva, Switzerland. The main results of the conference include a strong resolution on IHL; the qualified auxiliary status of national society; adoption and guidance on the use of the Red Cross and the Red Crescent emblem; adoption of a 10 year strategy for the reestablishment of family links; strengthened implementation of the civil agreement, an agreement of the component of the Red Cross and Red Crescent movement regarding the organization of data and international activities in situations of disasters and conflicts; adoption of responsible guidelines regarding international disaster; and development of strategic orientation of the partnership between states and the international Red Cross and Red Crescent Movement for major issues such as migration, urban violence, urban diseases, and environmental and climate changes. Furthermore, the pledges of all individual members are to be implemented during the next year. 

The resolution on IHL was adopted with a background report regarding challenges to IHL within contemporary conflicts, and a report on customary humanitarian law. This resolution reaffirms the basic principles of IHL that are often violated. Also, the resolution reaffirms the cause for firm commitment by states for the national implementation of IHL, and ending impunity for those violations. It also supports the need to address the humanitarian consequences of cluster munitions.

The resolution emphasizes that human rights law, IHL, and refugee law protect victims of conflicts. It states that IHL governs only situations of armed conflicts and should not be extended to others situations. The resolution recalls that the principle and the provisions of IHL are derived from international treaties and customary law, and recalls the obligation to respect IHL is binding on all parties in an armed conflict and not based on reciprocity. The resolution recalls the necessity to implement IHL at both domestic and international levels. However, the resolution still falls short of the requirements of justice and further efforts are required. Impunity for crimes under IHL is unacceptable and the victims’ rights cannot be disregarded.

The operative section of the resolution begins addressing the issue of respecting and assuring respect from all states, being this their obligation when they are in a conflict situation, and the obligation of all states to refrain from encouraging violation of IHL by any party of the conflict.

All persons that are affected by armed conflict are entitled to fundamental guarantees of IHL, including persons deprived of daily routine for reasons related to armed conflicts. The fundamentals guarantees apply without adverse distinction based upon race, color, sex, language, belief, political or other opinion, social origin or any similar other criteria. It reaffirms the importance of full compliance with article 3 of the 4th Geneva Convention. It reaffirms the prohibition of murder, torture, cruel or inhuman treatment, outrages against personal dignity, corporal punishment, mutilation, medical or scientific experiment, rape and other forms of sexual violence, taking of hostages, forced disappearances, and collective punishment that often takes place in today´s armed conflicts. It also reaffirms the vital importance of providing all persons deprived of their liberty, in relation to the conflict, with procedural safeguards and ensuring that the detention is lawful and not arbitrary. It reaffirms the right to fair trial, affording all essential judicial guarantees and recalls the additional specific protections of IHL given to prisoners of war and other protected persons such as civilian internees. It goes on to address issues of concern regarding humanitarian and medical assistance. It reaffirms the obligation of all parties of and armed conflict, as well as third states, to grant humanitarian relief and relief workers rapid and unimpeded access to civilian populations in need. It also calls upon full respect for the medical mission and recalls the obligation of all to respect and protect medical personnel, including Red Cross and Red Crescent workers, theirs means of transport, and their medical establishment. It also recalls the need for protection of the emblem and the misuse by some medical establishments and other medical facilities that do not act in accord with the guideline of emblem use adopted by all states.

In the conduct of activities the distinction between civilians in combat and civilian and military objectivities is a cardinal principle in IHL. There is a prohibition of direct or indiscriminate attacks against civilians and the use of human shields. Further, there is a prohibition of using threats of violence with the primary purpose of inflicting terror upon the population. The methods and means of warfare are not unlimited; it is prohibited to employ weapons that cause superfluous injuries or unnecessary suffering. There is a need to increase efforts to strengthen protection of civilians against the indiscriminate use of weapons and munitions. There is an urgent need to address the humanitarian impact of reminiscent explosive warfare and cluster munitions.

Ms. Gussing concluded her presentation addressing the challenges of achieving effective implementation and called upon states to ensure national implementation through training, education, and with the necessary measures for ending impunity. She emphasized the importance of visible, predictable and effective sanctions, be them penal or disciplinary, as a detour to future violations. All members states of the conference need to take effective measures to implement this resolution. 

The session also issued Conference Declaration, which focused on the humanitarian consequences of the four great challenges: environmental degradation and climate change; humanitarian concern of international migration; violence in urban sectors; and emergent diseases of great magnitude. 

Member states were called upon to reaffirm their resolute commitments to identifying and coordinating operational interaction and partnership among the Red Cross, the Red Crescent, and other institutions throughout the world.

B. IHL principles applicable to the use of private security firms in armed conflicts

Mr. Alerardo Ferreti, ICRC principal delegate for the Armed Forces of the United States and Canada initiated his lecture on Private Military/Security Companies and International Humanitarian Law, affirming that in situations of armed conflict, three elements come into play and interact with each other: States, their armed forces and combatants; the International Committee of the Red Cross (ICRC); and the applicable law in such particular and exceptional situation, namely international humanitarian law (IHL) also known as Law of War or Law of Armed Conflict.

Continuing, he stated that International Humanitarian Law is the body of international law applicable in times of armed conflict that protects persons that do not or no longer take part in hostilities; and regulates permissible means and methods of warfare. All actors involved in situations of armed conflict, including, States, organized armed groups, multinational forces, civilians, and the staffs of private military/security companies (PMCs/PSCs) – are bound by IHL. It is not the ICRC's role to engage in debate about the legitimate use of private companies in situations of armed conflict, its exclusive humanitarian interest lies in the observance of IHL in such situations.
PMCs/PSCs are private companies, and while IHL is binding on non-State actors, this is only the case insofar as they are parties to an armed conflict. As legal entities, private companies are not bound to IHL. However staffs of PMCs/PSCs are considered individuals that must abide by IHL in situations of armed conflict. 

Individuals working for private companies in situations of armed conflict have rights and obligations under IHL, however there is no single status for all employees. Status varies for each individual, depending on the particular situation in which s/he operates or the function s/he performs. Often subjective or highly political approaches towards mercenaries tend to complicate the legal examination of the issue. 

Employees of PMCs/PSCs can be distinguished into several legal categories: Members of the armed forces; Militias/Volunteer Corps, if under responsible command, using distinctive fixed sign, carrying arms openly, and obeying the laws and customs of war; Civilians accompanying the armed forces, performing a specific service to the armed forces as such, not only to the State; and Civilians. Unless classified as part of the armed forces of a State, employees of PMCs/PSCs are civilians. They may not be targeted, and they may not take a part in direct hostilities. If they take part in direct hostilities, they lose protection from attack during such participation. If captured, they are not entitled to prisoner of war status. Mercenaries, on the other hand, do not constitute as combatants. They have no right to prisoner of war status and can be prosecuted for direct participation in hostilities under domestic law. 

Furthermore, in order to exercise some control and oversight, States should establish a licensing or regulatory system. Key elements of a possible national regulatory framework could include: prohibition of certain activities; requirement that PMCs/PSCs obtain operating licenses based on meeting certain criteria, including that companies train their staffs in IHL, adopt standard operating procedures and rules of engagement that respect IHL, adopt appropriate disciplinary measures; require authorization for every contract depending on the nature of the proposed activities and the situation in the country where they will operate; and sanctions for operating without having obtained the necessary authorizations.

The lecture was concluded by addressing States obligations under IHL. Taken together, these obligations form quite an extensive international legal framework surrounding the operations of PMCs/PSCs. Some of the obligations are relatively broad, and there is a need for guidance so that States can put their obligations into practice. In the course of its operations, the ICRC witnesses the effects of war on civilians. Every day and it engages in dialogue with all parties of armed conflicts in an effort to convince them to respect international humanitarian law. As a neutral, independent, and impartial humanitarian organization, the ICRC does not make judgements regarding a country's decision to outsource tasks involving the use of force to private companies. However, the ICRC insists that anyone involved in armed conflict, including private military and security companies, must respect international humanitarian law. Countries that hire private companies, as well as the countries where they are present, also have an obligation to ensure that the rules of humanitarian law are respected. 

C. National Implementation: Developments in IHL Treaty Ratification and National Implementation in the Americas XE "National Implementation\:  Developments in IHL Treaty Ratification and National Implementation in the Americas" :
Mr. Anton Camen, ICRC Legal Adviser for Latin America and the Caribbean, began by discussing the responsibilities of States to respect the IHL, even if they are not in an armed conflict. This compromise was acquired when the states became signatories of the Four Geneva Conventions of 1949. Also, Mr. Camen discussed various efforts to promote the IHL at all levels of society, with the support of the OAS and the ICRC. 

In 2007, there were 17 new ratifications of treaties related to IHL in 12 American States. Therefore, an increasing number of States established national commissions to facilitate compliance with obligations arising from treaties. Currently, 17 American States have National Commissions on IHL.

Concrete progresses were also noted in other areas related to the national implementation of IHL. For example, last year new legislation was enacted in Argentina, Panama, and Nicaragua to punish violations of IHL, particularly war crimes. Twelve more states completed draft laws on the same subject. Ecuador, Mexico, and the Dominican Republic amended legislation on the use and protection of emblems of the Red Cross, the Red Crescent and the Red Crystal. Argentina adopted a new law on the prohibition of chemical weapons. Panama created penalties for violations of a whole range of international treaties that rule weapons, including; chemical and biological weapons, anti-personnel mines, and conventional weapons covered by the protocols to the 1980 Convention. Meanwhile, El Salvador strengthened the protection of cultural property from the effects of armed conflicts, including new measures for identifying and notifying. 

During the 30th International Conference of the Red Cross and Red Crescent in November 2007, ten American States made voluntarily pledged commitments to making progress in the next four years in different fields related to the implementation of IHL. 

The ratification of treaties and the adoption of national legislation or other measures are steps in a process that is even larger and more complex. As such, neither the treaties nor the measures that are implemented are sufficient to ensure the adequate protection and assistance to those who actually need it in an armed conflict. That is to say that the rules have to be translated into real actions and abstentions. They have to be reflected in the conduct and behavior of decision makers and those who act in connection with an armed conflict. 

In situations which do not qualify as armed conflict, IHL does not apply. During disturbances and tensions, the use of lethal weapons is limited to what is strictly unavoidable in order to protect life. The use of force may not be offensive but merely defensive. Damage caused to third parties can not be balanced against the need to reach a latter goal, and can not be used to cause death. 

Mr. Camen concluded by affirming that the respect for human dignity and respect for the law are also the ways in which the notion of protection, which stands at the center of the ICRC activities, can be understood. A multitude of activities should be considered in order to persuade public authorities and any other entity, to fulfill their obligations for regarding the safety, integrity, and dignity of people affected by armed conflict or other situations of violence. In this regard, he said, the ICRC remains committed to pursue its work at both the OAS and within Member States.
-- DIALOGUE WITH THE MEMBER STATES --
Upon conclusion of presentations A, B, & C the Chair of the Committee on Juridical and Political Affairs opened a space for dialogue between panelists and member states.  During this debate, several Representatives took the floor to provide further reflection and answer questions on matters discussed during the presentations.  Among the interventions by member states, the Permanent Representative from Uruguay requested further information on whether there are cases that address the individual responsibility of the private security companies, and whether these actors may be charged under a penal code, be it domestic or international? Ms. Lopez Ortiz addressed this matter explaining that in reality there are no documented cases dealing with the process of penalizing privately contracted individuals who have violated international norms and laws. The only case in which this behavior has appeared was in the case of Abu-Gharib prison; however there is no records indicating individuals were subject to process under a penal code. 

The Representative of Venezuela requested examples illustrating whether there are penal sanctions that can be applied to private companies to render responsibility on their behalf. The perspective of Venezuela, is that this is the privatization of a war and would like to know whether sanctions can be placed on the countries contracting private militaries? Ms. Lopez-Ortiz addressed this matter explaining that in reality there are no documented cases of sanction for the activities of the employees. As far as the notion privatized war, ultimately the state has the right to decide to outsource their wars and the ICRC has no regulation against this. The important factor to consider is that these people have to respect IHL as does anyone else. Application of IHL is very much dependent on the specific situation on the ground. If an individual or contractor has been directly participating in the activities that constitute violations of IHL, they can be held responsible by applying the appropriate legal framework. This legal framework can consist of human rights law or IHL. Mr. Ferretti responded that the questions underlie the challenges highlighted on behalf of the panel, and that it is necessary to see the specific legal framework that addresses violations on behalf of the contractors of theses companies on a domestic and international level. Where there is individual responsibility, the individual committing the violation can held individually responsible. 

.
The Representative of Costa Rica requested information regarding the relation between privately contracted individuals and the activities of mercenaries. The Representative also requested information as to what is necessary under the theory of IHL, to constitute the means to apply the rules of IHL. Ms. Lopez-Ortiz responded that regarding the concept of mercenaries, it should be understood that these combatants do not fall into a specified category. Their classification really goes to the activities that they engage in. Private actors are treated according to the nature of their actions and functions. For example, if they are engaged in the activities of combatants, they will be classified as such. Respectively, if their actions constitute those of a civilian; they will be considered and treated accordingly.  Classification must be considered in light of their activities. Mr. Ferretti responded that the bodies are constituted at a national level and therefore national legislation must regulate them. For this reason it would be beneficial to establish an international consensus that demands more accountability for these actions. The legal framework and mechanisms that can control this situation exist, what is necessary is implementation. The status of these bodies is determined by their action on the ground. If the actions are illegal, they will be treated as such.
The Representative of Mexico expressed satisfaction with the themes presented and the related questions on behalf of the Representatives, especially concerning PMC’s/PSC’s. The inclusion of these types of themes creates dynamic meetings consisting of important content and insight. Mexico would like to invite Member States to present additional themes that can be of high interest. 

The Representative of Venezuela requested further information to understand what is required to constitute a private military, who can hire these companies, what is the international legal regulation that regulates private companies during armed conflict. Ms. Lopez-Ortiz responded that private military and security companies are constituted like any other private company. PMC’s/PSC’s are allowed to exist as long as they are in compliance with domestic requirements such as statues and civil registries. Anyone who chooses to seek out their services and is able to pay for them has the ability and right to contract PMC’s/PSC’s. It is the responsibility of the state to establish legislation that regulates their activity.
D. Persons Deprived of their Liberties XE "Persons Deprived of their Liberties" 
Mr. Jens-Martin Mehler, ICRC Detention Coordinator for regional delegation of the United States and Canada discussed two topics: an overview of ICRC activities related to people deprived of their liberty; and the ICRC's position with regard to procedural safeguards and judicial guarantees for persons who have been detained or interned because of an armed conflict or other situations of violence.

Visits to people deprived of their liberty are a mainstay of ICRC's protection activities. People deprived of their liberty belong to the most vulnerable group as they depend entirely on the detaining staff and the authorities to meet their basic needs and to ensure their physical protection. Therefore, the main objective of ICRC detention visits is to ensure that the detainees or internees' physical and mental integrity is fully respected and that their conditions of detention are in keeping with international humanitarian law (IHL) and/or other internationally recognized standards. That means that the ICRC works to prevent or put an end to summary and extrajudicial executions, forced disappearances, torture, other forms of ill treatment, and takes action to improve the conditions of detention. The ICRC tries as well to reestablish and maintain contacts between those interned and their family members. Moreover, the ICRC strives to prevent failures in respect of fundamental judicial guarantees and procedural safeguards. 

The work of the Inter-American Commission on Human Rights towards the 2006 draft Declaration of Principles on the Protection of Persons Deprived of Freedom is an important step forward in the right direction, which the ICRC has welcomed and on which it commented constructively. 

Mr. Jens-Martin Mehler summarized the history of the work of the ICRC in the 20th Century concerning help to detainees. As a result of the long experience, the ICRC has formulated strict conditions to these visits. He also described how the visits to detainees are conducted. 

He mentioned that the two corner stones of the visits are dialogue and confidentiality. The ICRC shares its findings with the responsible authorities and only with them. It does not disclose to the public what it has seen during a visit. It reserves the right to resort to public denunciation, but only if strict conditions are not met and after careful consideration. He also highlighted the conditions necessary for informing the public. The ICRC expects the authorities to respect confidentiality on their side as well. By accepting ICRC's working methods and its presence, the authorities agree to enter into discussions on sensitive issues and commit themselves to dealing with them in good faith

Concerning the second topic, the ICRC tries to ensure the Judicial Guarantees, Procedural Safeguards and the transparency on Administrative Detention.

He concluded saying that the recommendations of the ICRC are guidelines to which the authorities can always refer. However, in the final analysis, responsibility lies with the detaining authority.

E. Cluster Munitions XE "Cluster Munitions" 
Mr. Anton Camen, ICRC Legal Adviser for Latin America and the Caribbean, started his lecture affirming that the International Committee of the Red Cross (ICRC) strongly believes in the necessity of a new treaty which will prohibit the use, development, production, stockpiling, and transfer of inaccurate and unreliable cluster munitions; require the elimination of current stocks of inaccurate and unreliable cluster munitions; provide for victim assistance, the clearance of cluster munitions and activities to minimize the impact of these weapons on civilian populations. In the view of the ICRC, this is a balanced approach in light of the institution's humanitarian concerns, and what the ICRC has learned about the weapons military role.
Mr. Anton Camen believes that until such a treaty is adopted, the ICRC will repeat its call to States, to immediately end the use of such weapons on a national basis, not to transfer them to anyone and to destroy existing stocks. He then welcomed the fact that such actions have already been undertaken by Austria, Belgium, Hungary, and Norway.
Continuing, he gave examples, such as Lebanon, a conflict that only lasted a month, yet in which cluster munitions have had severe long term effects. These long term effects have also occurred in Laos, Afghanistan, Iraq, Chechnya, Kosovo and the Ethiopia-Eritrea conflict. Non-State armed groups have begun to obtain and to use these weapons. Without concerted action, the human toll of cluster munitions could become far worse than that of anti-personnel landmines, which are now banned by three-quarters of the world's States. Unlike landmines, which were in the hands of virtually all armed forces, relatively few States currently possess cluster munitions, and tremendous human suffering can be prevented through concerted international action now.  

In an effort to advance work on this issue, Mr. Anton said that the ICRC hosted The Montreux Expert Meeting in April 2007, that permitted governments, UN agencies, military and technical experts, clearance organizations, expert NGOs and the ICRC to gain important insights into central features of the cluster munitions problem and potential solutions to examine the humanitarian, military, technical and legal challenges of cluster munitions.  

Bringing upon other international initiatives, the ICRC welcomes the Oslo Process as it responds to what was stated in late 2006, namely that it is necessary for States to commit themselves to legally binding rules and to the prohibition of those cluster munitions which cause the humanitarian problem. Decisive steps will hopefully be taken during the next meeting held in Wellington, New Zealand in the coming month, and during the formal negotiations in Dublin in May 2008.
Nevertheless, ICRC believes that detailed discussions and negotiations, which have been taking place within the CCW framework, can make a useful contribution, if they focus on the elaboration of legally binding rules on cluster munitions. Such rules could help ensure that countries not yet ready to join the prohibitions which emerge from the Oslo Process nonetheless undertake specific commitments to concrete steps to address the problems caused by these weapons. 

The OAS General Assembly resolution AG/RES. 2293 (XXXVII O/07) of June 5, 2007, recognized in paragraph 15 the humanitarian consequences of the use of cluster munitions was acknowledged. Mr. Camen invited OAS Member States to participate, in the pertinent forum, in the ongoing discussions about how to address these consequences and to consider the possibility of addressing more specifically the issue of cluster munitions in a General Assembly resolution this year, namely through a commitment to work towards a new international treaty that responds to the problems caused by cluster munitions.

V. INTERNATIONAL HUMANITARIAN LAW INFORMATIONAL TOPICS XE "INTERNATIONAL HUMANITARIAN LAW INFORMATIONAL TOPICS" 
The second panel of the day reported on the challenges encountered and progress achieved in areas of international humanitarian law in which states have a specific interest.  This panel was led by Ms. Laura Olson, Dr. Eduardo Vega, Dra. Ana Maria Arango and Mr. Oscar Lopez Goldaracena. The panel examined current issues on IHL, in particular the protection of the persons deprived of liberty, protection of missing persons and assistance to their families, protection for displaced persons and serious breaches of IHL.

A.  Protection of persons in situations of internal violence that are not armed conflicts XE "Internal Violence\: Protection of persons in situations of internal violence that are not armed conflicts." 
Michel Minnig, ICRC Regional Delegation Head of Argentina, Brazil, Chile, Paraguay and Uruguay, spoke of internal violence. He started highlighting the experience of the ICRC when it comes to internal conflicts mentioned the advances made by the states of the southern cone and throughout the continent concerning laws of repression of war crimes according to the Rome Statue and the creation of the International Criminal Court. In addition, he indicated that the ICRC appreciates the efforts made by the armed forces of the region concerning the revision and adaptation of the rules of IHL in its guidelines, including procedural manuals and teaching plans. 

He noted that in Latin America and the Caribbean, where armed conflicts have significantly decreased, and situations of "domestic violence" call for increased attention from public authorities as they generate serious humanitarian consequences. He explained that a situation of "internal disturbances" occurs when a non-international armed conflict exists within a state and a clash presents certain severity or duration and involves violence. Unlike the "internal disturbances", the "internal tensions" are not armed confrontation. Situation of internal tension may consist of any serious tension within a state, concerning political, religious, racial, social or economic aspects. Situations of "domestic violence" - which can not be described as "armed conflict" - are below the threshold of the application of IHL. For these conflicts there is the Human Rights International Law, that regulates the use of force by state agents. 

ICRC intervention is motivated by three factors: (1) the extent of the humanitarian consequences; (2) the added value of work from the institution, based on its experience and ability as well as its "modus operandi" as a neutral, impartial and independent organization; and (3) acceptance by the authorities. 

In situations of "internal violence", where the provisions of IHL are not applied, the “Humanitarian Law Initiative" can be inherited from the Statutes of the Movement of the Red Cross and Red Crescent. Once the gravity derived from the situation of "domestic violence" has been determined, and the agreement of the authorities to carry out a humanitarian operation has been achieved, the ICRC uses the same mode of action that would be applied in a context of armed conflict. \
In Latin America, the ICRC's humanitarian response, facing "domestic violence", follows two parallel fields, one "preventive", the other "operational". The activities carried out in the preventive field cover programs of cooperation with the security forces, and are intended to review and approve all operational or education guidelines in all matters related to the Human Rights Law applicable to the use of force. The operational field addresses the following activities: bilateral dialogue with the authorities on the consequences that can result from improper use or disproportionate use of force; visits to persons deprived of their liberty as a result of the aforementioned situations with the aim of monitoring the conditions of detention and treatment; support for the prison authorities so that they may improve the management of places of detention; and / or development of medical and social programs undertaken by the National Societies of the Red Cross in areas affected by violent situations. 

In concluding, the ICRC would like to thank those States which have already supported humanitarian intervention of the ICRC in situations of "domestic violence" and give thanks in advance those States that might support its work.

B.  Update on ICRC Operations in Latin America and the Caribbean XE "ICRC Operations in the Americas" 
Angela Gussing, ICRC Head of Operations for Latin America and the Caribbean initiated her presentation explaining that during past and present armed conflicts, ICRC along with National Society as a primary strategic partner, have, acted to protect the civilian population and detainees, given assistance to people affected by armed conflict, and assisted in matters relating to the missing.

In reference to activities of internal violence, the speaker highlighted the work conducted with the Police and armed forces addressing the use of force. Also, the actions on behalf of national society in addressing specific events and situations, work with youth in certain schools, and work within places of detention. 

In reference to the institution of IHL and NIHA, the promotion and integration of International Humanitarian Law and the relationship of the Red Cross with specifically neutral and independent actors is accepted by all.

The ICRC has country delegations in Colombia and Haiti; regional delegations in Mexico, Buenos Aires, Lima, and Caracas; country offices in Guatemala and Brasilia. ICRC’s resources include 55 million dollars for the 2008 budget and 407 national staff and 87 expatriate staff.
Regarding humanitarian consequences of armed conflict in Colombia, Ms. Gussing discussed the extensive protection approach, the vital assistance to conflict victims, the integrated mine action approach, and the extensive partnership with the Colombian Red Cross. Regarding the missing, Ms. Gussing highlighted ICRC’s support for families and for re-establishing family links, support towards forensic activities, acting to cross-check and verify information, support for national mechanisms, and  support for NGO’s and civil society  that is involved. Regarding prisoners, Ms. Gussing discussed ICRC’s regular visits to prisoners throughout the region, support for and contact with families, and the cooperation between authorities and ICRC to improve detention conditions.
There are also humanitarian consequences in other violent situations through the region, including Haiti, Mexico, Lima, Buenos Aires, and Caracas. The ICRC plays a role in working with the police and the army, using dialogue and integration, visiting security detainees, supporting the improvement of detention conditions, and providing supporting and contact with families. National society supports theses efforts through carrying out activities such as work in urban environments, first aid, emergency evacuations, burials, securing safer access for volunteers. Furthermore there is work being conducted with schools addressing  issues dealing with the youth and violence, and introducing curricula exploring humanitarian law, which among other things works on training of teachers.
The priorities of ICRC in Latin America and the Caribbean include the internal armed conflict in Colombia, situations of violence in Haiti, and missing people in Peru, Guatemala, Colombia, Chile, and Argentina. Additional situations of violence include the violence occurring in cities, against indigenous persons, in prisons, and during demonstrations. ICRC protection activities include regular visits to all places of detention, addressing summary executions and death threats, missing files, supporting the families of prisoners and the missing, and working towards tracking and re-unifying families. Cooperation activities include essential partnerships that give assistance to individuals in 6 towns, promotion of IHL and HR, setting as objectives the respect and implementation of IHL, for tracking people and for safer access for CRC volunteers.

VI. DIALOGUE WITH THE MEMBER STATES
Upon conclusion of presentations D & F the Chair of the Committee on Juridical and Political Affairs opened a space for dialogue between panelists and member states.  During this debate, several Representatives took the floor to provide further reflection and answer questions on matters discussed during the presentations.  Among the interventions by member states, the Permanent Representative from Mexico sought further information from Mr. Camen on the clarifying the ICRC’s position on the total prohibition of munitions, and if understood correctly what is the ICRC foundation for not supporting a total prohibition of munitions. 
Mr. Camen responded that the underlying goal of the ICRC is not total prohibition against all munitions, rather a prohibition on munitions that are not precise. The foundation for this position is based on consultations with States where the exigencies are based on the principles of humanitarian law, while considering the need for state security. Currently it seems very difficult to create a treaty prohibiting munitions completely. One of the principal difficulties is the lack of a clear definition of cluster munitions. States and the experts do not have a single definition for what constitutes a cluster munitions. There are munitions with is a container with 600 centenaries. There are munitions that  have between 4& 8 sub munitions. Particular munitions are used only with specific artilerarly. Certain models can be directed with exactitude specifically at a military object and this reduces their affect. Others have a high precision rate, approximately 91%. Therefore, if is possible to direct these munitions with exactitude at military objects, the humanitarian consequences can be avoided. There are humanitarian consequences when there is an inability to direct them at military objectives and when munitions do not detonate when intended. Therefore, the ICRC does not consider the existence of munitions as an IHL problem, rather it is the failure to aim them with exactitude and manage them that is a IHL issue. For this reason the ICRC supports the ban on certain types of munitions. 

The Representative of Guatemala commented that the principle actions of the ICRC IHL Commission of Guatemala, has been a push for the state to adopt IHL laws. In 2005, legislation regarding adopting war crimes into the penal code was established. In 2006, work groups gathered to address the issues of cluster munitions, displaced persons, and disappeared persons. Based on the IRC recommendation, preventative legislation has been created.  The government of Guatemala has also created am Office of Information for to assist in cases of disappeared persons. In relation to what a domestic commission can do, we consider it important to pass legislation and diffuses information such as data bases. 

The Representative of Venezuela commented that it is pertinent that Member States, through CAJP and the Office of International Law, continue to participate in these courses and to present new themes such as PMC’s/PSC’s. Although it may seem unbelievable, for many this is an unknown topic. Therefore Member States must coordinate and ensure that new themes are covered. By promoting these courses Member States have the opportunity to learn about technical aspects, for example of armoury that would otherwise be unknown. Member States should take advantage to promote further learning on these topics through seminars and exchanges. 

VII. CLOSING SESSION XE "VII. CLOSING SESSION" 
During the closing session, Mr. Wilson from the Office of International Law, reported the major conclusions and recommendations from the participants in the special meeting, which included the following:

· Highlight the leadership role of OAS member states concerning the ratification of instruments on IHL and the implementation of obligations under IHL.

· Congratulate member states that have recently become a party to international instruments on IHL or that have promulgated legislation for its implementation.  

· Apply legislative efforts, (including recent legislation in Uruguay, Mexico, Peru and Trinidad and Tobago) as possible models for other countries in the hemisphere.

· Encourage member States to promote the development of national legislation for the promotion and implementation of IHL, including the implementation of IHL obligations in general, the penalization of grave violations of IHL, the protection of emblems, and the adoption of Additional Protocol III on the creation of a new emblem.  

· Acknowledge the collaborative efforts between the OAS and the ICRC and encourage further modalities of cooperation.

· Congratulate the ICRC for the creation of a centralized liaison for cooperation activities between the ICRC and OAS.  

· Apply the creation of this office as a model to organize the activities of the General Secretariat of the OAS, and to centralize communication and coordination functions of OAS entities currently working on issues of IHL.

· Congratulate the Committee on Juridical and Political Affairs for its very successful in compliance with the mandate from the OAS General Assembly to hold an Introductory Course on International Humanitarian Law.  

· Encourage the General Assembly and the political organs of the OAS to continue to promote additional courses, seminars, and special sessions for the promotion of IHL in the Americas.

· Promote the role that civil society organizations, such as the American Society of International Law, can play in promoting and protection of IHL in the Americas.

· Promote access to public information as a way of resolving cases of disappeared persons, violations of IHL, and human rights laws in the hemisphere, as well as highlighting the role of the Truth and Reconciliation Commission of Peru, which can serve as a model for reparations in other countries of the hemisphere.
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General Assembly resolution AG/RES. 2293 (XXXVII-O/07), “Promotion of and Respect for International Humanitarian Law,” instructs the Permanent Council, with support from the International Law Office of the Department of International Legal Affairs of the General Secretariat, and in cooperation with the ICRC, to hold a special meeting on topics of current interest in international humanitarian law, including a high-level dialogue, prior to the thirty-eighth regular session of the General Assembly.

This special meeting will be coordinated with the topics of the Second Course on International Humanitarian Law, to take place on January 24, 2008.
There are numerous topics on international humanitarian law of importance to the member states, which could be addressed at the special meeting on international humanitarian law.  The topics included the two sections below–one for topics of current development and concern and the other for informational topics–provide general information on several possible areas and issues that states may choose to incorporate into the agenda.  Member states should not feel limited to the topics listed below and are invited to make their own proposals.

I.
Opening Session:

· 9:30 a.m. – 10:00 a.m.

-
Roberto Álvarez Gil, Chair of the Committee on Juridical and Political Affairs, Permanent Representative of the Dominican Republic

-
John M. Wilson, Office of International Law, Department of International legal Affairs

II.
High-level dialogue:

· 10:00 a.m. – 10:30 a.m.

-
Permanent Representatives to the OAS


In accordance with resolution AG/RES. 2293 (XXXVII-O/07), “Promotion of and Respect for International Humanitarian Law, the objective of this segment of the high-level dialogue will be to enable permanent representatives to express and share views regarding advances and challenges of international humanitarian law at the regional and universal levels, as a preamble to technical discussions of subsequent segments.

III.
Current IHL topics and development:

· 10:30 a.m. – 11:00 a.m.

Angela Gussing, Head of Operations for Latin America and the Caribbean, ICRC

Update on Red Cross Red Crescent International Conference:  Outcomes of, and follow-up to the 30th International Conference of the Red Cross and Red Crescent (Geneva, November 26-30, 2007), with an emphasis on protected persons (e.g. internally displaced persons, migrants, etc.).

· 11:00 a.m. – 11.30 a.m.

Liliana López Ortiz, Deputy Director of International Humanitarian Law, Secretariat of Foreign Affairs, Mexico

Aleardo Ferretti, Principal Delegate for the Armed Forces of the United States and Canada, ICRC

The use of private security firms in armed conflicts: Dialogue regarding IHL principles applicable to the participation of private security firms in armed conflicts.

· 11:30 a.m. – 12 noon

Dante Negro, Director, Office of International Law, OAS

Anton Camen, ICRC Legal Adviser for Latin America and the Caribbean

National Implementation:  Developments in IHL Treaty Ratification and National Implementation in the Americas, including progress by the States and the preparation of model laws by the Inter-American Juridical Committee, as well as updates from the Second Universal Meeting of IHL Commissions in Geneva in March 2007, the regional IHL conference in Mexico in August 2007, and outcomes of the expert consultations on IHL enforcement.  

· 12 noon – 12:30 p.m.

Jens-Martin Mehler, Detention Coordinator, Regional Delegation for the United States and Canada, ICRC

Persons Deprived of their Liberties: ICRC Activities Related to Persons Deprived of Their Liberty, including a discussion on procedural principles and safeguards in administrative detention and internment in armed conflict and other situations of violence.

· 12:30 p.m. – 1:00 p.m.

Anton Camen, ICRC Legal Adviser for Latin America and the Caribbean

Cluster Munitions: The need to address the humanitarian consequences of the use of Cluster Munitions and a possible international treaty on the topic; update concerning ongoing discussions at the pertinent forums on Cluster Munitions and the manners in which to address the humanitarian consequences of their use. 

IV.
IHL Informational Topics:

· 1:00 – 1:30 p.m.

Angela Gussing, Head of Operations for Latin America and the Caribbean, ICRC

Michel Minnig, Head of Regional Delegation for Argentina, Brazil, Chile, Paraguay and Uruguay, ICRC

Internal Violence: Protection of persons in situations of internal violence that are not armed conflicts.  Presentation on the role and humanitarian concerns in such situations with a particular focus on the effects of "urban violence," drawing upon concrete ICRC field experiences in Latin America and the Caribbean

· 1:30 p.m. – 2:00 p.m.

International Humanitarian Law Commission of Guatemala

Families of Missing Persons: Needs of families of missing persons, starting with the need to know what happened, effective efforts undertaken in the hemisphere concerning this issue.  This topic would focus on the obligations of States and draw on the experience of the National Commission.

· 2:00 p.m. – 2:30 p.m.

Angela Gussing, Head of Operations for Latin America and the Caribbean, ICRC

ICRC Operations in the Americas:  Update on ICRC Operations in Latin America and the Caribbean
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Special MEETING of the Committee on Juridical and Political Affairs on TOPICS OF current iNTEREST IN International Humanitarian Law

Washington, D.C, 25 January 2008.
In situations of armed conflict, three elements come into play and interact with each other: States, their armed forces and combatants; the International Committee of the Red Cross (ICRC); and the law applicable in such a particular and exceptional situation (lex specialis), namely international humanitarian law (IHL) also known as Law of War or Law of Armed Conflict.

International humanitarian law is the body of international law applicable in times of armed conflict that protects persons not or no longer taking part in hostilities; and regulates permissible means and methods of warfare. Everyone in situations of armed conflict – States, organized armed groups, multinational forces, civilians and the staffs of private military/security companies (PMCs/PSCs) – is bound by IHL.

Over the last years, the traditional functions of the State and its armed forces in wartime have increasingly been contracted out to private military and security companies. While the presence of these companies in conflict situations is not a new phenomenon, their members have increased over the last years and, more significantly, the nature of their activities has changed. In addition to the more traditional logistical support, PMCs/PSCs have been more and more involved in activities that bring them close to the heart of military operations – and thereby into close proximity to persons protected by IHL. Those activities include the protection of military personnel and assets, training and advising armed forces, the maintenance of weapons systems, the interrogation of detainees, and sometimes even fighting.

A lot of the discussion related to PMCs/PSCs centers around the legitimacy of outsourcing the use of force and the question as to whether there should be limits to States formally doing so. Whatever the answer to this debate, the only realistic assumption in the medium term is that the presence of contractors will increase in situations of armed conflict. Reasons underlying this assumption are the downsizing of troops, and the acquisition of sophisticated weapons systems and the need for technical military expertise. Weaker armies will possibly seek the capacities of PMCs/PSCs, as well as international organizations (IOs) and non-governmental organizations (NGOs). Maybe even armed opposition groups will tap into PMCs/PSCs, or such companies will be hired for multinational operations if States cannot provide the troops required.

It is not the ICRC's role to engage in the debate about the legitimate use of private companies in situations of armed conflict. Its exclusively humanitarian interest lies in the observance of IHL in such situations.

PMCs/PSCs are private companies. While IHL is binding on non-State actors, this is only the case insofar as they are parties to an armed conflict (namely, as organized armed groups). As legal entities, private companies are not bound to IHL, contrary to their staffs, who as individuals must abide by IHL in situations of armed conflict. 

Individuals working for private companies in situations of armed conflict have rights and obligations under IHL – but there is no single status for all employees. The status varies for each individual, depending on the particular situation in which s/he operates or the function s/he performs. Also, the often subjective or highly political approach to mercenaries tends to complicate the legal examination of the issue. 

The question for the ICRC is not whether PMCs/PSCs should be present in situations of armed conflict, but what international humanitarian law says when they are. What are the obligations of PMCs/PSCs and their staffs, and what are the obligations of States? This is the focus of my presentation.

Employees of PMCs/PSCs can fall into several legal categories:

· Members of the armed forces in the sense of Art 4 A(1) and (3) of GC
III, or 43 of AP
I

· Militias/Volunteer Corps Art 4 A(2) of GCIII, if under responsible command, using distinctive fixed sign, carrying arms openly, and obeying the laws and customs of war

· Civilians accompanying the armed forces per Art 4 A(4) of GCIII, performing a specific service to the armed forces as such, not only to the State 

· Civilians. The majority of PMCs/PSCs contractors fall into this category.

Unless part of the armed forces of a State, employees of PMCs/PSCs are civilians, and accordingly:


- they may not be targeted, and

- they may not take a direct part in hostilities.

If they take direct part in hostilities, they lose protection from attack during such participation.

If captured, they are not entitled to prisoner of war status (unless they serve as civilians accompanying the armed forces, see above). As such, they can be tried for mere participation in hostilities, even if they have not committed any violation of IHL. 

Mercenaries, on the other hand, do not constitute combatants and have no right to prisoner of war status, per Art 47 of API. Mercenaries can be prosecuted for directly participating in hostilities under domestic law. 

Most employees of PMCs/PSCs are not specifically contracted in order to fight in an armed conflict; and do not take a direct part in hostilities. They are quite often hired for other services, such as training, personal security, or intelligence activities.

According to Art 1 Common to the four Geneva Conventions of 1949, States have an obligation to respect and ensure respect for international humanitarian law. States have several categories of roles to play – in particular, States that hire PMCs/PSCs; States where PMCs/PSCs are incorporated; States in whose territory PMCs/PSCs operate; and States of nationality of the employees of PMCs/PSCs.

States that hire PMCs/PSCs have the closest relation to them. It is important to stress that States remain themselves responsible for respecting and fulfilling their obligations under IHL. For instance, Art 12 of GCIII clearly states that irrespective of whoever is individually responsible, the "Detaining Power" remains responsible for the treatment of prisoners of war (e.g. outsourcing of interrogation, management of prisoners of war camp, etc.).  

States must ensure that the staffs of such companies respect IHL. Measures to achieve respect include requiring staffs to be properly trained in IHL; and requiring that the PMCs/PSCs' rules of engagement and standard operating procedures comply with IHL. 

Moreover, States must ensure that mechanisms exist for holding accountable the staffs of PMCs/PSCs suspected of violating IHL and, possibly, the PMCs/PSCs themselves in civil proceedings.

States in whose territory PMCs/PSCs are incorporated or operate, are in a particular favourable position to affect their behaviour. One way for the State to exercise some control and oversight could be by establishing a licensing or regulatory system. Key elements of a possible national regulatory framework could include:

· prohibition of certain activities (e.g. direct participation in hostilities unless incorporated in the armed forces)

· requirement that PMCs/PSCs obtain operating licenses based on meeting certain criteria, including that the companies train their staffs in IHL, adopt standard operating procedures and rules of engagement that respect IHL, adopt appropriate disciplinary measures

· requirement for authorization for every contract depending on the nature of the proposed activities and the situation in the country where they will operate

· sanctions for operating without having obtained the necessary authorizations, or in violation thereof (e.g. withdrawal of operating license, loss of bond, criminal sanctions, etc.).

States in whose jurisdiction PMCs/PSCs are incorporated or have their headquarters also have an obligation to ensure respect for IHL. They are particularly well placed to take practical, effective measures because, like territorial States, they have the possibility to regulate and license PMCs/PSCs. They could enact regulation requiring a number of conditions for PMCs/PSCs to operate lawfully; for instance, only after appropriate training and after an adequate vetting process of the employees. 

While the States of nationality of the contractors have virtually no link to the company as such or to the operation, States have a strong jurisdictional link with the employees. In this respect, States may be well poised to exercise criminal jurisdiction over employees of PMCs/PSCs when these commit violations of IHL, even abroad. 

In short, in different roles, States have obligations under IHL. Taken together, these obligations form quite an extensive international legal framework surrounding the operations of PMCs/PSCs. Some of the obligations are relatively broad, and there is a need for guidance so that States can put their obligations into practice. There is a variety of options to do so effectively and to fill remaining gaps in accountability. 

In the course of its operations, the ICRC witnesses the effects of war on civilians each day. It engages in dialogue with all parties of armed conflicts in an effort to convince them to respect international humanitarian law. As a neutral, independent and impartial humanitarian organization, the ICRC does not make judgements about a country's decision to outsource tasks involving the use of force to private companies. However, the ICRC insists that anyone involved in armed conflict, including private military and security companies, must respect international humanitarian law. The countries that hire them, as well as the countries where they are present, also have an obligation to ensure that the rules of humanitarian law are respected. 

These are the reasons for the ICRC to support and cooperate with an initiative by the Swiss government to bring together concerned countries to discuss how best to achieve respect for international human rights and humanitarian law. Indeed, given the multinational and cross-border nature of the private military and security industry, if countries do not work together, there will always be loopholes in accountability and civilians will continue to be at risk. 

To conclude, I would like to share a reminder made by ICRC Legal Advisor Cordula Droege that is pertinent to considerations about PMCs/PSCs. I quote:

Regardless of the political wrangling over the issue of outsourcing military and security tasks, and despite legal disputes, no one should lose sight of why regulating private contractors matters most: because civilians must be protected in armed conflict.

Thank you.

AVANCES EN LA APLICACION NACIONAL DEL DERECHO INTERNACIONAL HUMNITARIO EN LAS AMERICAS
Anton Camen 

Asesor Jurídico para América Latina y el Caribe 

Comité Internacional de la Cruz Roja (CICR)

Señor Presidente,

Excelentísimos Señoras y Señores,

Distinguidos Delegadas y Delegados,

Señoras y Señores,

En nombre del Comité Internacional de la Cruz Roja (CICR) quisiera agradecerle a la Comisión de Asuntos Jurídicos y Políticos por la organización de esta sesión especial y la oportunidad de poder tomar la palabra. 

Señor Presidente,

Hablar de la aplicación al nivel nacional del derecho internacional humanitario es hablar del respeto de este derecho. La responsabilidad de respetar y hacer respetar el derecho internacional humanitario incumbe en primer lugar a los Estados, inclusive aquellos que no están involucrados en un conflicto armado. Tal es el compromiso adquirido por los Estados al hacerse partes en los cuatro Convenios de Ginebra de 1949. 

Sin embargo, un respeto insuficiente de las reglas del derecho internacional humanitario ha sido un resultado constante – y desafortunado – de la falta de voluntad política y capacidad práctica de los Estados y grupos armados implicados en conflictos armados para cumplir con sus obligaciones jurídicas. Como guardián del derecho internacional humanitario con un cometido especial en virtud de los tratados de derecho humanitario, el CICR ha desarrollado, durante un largo período de tiempo, una variedad de actividades operacionales y de otra índole tendiente a mejorar el respeto del derecho internacional humanitario tanto en tiempo de paz como en situación de conflicto armado. Este objetivo constituye para el CICR una prioridad institucional permanente.

En el transcurso de los años, los Estados, apoyados por otros actores, han dedicado esfuerzos considerables a concebir y aplicar en tiempo de paz medidas preventivas para garantizar un mejor respeto del derecho internacional humanitario. En las Américas, dichos esfuerzos han sido apoyados de manera muy positiva por la OEA, a través de resoluciones de la Asamblea General –- en particular la serie de resoluciones sobre la promoción del derecho internacional humanitario que inició en el 1994; pero también sesiones como la presente que se han celebrado desde 1999; la organización de conferencias temáticas como aquella que tuvo lugar en México en agosto del 2007; e inclusive los cursos que ofrece la OEA a profesionales y académicos del hemisferio. Por eso, el CICR está sumamente agradecido. 

Regularmente, el CICR ha podido cooperar con los Estados Americanos, brindando asesoría jurídica y técnica encaminada a facilitar la ratificación de tratados de derecho internacional humanitario y la preparación de medidas para su aplicación nacional.  

Así, se ha reforzado poco a poco la difusión y la integración del derecho internacional humanitario en las fuerzas armadas, pero también en los círculos académicos. Cada vez más, el derecho internacional humanitario se incorpora en los manuales y las doctrinas militares y en los planes de estudio de las universidades. Se han ido adoptando leyes y reglamentos en el plano interno y se han establecido estructuras gubernamentales para hacer efectivas las reglas contenidas en los tratados pertinentes de dicho derecho. En muchos Estados se han instituido órganos asesores de carácter interministerial, o sea comisiones nacionales de derecho internacional humanitario, y cada vez más este derecho es considerado parte del programa político de los gobiernos.

Señor Presidente,

Sólo en el 2007, se registraron 17 nuevas ratificaciones de tratados relacionados con el derecho internacional humanitario en 12 Estados Americanos. Estos números son tanto más considerables cuando uno recuerda que los principales tratados en la materia ya habían sido ratificados por una mayoría de los Estados de la región y en particular de América Latina. 

En cuanto a las medidas que los Estados se comprometieron tomar para poder aplicar los tratados, éstas cubren un espectro tan amplio y diverso como son las necesidades humanitarias provocadas por los conflictos armados. Es imprescindible establecer prioridades. Además, se impone una división de la labor ya que ninguna instancia del Estado puede por sí sola preparar las diferentes medidas. 

Por ello, cada vez más los Estados establecen comisiones nacionales que les facilitan cumplir con las obligaciones que dimanan de los tratados. En el 2007, Honduras estableció tal comisión mediante un acuerdo ejecutivo firmado por el Presidente de la República. Con ello, son 17 Estados Americanos los que disponen hoy en día de una comisión nacional de derecho internacional humanitario.

En marzo del 2007 estas comisiones participaron en Ginebra en una reunión dirigida a las 82 comisiones de derecho internacional existentes en el mundo. Asistieron también los Estados interesados y representantes de diferentes organizaciones internacionales, entre otras la OEA. El encuentro, que fue el segundo de ese tipo, permitió profundizar una serie de aspectos relacionados con la problemática de las personas desaparecidas y sus familiares. Entre dichos aspectos se destacaron por un lado las medidas legislativas que se pueden oportunamente impulsar desde una comisión de derecho internacional humanitario para prevenir que personas desaparezcan en un conflicto armado u otra situación de violencia. Por otro lado, se puso un énfasis en las medidas que los Estados deberían de tomar para responder a las necesidades de los familiares, y en primer lugar, el conocer la suerte que han corrido las personas desaparecidas. Por su lado, el CICR presentó también unos principios rectores que elaboró en forma de una ley modelo sobre la problemática. Dicho texto, que está disponible en el sitio Internet del CICR, puede facilitar el trabajo de los Estados. Conviene mencionar, además, que los representantes de varias comisiones latinoamericanas intervinieron como expertos en los trabajos de la reunión.  

La problemática de las personas desaparecidas sigue siendo una dolorosa realidad para centenares de miles de personas en muchos Estados de la región. En los últimos tres años, la Asamblea General de la OEA ha insistido reiteradamente, en particular mediante las resoluciones 2134 de 2005, 2231 de 2006 y 2295 de 2007 que trataron exclusivamente este problema, en la necesidad de que los Estados asuman sus obligaciones al respecto. Todavía no se ha logrado aportar las soluciones que requiere el derecho internacional. La labor de esclarecimiento y de prevención tropieza, muchas veces, con una falta de voluntad política, así como con una carencia de coordinación y de cooperación. Sin embargo, varios países han reforzado el marco jurídico para responder a este problema y en particular para responder a las necesidades de los familiares. En el 2007, se destacaron, en particular, los esfuerzos que se han realizado en Bolivia, Colombia, Guatemala y Perú. 

Avances concretos se registraron también en otros ámbitos relacionados con la aplicación nacional del derecho internacional humanitario.  

Así, por ejemplo, en el año pasado se promulgaron nuevas leyes en Argentina, Panamá y Nicaragua para castigar las violaciones del derecho internacional humanitario y en particular los crímenes de guerra. En 12 Estados más se completaron proyectos de leyes sobre la misma materia. En Ecuador, México y República Dominicana se modificó la legislación sobre el uso y la protección de los emblemas de la cruz roja, la media luna roja y el cristal rojo. Argentina adoptó una nueva ley sobre la prohibición de las armas químicas y en Panamá se penalizaron las violaciones de toda una serie de tratados que regulan definidas armas, inclusive las armas químicas y biológicas, las minas antipersonal y las armas convencionales reguladas por los protocolos anexos a la Convención de 1980. A su vez, en El Salvador se consolidó la protección de los bienes culturales contra los efectos de los conflictos armados, en particular mediante nuevas medidas de identificación y señalización. 

Así se están cubriendo, poco a poco, áreas que son decisivas para llegar a un mejor respeto del derecho internacional humanitario. Sin embargo, muchas medidas nacionales están todavía pendientes. 

Algunas de ellas fueron examinadas más de cerca en una conferencia regional que se celebró en la Ciudad de México en agosto del 2007, bajo el patrocinio de la OEA, la Secretaría de Relaciones Exteriores de México y el CICR. Dicha reunión fue dirigida a los Estados Miembros de la OEA y en particular a las comisiones nacionales de derecho internacional humanitario. Permitió aclarar una serie de cuestiones técnicas que surgen con respecto a la represión penal de los crímenes de guerra; la prevención de la desaparición de personas; y la regulación de ciertas armas, inclusive los mecanismos obligatorios para examinar la legalidad de nuevas armas y las medidas para prevenir las violaciones de la Convención sobre armas biológicas. 

Cabe mencionar también que en la Trigésima Conferencia Internacional de la Cruz Roja y de la Media Luna Roja en noviembre de 2007, diez Estados Americanos contrajeron voluntariamente, mediante promesas, compromisos específicos de avanzar en los próximos cuatro años en diferentes ámbitos relacionados con la aplicación del derecho internacional humanitario.

Ahora, tanto la ratificación de tratados como la adopción de leyes u otras medidas nacionales constituyen pasos en procesos que son aún más amplios y más complejos. Como tales, ni los tratados ni las medidas que los implementan son suficientes para garantizar que se proteja efectivamente a quienes necesitan protección y asistencia en un conflicto armado. 

Es decir que las normas tienen que traducirse en acciones y abstenciones reales. Tienen que reflejarse en la conducta y el comportamiento de quienes toman decisiones y los que actúan en relación con un conflicto armado. Por ello, la aplicación nacional del derecho internacional humanitario no puede contentarse con pasos formales. Pero no es fácil determinar los factores que refuerzan o debilitan el respeto del derecho.

Es precisamente dentro de este planteamiento que el tema de las sanciones ha surgido como un tema central. Es probable que las sanciones penales y disciplinarias constituyan uno de los factores más decisivos para influir en el comportamiento, junto con el entrenamiento y las órdenes estrictas. Sin embargo, existen varios interrogantes sobre las condiciones que deben prevalecer para que las sanciones cumplan su función disuasiva y contribuyan a prevenir las violaciones del derecho internacional humanitario. Al respecto, el CICR ha entablado un proceso de investigación con un grupo de expertos para aclarar dichas cuestiones y posiblemente formular propuestas que puedan servir a los Estados en la aplicación de las sanciones.

Señor Presidente,

El derecho internacional humanitario no proporciona respuestas a todos los problemas de violencia. 

En muchos, si no en la mayoría de los países de la región, hay tensiones y situaciones esporádicas de disturbios internos que parecen proliferar paulatinamente y que pueden dar lugar, a su vez, a situaciones preocupantes desde una perspectiva humanitaria. Estas situaciones no califican como conflicto armado y por tanto el derecho internacional humanitario no se aplica. 

Sin embargo, a la luz de ciertos discursos cabe a veces preguntarse si no se trata precisamente de abordar situaciones que no lo son, como una guerra. Ello induce una percepción sumamente peligrosa para la protección de las personas. Abre fácilmente la puerta a todo tipo de violaciones de los derechos humanos.

Alimenta la confusión entre el derecho internacional humanitario y el derecho de los derechos humanos. Aunque ambas ramas del derecho internacional persiguen el mismo objetivo, consistente en proteger la vida, la integridad y la dignidad de las personas, parten de preceptos diferentes. 

En la guerra existen conceptos que no se pueden trasladar a otras situaciones de violencia. Uno de ellos es la presencia de objetivos cuya destrucción se considera legítima por que contribuye a debilitar las fuerzas del adversario. Como corolario hay otros elementos que no pueden ser atacados como las personas y los bienes civiles. 

Este concepto de discriminación falla en las situaciones de disturbios o tensiones donde, por definición, no pueden existir objetivos militares y el derecho a la vida es absoluto. En los disturbios o tensiones el empleo de las armas letales se limita a lo estrictamente inevitable para proteger una vida; el uso de la fuerza no puede ser ofensivo sino únicamente defensivo; el daño ocasionado a terceras partes no puede balancearse con la necesidad de alcanzar un objetivo; y este último no puede consistir en causar la muerte.

Señor Presidente,

El respeto del derecho internacional humanitario y de los derechos humanos es una inversión a largo plazo en materia de seguridad. La seguridad humana, y por ende, el bienestar de las personas no puede realizarse sin derecho. 

El respeto de la dignidad humana, el respeto del derecho es además la forma en la que la noción de protección, que el CICR sitúa en el centro de sus actividades, debería entenderse. Es decir, como una multiplicidad de actividades destinadas a persuadir a las autoridades públicas y a cualquier otra entidad para que cumplan sus obligaciones en cuanto a la seguridad, la integridad y la dignidad de las personas afectadas por un conflicto armado u otra situación de violencia. En este sentido, el CICR mantiene su compromiso de continuar su labor tanto a nivel de la OEA como a nivel de los Estados Miembros.

Muchas gracias.
ICRC ACTIVITIES RELATED TO PERSONS DEPRIVED OF THEIR LIBERTY

Jens-Martin Mehler

Protection Team Leader

Regional Delegation for the United States and Canada

International Committee of the Red Cross (ICRC)

 [This presentation is largely based upon official statements of the President of the ICRC, Dr. Jakob Kellenberger and an article by Alain Aeschlimann, Head of the Central Tracing Agency and Protection Division of the ICRC, in International Review of the Red Cross, vol. 87, no. 857, March 2005, p. 83-122.]

Excellencies, Ladies and Gentlemen,

I am very pleased to have the honor to participate in this special meeting of the Committee on Juridical and Political Affairs. I would like to discuss with you today two topics that are central parts of ICRC activities in the field of protection. 

First, I am going to give you an overview of ICRC activities related to people deprived of their liberty. This will contain a general overview of how the ICRC conducts its detention visits worldwide. Therefore, I will not speak about a specific country but rather would like to give you the background you need to understand ICRC activities in that respect. 

Second, I will outline ICRC's position with regard to procedural safeguards and judicial guarantees for persons who have been detained or interned because of an armed conflict or other situations of violence.

I. Detention

The change in status from a free person to a detainee means the loss of most points of reference and an immersion in an unknown world where the rules are different and the values unfamiliar. Life in a closed environment away from home and away from the outside world has the potential to dehumanize people by eliminating individuality and responsibility. One must be aware that a person interned or imprisoned is generally not allowed to make everyday decisions, which in a "normal" life are basic; for example, what to dress, when and what to eat, when to wake up and go to bed, etc. Therefore, detention is a fundamental change in a person's life. 

Visits to people deprived of their liberty are the mainstay of ICRC's protection activities. They lie at the heart of the ICRC's mandate as enshrined in the Geneva Conventions and there is a good reason for that. The reason why detention visits are a core activity of the ICRC is that people deprived of their liberty belong to the most vulnerable group as they depend entirely on the detaining staff and the authorities to meet their basic needs and to ensure their physical protection. And within this vulnerable group, people arrested and detained in connection with an armed conflict or other situations of violence are often more likely to be subjected to harsh conditions of detention or to ill-treatment than ordinary detainees or internees. 

Therefore, the main objective of ICRC detention visits is to ensure that the detainees or internees' physical and mental integrity is fully respected and that their conditions of detention are in keeping with international humanitarian law (IHL) and/or other internationally recognized standards. 

That means that the ICRC works to prevent or put an end to summary and extrajudicial executions, forced disappearances, torture and other forms of ill treatment and takes action to improve the conditions of detention. The ICRC tries as well to reestablish and maintain contacts between those interned and their family members. Moreover, the ICRC strives to prevent failures in respect of fundamental judicial guarantees and procedural safeguards. 

Let me just mention that in this respect the work of the Inter-American Commission on Human Rights towards the 2006 draft Declaration of Principles on the Protection of Persons Deprived of Freedom is an important step forward in the right direction which the ICRC has welcomed and on which it commented constructively. 

The ICRC has a long tradition, history and therefore experience in the field of its detention activities. It started regularly visiting prisoners of war during World War I, and on the South American continent, the first visit to prisoners of war took place in the mid-1930s. In 2006, the ICRC visited 478,000 persons deprived of liberty in 71 countries. 

As a result of its long experience with visits to people deprived of their freedom since the beginning of the 20th century, the ICRC has formulated strict conditions for detention visits that must be respected by the authorities, namely: 

· Delegates must be provided with full and unimpeded access to all detainees falling within ICRC's mandate and to ALL places where they are held.

· An ICRC physician, who is sometimes present during visits, must be able to have access to the medical files of the detainees and be allowed to speak with the medical staff of the place and with detainees alike.

· Delegates must be able to hold private interviews with detainees of their choice.

· Delegates must be able to repeat their visits.

· Detainees falling within the ICRC's mandate must be notified to the ICRC, and the ICRC must be able to draw up lists of their names.

Once those criteria are met, the visit can be conducted. A "classic" ICRC visit is structured as follows:  

· An initial talk with the authorities during which an exchange of information takes place so that the authorities understand the objectives of ICRC's visit. The authorities can explain what problems or difficulties they are facing and have the opportunity to provide an update of the situation since the last visit took place.

· A tour of the entire premises, accompanied by the authorities, so that the ICRC can familiarize itself with the place and its structure and understand how it is organized and functions in the daily routine.

· Private interviews with detainees (with no one else present other than the delegate and the detainee), which generally account for most of the time taken up by the visit.

· A final talk during which the ICRC shares its findings and recommendations with the authorities, and solutions for existing problems are discussed. At a later stage, the ICRC  submits to the authorities its findings in a confidential report which serves as a working paper for the next ICRC visit to that place.

When speaking with detainees, the ICRC has a huge advantage: it comes from outside the prison, and as a neutral and independent organization, is not connected with the authorities. Therefore, detainees tend to speak with delegates in an open manner about sensitive issues they would normally never discuss with the authorities. This gives the ICRC an inside view of a place of detention that the authorities do not always have. The information obtained during the private interview is essential for the ICRC, but the ICRC is aware of certain subjectivity on the part of the detainees and considers this element when evaluating problems. Before mentioning to the authorities any information given by a detainee, the ICRC makes sure that the detainee in question agrees for the information to be passed on. 

Thus, an ICRC visit or access to a place of detention is not an end in itself. One might say that the real work for the ICRC AND the detaining authorities only starts after the visit. Because, once the visit is over, both sides work together to improve the conditions of detention and treatment of the detainees. For example, ICRC may support the authorities' efforts in this regard by the provision of material and infrastructural assistance where appropriate. 

1. Dialogue and Confidentiality

I would like to mention two cornerstones of ICRC's detention visits, which are important for understanding of how the ICRC works. The first one is “dialogue” and the second “confidentiality."

Since it seeks cooperation and not confrontation with the authorities, the ICRC has to maintain a close, structured, professional and transparent relationship with them. Dialogue, in particular, is the next logical step after any visit to a place of detention. It enables a regular flow of objective information, based on regular contact with the detainees, to be maintained with the relevant authorities, and culminates in the formulation of proposals for solutions. The priority given to dialogue is an incentive for the ICRC to multiply its contacts and devise new ways of reaching the potential perpetrators of violence or those who control them.

To be constructive and successful, the ongoing dialogue envisaged by the ICRC must be firmly rooted in a relationship of trust. This trust, nurtured by frequent meetings between the ICRC and the authorities, is established and built up thanks, among other things, to the confidential nature of its work. 

This leads me to the second cornerstone of ICRC visits, which is the one of confidentiality. The statement that the ICRC “says what it does but does not say what it sees” describes that confidential approach quite well. As mentioned above, the ICRC shares its findings with the responsible authorities and only with them. It does not disclose to the public what it has seen during a visit. It reserves the right to resort to public denunciation but only if strict conditions are met and after careful consideration. The conditions to go public are:

· The existence of large-scale and repeated violations.

· The ICRC delegates have directly witnessed such violations, or their existence and extent, and respective data have been established by means of reliable and verifiable sources.

· The ICRC's confidential approaches to end these violations have had no impact or results.

· A public statement by the ICRC would be conducive to the interests of the persons concerned.

If one considers the stringency of these requirements, it is apparent why the ICRC so rarely goes public. 

Confidentiality is a working method and it is a strategic choice. It is therefore not an end in itself. It also allows work to be done on what are generally very sensitive issues, in complete independence and free of any pressure by public opinion, the media or political organizations. Moreover, confidentiality unquestionably makes access easier, particularly to places to which the authorities are often reluctant to admit outsiders. 

The ICRC expects from the authorities respect of confidentiality on their side as well. By accepting ICRC's working methods and its presence, the authorities agree to enter into discussions on sensitive issues and commit themselves to dealing with them in good faith. The ICRC also has to be wary that the authorities do not exploit its presence. Therefore, confidentiality also has its limits. Overall, authorities have respected confidentiality, and during the last decades the above-mentioned confidential approach has proven its usefulness. 

There is another important point to be mentioned. The ICRC is not involved in any way in the political issues of a context in which it works nor it does it comment on the reasons why a person has been detained. The rightfulness of the accusation, the guilt of the detainee and the legitimacy of the laws permitting the detention are not direct considerations for the ICRC. The offence which the person is accused of (armed combat, terrorism, subversion, etc.) is irrelevant to the ICRC. 

II. Procedural safeguards and judicial guarantees
As mentioned earlier, the respect of fundamental judicial guarantees and procedural safeguards are key elements to ensure that detainees are treated with humanity. 

1. Judicial Guarantees

Judicial guarantees are a set of safeguards that apply to persons who are suspected of having committed a criminal offense. Under IHL, specific standards are to be found in the four Geneva Conventions of 1949 as well as the Additional Protocols of 1977. Examples of specific guarantees found in IHL – as well as human rights law – include trial by an independent, impartial and regularly constituted court, presumption of innocence, and necessary rights and means of defense. 

2. Procedural Safeguards

Internment, which means deprivation of liberty for imperative security reasons, is recognized as a regime of deprivation of liberty in both international and non-international armed conflicts. It is an exceptional measure that should cease as soon as the imperative reasons requiring it no longer exist. Procedural safeguards include the right to be informed of the reasons for detention and to have the lawfulness of detention reviewed by an independent and impartial body with the authority to release if those reasons no longer exist. A legal framework must also govern all forms of detention. Ensuring the application of a legal framework and respect of procedural safeguards is a necessary protection against disappearance, arbitrary detention, and ill-treatment. 

3. Administrative Detention

It has to be noted that the ICRC has come across a phenomenon, which can be described as an imbalance between the security/safety concerns of the authorities and the rights of the detainees/internees. While being concerned for the security of the State, authorities have tended to abrogate rights of persons in their custody to such an extent that not much is left of them. The reality of that practice often means that people interned or administratively detained are not, or are only vaguely, informed of the reasons of their arrest. There is often no mechanism in place to review, initially and periodically, the lawfulness of internment/administrative detention or, if there is one, its lack of independence prevents it from effectively examining cases. The question of legal assistance to internees/administrative detainees in challenging the lawfulness of their imprisonment remains controversial, as do other issues, such as contact between internees/administrative detainees and their families, family visits to them, etc. 

Conclusion

Let me conclude very briefly by saying that though the ICRC puts enormous efforts into its activities to protect victims of armed conflict in relation to certain issues, in the end, the ICRC can only do so much. The Geneva Conventions, and their first two Additional Protocols, are the legal bases for the treatment of people affected by armed conflict, including those who are detained pursuant to the conflict. The recommendations of the ICRC are guidelines to which the authorities can always refer. However, in the final analysis, responsibility lies with the detaining authority. They are called to implement changes or to follow ICRC's recommendations, or to go even further and beyond what the Geneva Conventions require. 

The ICRC is aware of the fact that it is a challenge for any authority to find the right balance between security concerns for the respective country and the rights of those who are interned for security reasons. The ICRC has been and will remain ready to engage in a meaningful and frank dialogue with every authority to find common solutions, to ensure that the concerns of the authorities and the rights of the people deprived of their liberty are respected.  

Thank you. 

THE NEED FOR URGENT ACTION ON CLUSTER MUNITIONS

Anton Camen, 

Legal Advisor for Latin America and the Caribbean

International Committee of the Red Cross (ICRC)

The International Committee of the Red Cross (ICRC) is urging States to support the adoption of a new international humanitarian law treaty which will address the tragic impact of cluster munitions' use on civilians and their communities. The ICRC has, since the 1970s, expressed its deep concern about these weapons, which have had a severe and disproportionate impact on civilian populations in nearly all of the conflicts in which they have been used on a large scale. The ICRC strongly believes that there needs to be a new treaty which prohibits inaccurate and unreliable cluster munitions and requires the destruction of stocks of these weapons. In the view of the ICRC, this is a balanced approach in light of the institution's humanitarian concerns and what the ICRC has learned about the weapons' military role.

Around November 2006, the international community was beginning to understand the severe and widespread impact on civilians of cluster munitions used in the conflict in southern Lebanon a few months earlier. This conflict of only one month left a land area estimated at 37 million square metres contaminated with close to one million unexploded submunitions. These have caused 206 civilian casualties and 42 casualties among clearance personnel since the fighting stopped. The conflict once again demonstrated how easy it is to use these weapons in massive numbers and how even wars of a short duration can leave a tragic humanitarian legacy. As we know, Lebanon is but the latest example of conflicts in which cluster munitions have had severe long-term effects. Others contexts include Laos, Afghanistan, Iraq, Chechnya, Kosovo and the Ethiopia-Eritrea conflict. 

Currently, billions of submunitions are in the stockpiles of States. Many models are aged, inaccurate and unreliable. The Lebanon conflict also vindicated concerns about the proliferation of cluster munitions. It confirmed that non-State armed groups have begun to obtain and use these weapons. Without concerted action, the human toll of cluster munitions could become far worse than that of anti-personnel landmines, which are now banned by three-quarters of the world's States. However, unlike landmines, which were in the hands of virtually all armed forces, relatively few States currently possess cluster munitions. Tremendous human suffering can be prevented through concerted international action now.  

In an effort to advance work on this issue, the ICRC hosted an international expert meeting in April 2007 to examine the humanitarian, military, technical and legal challenges of cluster munitions. The Montreux Expert Meeting permitted governments, UN agencies, military and technical experts, clearance organizations, expert non-governmental organizations (NGOs) and the ICRC to gain important insights into central features of the cluster munitions' problem and potential solutions. The ICRC took away a number of important observations from the meeting, including the following:   

· To date, the armed forces of the main users of cluster munitions have not, in our view, presented concrete historical evidence that these weapons have achieved specific military results which outweigh their well-documented humanitarian problems. Such a case may be possible but has not yet been made despite numerous expert meetings to discuss the relevant issues.

· There is no basis for believing that improving the reliability of cluster munition fuses or adding self-destruct features can be the sole or primary solution to the cluster munitions' problem. Such technological approaches may be part of a response, but they cannot be relied upon alone to function correctly under a range of circumstances so as to provide adequate protection for civilian populations.

Today, the ICRC is more certain than ever that a new international treaty is essential to prohibit those cluster munitions, which have such high costs for civilian populations, and to prevent their continued proliferation. The ICRC calls upon all States to conclude urgently a new treaty of international humanitarian law which will:

· Prohibit the use, development, production, stockpiling and transfer of inaccurate and unreliable cluster munitions;

· Require the elimination of current stocks of inaccurate and unreliable cluster munitions;

· Provide for victim assistance, the clearance of cluster munitions and activities to minimize the impact of these weapons on civilian populations.

Until such a treaty is adopted, the ICRC repeats its call to States to end immediately the use of such weapons on a national basis, not to transfer them to anyone and to destroy existing stocks. We welcome the fact that such actions have already been undertaken by Austria, Belgium, Hungary and Norway and that many other States have undertaken not to use and to destroy some types of cluster munitions.

The ICRC welcomes the Oslo Process as it responds to what the institution had said in late 2006, namely that it was necessary for States to commit themselves to legally binding rules and to the prohibition of those cluster munitions which cause the humanitarian problem. The Oslo Process includes many affected States and many which are not parties to the Convention on Certain Conventional Weapons (CCW). Building on previous meetings, which took place in Oslo and in Lima, in early December 2007 in Vienna more than 130 States discussed and further developed a draft treaty text. The ICRC is participating in this effort in the hope of developing the strongest possible protections for civilians. It is urging States participating in the process to fulfill their commitment to negotiate and conclude a treaty on cluster munitions in 2008. In this regard, the next meeting in Wellington, New Zealand, in February 2008 and the formal negotiations in Dublin in May 2008 will constitute decisive steps.

Concerning the efforts that have been undertaken recently within the framework of the CCW, the ICRC recognizes its complementary nature to the Oslo Process. However, in the ICRC's view, the mandate, which was adopted by States Parties at their annual meeting in November 2007, failed to provide greater clarity on the objectives that CCW States Parties want to achieve in order to respond to the humanitarian problems caused by cluster munitions. Nevertheless, the ICRC believes that the detailed discussions and negotiations which are taking place within the CCW framework can make a useful contribution, if they focus on the elaboration of legally binding rules on cluster munitions. Such rules could help ensure that countries not yet ready to join the prohibitions that emerge from the Oslo Process, nonetheless undertake specific commitments towards concrete steps to address the problems caused by these weapons. In this sense, the ICRC is also participating actively in the CCW's work on cluster munitions, in line with its long association and commitment to this convention as an important international humanitarian law regime.

During the coming months, States will face important choices. Those which have not already done so can commit themselves to the urgent negotiation of a legally binding instrument which will prevent the endless repetition of the familiar pattern of civilian casualties and the slow, dangerous and often under-funded clearance efforts which occur when inaccurate and unreliable cluster munitions are used. The growing awareness of the urgency of this issue and the many new commitments made by States in this field over the past year provide hope that an increasingly severe humanitarian problem in the coming years and decades can be prevented. Such opportunities to prevent untold human suffering do not occur often. 

In the context of the OAS, General Assembly resolution AG/RES. 2293 (XXXVII O/07) of June 5, 2007, recognized in its paragraph 15 the humanitarian consequences of the use of cluster munitions, and invited Member States to participate, in the pertinent forum, in the ongoing discussions about how to address these consequences. The ICRC invites OAS Member States to consider the possibility of addressing more specifically the issue of cluster munitions in a General Assembly resolution this year, namely through a commitment to work towards a new international treaty that responds to the problems caused by cluster munitions.

Thank you.

VIOLENCIA INTERNA

Sobre la protección de personas en situaciones 

de "violencia interna" que no son consideradas conflicto armado

Michel Minnig

Delegado Regional para Argentina, Brasil, Chile, Paraguay y Uruguay

Comité Internacional de la Cruz Roja

Agradezco la oportunidad de someter este texto que presenta aspectos menos conocidos del rol humanitario del CICR en beneficio de las personas afectadas por situaciones de "violencia interna" a partir de la experiencia concreta del Comité Internacional de la Cruz Roja (CICR) en América Latina y el Caribe. Este texto está basado en los comentarios respecto al tema hechos durante la sesión especial de la Comisión de Asuntos Jurídicos y Políticos sobre temas de actualidad del derecho internacional humanitario llevada a cabo el 25 de enero de 2008. 

Como se sabe, el CICR, en base a los Convenios de Ginebra 1949 y a los Protocolos adicionales de 1977, los cuales constituyen uno de los pilares del derecho internacional humanitario (DIH), se enorgullece de gozar de la aceptación de la mayoría de la comunidad internacional, para poder desempañar su papel humanitario en situaciones de conflicto armado, sea internacional o no-internacional, y asistir y proteger a las víctimas de estas situaciones. 

El CICR valora también la posibilidad de contribuir, en conformidad con su mandato, a la promoción del derecho internacional humanitario y a la integración de sus disposiciones dentro del aparato normativo de los Estados.

Al respecto, en la región del Cono Sur y en Brasil, donde opera la Delegación a mi cargo, y también en el resto del continente, es grato tener conocimiento de los avances logrados por los Estados en materia de adopción de leyes para la represión de los crímenes de guerra, en conformidad con las disposiciones del tratado de Roma sobre la creación de la Corte Penal Internacional y en conformidad con los Convenios de Ginebra. Asimismo, el CICR valora los esfuerzos hechos por las Fuerzas Armadas de la región en materia de revisión y adecuación a las normas del DIH de sus directrices, tales como los manuales de procedimiento y los planes de enseñanza.

El accionar humanitario del CICR, dentro de los contextos de los conflictos armados regidos por las normas del derecho internacional humanitario, es mundialmente conocido. Sin embargo, tal vez, no se conozca, con el mismo nivel de detalle, el posicionamiento y las tareas que puede realizar nuestra institución en las mencionadas situaciones de "violencia interna". Cabe señalar que en América Latina y el Caribe donde felizmente han retrocedido notablemente los conflictos armados, estas situaciones de "violencia interna" llaman cada vez más la atención de la ciudadanía y de las autoridades por las graves consecuencias humanitarias que generan.

Si bien no existe realmente una definición jurídica para dichas situaciones de violencia, a veces nos referimos a ellas como "disturbios internos" o "tensiones internas", para identificarlas más adecuadamente. Con el fin de facilitar la comprensión del mencionado contexto y sin pretender dar una definición jurídica, me permito brindar algunas descripciones de estas situaciones.

Disturbios internos
Se puede considerar que existe una situación de "disturbios internos" cuando sin que haya un conflicto armado no internacional propiamente dicho, existe dentro de un Estado, un enfrentamiento que presenta cierta gravedad o duración e involucra actos de violencia.

Estos actos pueden ser de formas variables, desde actos espontáneos de rebelión, hasta la lucha entre sí de grupos más o menos organizados, o contra las autoridades que están en el poder.

En tales situaciones, que no necesariamente degeneran en una lucha abierta en la que se enfrentan dos partes bien identificadas, las autoridades en el poder recurren a cuantiosas fuerzas policiales, incluso a las fuerzas armadas, para restablecer el orden, ocasionando con ello muchas víctimas y haciendo necesaria la aplicación de un mínimo de reglas humanitarias.

Tensiones internas
A diferencia de los "disturbios internos", en las "tensiones internas" no se registran enfrentamientos armados. Podría constituir una situación de tensión interna, cualquier situación de grave tensión en un Estado, de origen político, religioso, racial, social, económico, etc.; o también, las secuelas de un conflicto armado o de disturbios internos que afecten al territorio de un Estado.
Las "tensiones internas" se encuentran en un nivel inferior a los "disturbios internos", dado que no involucran enfrentamientos violentos.

Sin embargo, cualquiera sea la pertinencia de estas descripciones, es importante para el CICR no encerrarse en definiciones que podrían limitar su campo de intervención humanitaria. El CICR prefiere determinar su actuación frente a estas llamadas situaciones de "violencia interna" no en virtud a una tipología de sus diversas manifestaciones, sino en base a las necesidades humanitarias que podrían desprenderse de ellas.

Claramente para el CICR estas situaciones de "violencia interna" -- que no pueden ser calificadas de "conflicto armado" -- se encuentran por debajo del umbral de aplicación del derecho internacional humanitario. En éstas, están vigentes las normas del derecho internacional de los derechos humanos (DDHH) que regulan, para los agentes del Estado, el uso de la fuerza. Podríamos también calificar estas normas de los DDHH como una forma de "principios humanitarios" puesto que, en cuanto a la defensa de la vida y de la dignidad humana, ellas se encuentran tanto en los DDHH como en el DIH.

Estas situaciones llamadas "disturbios internos", "tensiones internas" o más genéricamente "violencia interna" pueden, por ejemplo, tomar la forma de confrontaciones entre:

· fuerzas de seguridad y manifestantes;

· grupos comunitarios entre sí mismos;

· fuerzas de seguridad y bandas armadas ilegales; o

· fuerzas ilegales entre sí mismas.

Estas confrontaciones pueden acontecer tanto el campo como en la ciudad. Aquellas que acontecen en las ciudades son cada vez más preocupantes, desde el punto de vista del CICR, tanto en términos de seguridad para la ciudadanía como de consecuencias humanitarias.

Hablando más precisamente de las consecuencias humanitarias, éstas pueden traducirse en:

· muertos y heridos, inclusive dentro los rangos de los agentes del Estado;

· desplazamiento de las personas;

· abusos en contra de las personas;

· destrucciones de domicilios o bienes;

· interrupciones de la vida económica; y/o

· traumas.  

¿Cómo se determina la intervención del CICR en caso de situaciones de "violencia interna"?

La intervención del CICR está motivada por tres factores:

1. la amplitud de las consecuencias humanitarias;

2. el valor agregado de la acción de nuestra institución en base a su experiencia, a su capacidad así como a su "modus operandi" de organización neutral, imparcial e independiente; y

3. la aceptación de las autoridades.

Como ustedes saben, en una situación de "conflicto armado", internacional o no internacional, la acción humanitaria del CICR está respaldada por el mandato otorgado a nuestra institución por la comunidad internacional a través de los Convenios de Ginebra y de sus Protocolos adicionales, base esencial del derecho internacional humanitario.

En una situación de "violencia interna", donde no se aplican como tales las disposiciones del DIH, el "derecho de iniciativa humanitaria" se desprende de los Estatutos del Movimiento de la Cruz Roja y Media Luna Roja. Aunque este mandato confiado al CICR para desempañar un papel humanitario en este contexto es menos "legalista" que el que se le otorga en los Convenios de Ginebra, cabe señalar que los Estatutos del Movimiento expresan también la voluntad de los Estados. Dichos Estatutos, han sido adoptados en el marco de una conferencia internacional que, cada cuatro años, reúne a los miembros del Movimiento con los Estados firmantes de los Convenios de Ginebra, y que guía nuestra acción humanitaria. 

Una vez determinada la gravedad derivada de una situación de "violencia interna", y conseguido el acuerdo de las autoridades pertinentes para llevar a cabo una acción humanitaria, el CICR usa "mutatis mutandis", el mismo modo de acción que el aplicado en un contexto de conflicto armado.

En América Latina, la respuesta humanitaria del CICR, frente a la "violencia interna", sigue dos patrones paralelos, uno podría ser llamado "preventivo", el otro "operativo".

Las actividades desempeñadas en el campo preventivo abarcan programas de cooperación con las fuerzas de seguridad, y tienen como finalidad la revisión y la adecuación de todas las directrices operacionales o educacionales, en todo lo concerniente a las reglas de los DDHH aplicables al uso de la fuerza. Otra campo preventivo atañe a la sensibilización de los alumnos de nivel de enseñanza secundaria acerca de temas y situaciones que pueden promover una reflexión sobre la violencia y sus consecuencias.

El campo operativo cuenta, por ejemplo, con las siguientes actividades:

· diálogo bilateral con las autoridades sobre las consecuencias que pueden desprenderse de un uso inadecuado o desproporcionado de la fuerza;

· visitas a personas privadas de libertad a raíz de las mencionadas situaciones con la finalidad de monitorear las condiciones de detención y el trato;

· apoyo a las autoridades carcelarias a fin de mejorar la gestión de los lugares de detención; y/o

· desarrollo de programas médico-sociales realizados por la Sociedades Nacionales de la Cruz Roja en zonas afectadas por situaciones de violencia.

En conclusión, el CICR quisiera agradecer a los Estados que ya han apoyado la intervención humanitaria del CICR en situaciones de "violencia interna" y agradecer de antemano a los Estados que lo harían al existir una necesidad.

Muchas gracias.
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INFORME SOBRE LA LABOR DE LA COMISIÓN NACIONAL PERMANENTE DE LA REPUBLICA DOMINICANA

PARA LA APLICACIÓN DEL DERECHO INTERNACIONAL HUMANITARIO (DIH)

La República Dominicana es un Estado Parte de los Convenios de Ginebra de 1949 y los Protocolos Adicionales de 1977.  En atención  a las obligaciones emanadas de dichos instrumentos el Gobierno dominicano estableció en 1995, de manera provisional, la Comisión Nacional Permanente para la Aplicación del Derecho Internacional Humanitario (DIH), de la que posteriormente se oficializó en 1999 mediante un Decreto del Poder Ejecutivo.


Con el ánimo de ampliar el número de miembros de la Comisión y en interés de adecuarla a las actuales circunstancias y aprovechar las contribuciones que puedan favorecer sus trabajos por parte de los distintos sectores del Estado y la sociedad en el ámbito de sus competencias, la Comisión fue reestructurada mediante Decreto del Poder Ejecutivo del 6 de febrero de 2003, pasando a ser formada por 14 instituciones, bajo la presidencia de la Secretaría de Estado de Relaciones Exteriores.  Es útil señalar que Relaciones Exteriores forma parte además del Consejo Nacional de la Cruz Roja Dominicana, y en tal virtud, participa activamente en sus reuniones y programas.


Según el mandato legal, corresponde a la Comisión estudiar y proponer a las autoridades competentes las medidas pertinentes para la aplicación efectiva de las normas contenidas en los Convenios de Derecho Internacional Humanitario de los que forman parte la República Dominicana, proponer anteproyectos de leyes y reglamentos que tengan por finalidad la aplicación de los aludidos instrumentos internacionales, difundir y promover el Derecho Internacional Humanitario, aprobar programas de actividades, y otros.


Entre las labores realizadas desde su creación se pueden citar la redacción de los Decretos 131-99 y 101-03 mediante los cuales quedó oficializada la Comisión;  la celebración de varios seminarios sobre Derecho Internacional humanitario contando para ello con la cooperación del Comité Internacional de la Cruz Roja (CICR);  la elaboración de un proyecto de Reglamento Interno que está pendiente de revisión para ser sometido a la aprobación del Poder Ejecutivo;  la creación de grupos de trabajo para conocer y proponer legislaciones específicas.











. . . . /


Dentro de este renglón de labores realizada se encuentra el esfuerzo desplegado por la Comisión para que se aprobara la ratificación por la República Dominicana del Estatuto de la Corte Penal Internacional, procedimiento que se mantenía en trámite desde septiembre del 2000, y que gracias a las gestiones realizadas por la Comisión fue felizmente culminado.  Otro es la redacción del Proyecto de Ley de Protección del Emblema de la Cruz Roja y de la Media Luna Roja, que ya ha sido aprobado y se encuentra vigente.  Con dicha ley se dota a la Cruz Roja de un sustento normativo que permite su uso en la República Dominicana de  conformidad con los tratados internacionales sobre la materia, tanto en tiempo de paz como en tiempo de conflicto armado, que establece las instituciones autorizadas para su uso y que regula las sanciones correspondientes cuando dicho emblema no sea utilizado correctamente.


De igual modo, previo estudio y recomendación de la Comisión, el Gobierno dominicano suscribió el Tercer Protocolo Adicional que creó un nuevo emblema de la Cruz Roja Internacional, instrumento que se encuentra actualmente en la fase de aprobación del Congreso Nacional con fines de ratificación y entrada en vigor.


En lo que respecta a las Fuerzas Armadas, dicha Institución se encuentra representada en la Comisión y ha  incorporado esta disciplina a sus planes de estudio de sus academias, además ha establecido un Instituto de Derechos Humanos que difunde entres sus miembros el conocimiento y la aplicación del Derecho Internacional Humanitario, lo que asegura que este tema será aplicado en la práctica por sus destinatarios en los casos o sucesos en que se haga necesario.  Hasta la fecha dicho Instituto ha ofrecido múltiples cursos, talleres y diplomados a los cuerpos castrenses, a funcionarios del gobierno y universidades.


En el campo educacional la Comisión seguirá con su campaña de incentivar la inclusión del Derecho Internacional Humanitario en el currículum universitario.  En este proyecto contamos con la colaboración de la Cruz Roja Dominicana, con la que mantiene el Gobierno dominicano canales fluidos de intercambio de información y experiencias.


Otro tema al que estamos dando seguimiento es el relacionado con la adecuación del orden legal dominicano a los instrumentos referentes al Derecho Internacional Humanitario.  La República Dominicana no ha tipificado hasta este momento los crímenes de guerra en su Código Penal, aunque dentro del Código Procesal Penal se establecen disposiciones sobre dichos crímenes.  Igualmente, el Código de Justicia Militar contempla algunas disposiciones relativas a los delitos militares en caso de conflicto armado, pero no estipula la mayoría de los contenidos en los Convenios de Ginebra del 1949 y sus Protocolos adicionales y del Estatuto de la Corte Penal Internacional.


Es por ello que junto con el Comité Internacional de la Cruz Roja, nuestra Comisión Nacional Permanente ha aunado esfuerzos ante la Asamblea Legislativa, específicamente con la Comisión Especial que estudia el nuevo proyecto de Código Penal, con el fin de lograr que se incluyan la totalidad de los crímenes de guerra definidos por los Convenios de Ginebra y sus Protocolos y del Estatuto de la Corte Penal Internacional.


Respecto a ciertos convenios internacionales, consideramos conveniente señalar que ya ha sido aprobado por la Cámara de Diputados del Congreso la Convención sobre la prohibición del desarrollo, la producción, el almacenamiento y el empleo de armas químicas y su destrucción, quedando pendiente la aprobación del Senado; y que dentro de los planes de la Comisión Nacional se encuentra el de promover también la aprobación de la Convención sobre Armas Convencionales de 1980 y el Segundo Protocolo de La Haya de 1954, sobre protección de patrimonios culturales en caso de conflictos armados, entre otros.


Por último, es conveniente señalar que en el marco de la XXX Conferencia Internacional de la Cruz Roja y la  Media Luna Roja, celebrada en Ginebra, Suiza, del 26 al 30 de noviembre de 2007, el Gobierno dominicano se  comprometió a realizar durante el período 2008-2011  lo siguiente:

:

1. Adhesión a la Convención sobre la Prohibición de Armas Químicas.

2. Ratificación del Protocolo III a los Convenios de Ginebra.

3. Adhesión a la Convención sobre Prohibiciones o Restricciones del 

Empleo de Armas Convencionales

4. Adhesión a la Convención Internacional para la Protección de Personas contra la Desaparición Forzada.

5. Adhesión a la Convención sobre Medidas para la Protección de Bienes Culturales en el caso de Conflicto Armado.
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� The abbreviation GC refers to the four Geneva Conventions of 1949.


� The abbreviation AP refers to the two Additional Protocols of 1977 supplementing the Geneva Conventions.
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