PAGE  
- 12 -


PERMANENT COUNCIL OF THE
OEA/Ser.G


ORGANIZATION OF AMERICAN STATES



CP/CAJP-2708/09 rev. 1







25 March 2009


COMMITTEE ON JURIDICAL AND POLITICAL AFFAIRS


Original: Spanish

FINAL REPORT

SPECIAL MEETING ON

INTERNATIONAL HUMANITARIAN LAW

[AG/RES. 2433 (XXXVIII-O/08)]

Washington D.C.

5 December 2008

-- Table of Contents --
1I.
Opening:


1II.
Reports of the Member States:


4III.
Challenges to Humanitarian Operations:


5IV.
Cluster Munitions:


6V.
Private Security and/or Military Firms:


7VI.
High-Level Dialogue:


9VII.
Advances in IHL in the Americas:


11Appendix I: Theme of the Special Meeting


15Appendix II: Current Challenges in Humanitarian Operations


23Appendix III: Cluster Munitions: Written presentation


27Appendix IV: Cluster Munitions: Written Presentation – Romaric Ferraro, ICRC


35Appendix V: Montreux Declaration: Written Presentation


39Appendix VI: Montreux Declaration: PowerPoint Presentation


43Appendix VII: Presentations by the Ecuadorian Delegation





I.
Opening:

The Chair of the Committee on Juridical and Political Affairs, María del Lujan Flores, welcomed the delegations and participants to this special meeting of the Committee on International Humanitarian Law (IHL).  The special meeting was held in accordance with the General Assembly’s mandate contained in its Resolution AG/RES. 2433 (XXXVIII-O/08) “Promotion of and Respect for International Humanitarian Law,” through the Committee on Juridical and Political Affairs (CAJP) of the Permanent Council.  It took place on December 5, 2008, and was organized by the Department of International Law of the General Secretariat, with the support and cooperation of the International Committee of the Red Cross (ICRC).   The member states, the ICRC, members of the General Secretariat, and government experts participated in the meeting.

In accordance with the Resolution, the special meeting highlighted two issues of key importance to member states:   1) the effects and the regulations of cluster munitions; and 2) use of private security or military-service firms in armed conflicts.  

II.
Reports of the Member States:
As the first item on the agenda, the Chair opened space for representatives of member states to present their national reports on progress achieved and challenges faced in implementing international humanitarian law, from a universal standpoint, as well as a regional and local one.  To this end, she offered the floor to delegations.

Ecuador: The Ecuadorian delegation began by emphasizing the work done by his country, through the National IHL Committee and meetings and a course on the subject.  In this context, he pointed to his country’s important role in supporting the Oslo process for regulation of cluster munitions.

As regards national IHL committees, he mentioned that the Second Subregional Meeting on Contributions of National IHL Committees of the Andean Region was held in Quito on November
4-5, 2008.  The focus of that meeting was on the current status and future prospects of IHL, and included a technical exchange among National Andean Committees on the status of implementation in countries, and on protection for people during internal disturbances.  The subregional meeting was attended by Bolivia, Colombia, Peru, and Ecuador.  The Department of International Law and the General Secretariat also participated in it.

Among agreements reached at the meeting were the need to support Andean countries in negotiation of resolutions on subjects related to IHL in the OAS, and the need to promote training of public and private agents on the subject in OAS member states.

Moreover, regulation of the use of force and protection of persons were discussed, and it was agreed that the national IHL committees should continue promoting respect for the rights of persons to protection during internal disturbances.

Among other conclusions, the national committees acknowledged the importance of signing and ratifying conventions related to IHL, and of approving and updating domestic law on the subject.  They further pointed to the need to prohibit the use of cluster munitions, and the need to promote the participation of various public and private actors, members of civil society, and the media in these efforts. 

The Ecuadorian delegate also mentioned that on October 27-31, 2008, the first Course on International Humanitarian Law was held at the Diplomatic Academy of Ecuador, the highest-level academic event on IHL in Ecuador to date.  The purpose of the course was to improve the knowledge of Ecuadorian officials and members of civil society in the area of IHL.

On the subject of cluster munitions, the Ecuadorian delegate underlined the need to promote the Convention on Cluster Munitions, and reserved further comments until that item on the agenda comes up.

Mexico:  The Mexican delegation took the floor next, and explained that its country attached critical importance to IHL.  He mentioned that despite the complexity of the matter, its practical application and importance in present times shows the dynamic nature of IHL, and its interpretation an development in case law.  He also mentioned that the prohibition of cluster munitions, and the indiscriminate use of weapons in general, are some recent developments and challenges facing IHL, to which the region cannot remain indifferent. 

With regard to prohibition of weapons with indiscriminate effects, he indicated that Mexico had participated in two processes that the international community had undertaken:  the Oslo process, and the Conventional Weapons Convention. 

Under the Oslo process, Mexico supported and acted as a facilitator, as one of the two vice-chairmen.  The delegate also stated that Mexico signed the convention in Oslo on December 3, and urged member states that had not subscribed to it to sign and ratify it promptly, since the convention supports the only legally binding way to counter the impact of  these munitions.

Under the Conventional Weapons Convention, he mentioned that Mexico has not stinted in efforts to achieve a instrument—a protocol or convention—that includes, as a minimum, the binding legal standards of the Oslo Convention.
He also referred to numerous advances made in IHL in Mexico, including ratification by Mexico of the Third Additional Protocol to the Geneva Conventions on the Red Crystal Insignia.
On the subject of private security firms, Mexico is of the opinion that they are obligated to comply with IHL.  In this regard, the delegation indicated that the participation of any actors, whether state or nonstate agents, or public or private persons, must be held responsible by the justice system if they commit any violation of IHL.

As for treatment of IHL in the OAS and among its members, the Mexican delegate stated that all possible concrete measures should be adopted to promote and observe IHL.  Moreover, he urged member states to reconsider the time devoted to the special meeting of the CAJP on this important subject, since the half-day format of the present meeting will limit the discussions, presentations, and conclusions, whereas a full-day meeting, including a high-level dialogue, would produce more solid results.  To conclude, he mentioned that in early March 2009, the Mexican delegation would present a draft resolution on promotion of and respect for IHL.

Uruguay:  The Uruguayan delegation took the floor next, and voiced its unconditional support for the promotion of and respect for IHL, and the key role played by the OAS in this effort.  It referred to its country’s renewed commitment, through various specific activities in this area.  The delegate mentioned that in 2005, the Uruguayan National IHL Committee, created in 1992, was revitalized, with the mandate to study, disseminate, and establish IHL norms, with a view to ratifying international instruments on the subject. 

The delegate added that IHL continued to be included on the curricula of various university faculties, especially the schools of law and international relations.  He further explained that Uruguay is one of the six states of the Americas with specific legislation providing for measures to punish war crimes. 
The delegation added that Uruguay played an active role in all regional and international groups that were part of the Oslo process for the Convention on Cluster Munitions, and said that the country was committed to universal adoption of that binding legal instrument to prohibit cluster munitions.

Finally, it was pointed out that on November 21, Uruguay approved the International Convention for the Protection of All Persons From Enforced Disappearance, and supported it during negotiations at the United Nations.

Costa Rica: The delegation of Costa Rica made several comments on the work and specific initiatives undertaken by that country at the national and international levels, in promoting and respecting international humanitarian law in the region.

Firstly, it was noted that Costa Rica had participated in the Dublin Conference, where it signed the Oslo Convention on Cluster Ammunition and urged other OAS countries to sign the treaty as well. In that regard, the Delegation of Costa Rica also cited important statements made by the Foreign Minister of Brazil, His Excellency Celso Amorím, about his country’s commitment to studying the possibility of Brazil becoming a party to this Convention in the near future, as several international press reports had noted in early December 2008. It was also noted that Costa Rica was leading a United Nations process on an initiative to draft a framework treaty for–among other things—a universal ban on the production, sale, and transfer of conventional weapons when such use would presumably breach international human rights law, international humanitarian law, or international law in general.  

The delegation also mentioned a ruling by the Constitutional Chamber of the Supreme Court of Costa Rica setting an important precedent in jurisprudence, in which the right to peace is unequivocally recognized as a human right and, lauding that culture of peace, the Delegation further noted that Costa Rica had recently celebrated the 60th anniversary of the abolition of the army as a standing institution under the constitution. With the celebration of that event, it was noted, the Legislative Assembly of Costa Rica was working on the relevant Parliamentary measures to approve five additional international treaties, including the 1925 protocol on the use of chemical and biological weapons; the Protocol amending Article 1 of the Convention on Conventional Weapons; Protocol V to the said Convention, relating to explosive remnants of war; and the approval of the 1980 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity.  The respective legislative processes for all of these are well advanced.

The delegation made special mention of the invaluable work done by the Costa Rican International Humanitarian Law Commission, with advisory services from the International Committee of the Red Cross, noting how it was instrumental in Costa Rica’s progress in implementing these and other treaties and in Costa Rica served as a policy forum for promoting international humanitarian law with concrete results. One example cited was the participation of that national Commission in the legislative procedures underway to secure approval of earlier international treaties.

Finally, the delegation stated that Costa Rica supported the suggestion by the Delegation of Mexico that, considering the importance of international humanitarian law and its relationship to the Organization, the duration of special meetings on this topic should be reconsidered to ensure that in future meetings are at least a full day.

Peru:  Peru spoke next, to highlight the importance Peru attaches to the subject of IHL.  The delegate mentioned the role played by Peru in the Oslo Process, and the importance of abolishing cluster munitions.  On this point, a press release was read out, in which his government refers to the role of the Convention and to Peru’s support for the Convention on Cluster Munitions.

Venezuela:  Finally, the Venezuelan delegation confirmed that country’s commitment to protecting and promoting International Humanitarian Law, and called for strengthening international peace and security.  It emphasized Venezuela’s active participation both in the OAS and in other international organizations in favor of international Humanitarian Law.

III.
Challenges to Humanitarian Operations:

Continuing with the agenda, the Chair of the Committee gave the floor to Geoff Loane, Head of the ICRC’s Regional Delegation for the United States and Canada in Washington, D.C., for a presentation on current challenges faced by the ICRC and IHL in general in humanitarian operations.

Mr. Loane began by introducing the ICRC’s activities, with a focus on incorporation of IHL norms in the Americas, through training and cooperation programs, among other things.  He stated that the legal foundation for the role of the ICRC as intermediary is found in the Geneva Conventions, which establish the role of the International Red Cross and the Red Crescent movement. 

He also highlighted four major concerns involved in current IHL challenges in this region, as follows: the situation of internally displaced persons; the situation of disappeared persons and support for their families; the limitation of arms; and, the situation of violence aside from armed conflicts.

He emphasized how important it is for the governments of member states to offer persons deprived of their liberty direct, prompt access to the ICRC.  As a first step in this effort, direct communication should be undertaken with them, so that their most urgent basic needs can be met.  He also stressed the importance of observing laws and conventions on the subject, since if they are respected, disappearances can be prevented, and he considered that these laws are not enforced as strictly as they should be. 

He also referred to a series of concerns, including internal violence in various countries, internal disturbances and upheavals, confrontations in rural and urban areas or between different community groups and/or armed groups, and the need to determine what action the ICRC should take to meet humanitarian needs when IHL provisions do not necessarily apply.

Finally, he mentioned that it was necessary to work with students in schools in cooperation with the local armed forces, to develop activities such as a bilateral dialogue on the consequences of the inappropriate or disproportional use of force, the need to support first aid services, to visit detainees, and to help officials to improve management of prisons.

IV.
Cluster Munitions:

The next speaker was Romaric Ferraro, a Mexican Legal Advisor of the International Committee of the Red Cross, who addressed the issue of cluster munitions.  Mr. Ferraro began by expressing appreciation to the OAS and its member states for their efforts through special meetings and other initiatives to enhance respect for International Humanitarian Law in the Hemisphere.
On the issue of cluster munitions, he explained the serious damage they have caused, including numerous civilian casualties in Iraq, Ethiopia, Serbia, and Lebanon, among other countries.  In some of these conflicts, he said that hundreds of millions of submunitions have been dropped, and that millions of them did not explode at the time of deployment.  Consequently, these millions of munitions or bombs continue to claim victims today.  He indicated that in Lebanon, for instance, only 378,645 munitions have been eliminated, out of over one million that failed to explode during the conflict in that country.  In July 2008, 1,026 areas affected by cluster bombs were identified, in which over 250 civilians had died or been wounded since the end of that conflict.  He mentioned that there are victims of cluster munitions in at least 21 states and 4 regions of the globe, including Africa, Asia, and Europe, where over 13,000 deaths and injuries have been attributed to these munitions.

Women and children account for an extremely high proportion of total victims, and survivors tend to have serious, permanent wounds or disabilities.  Most victims need long-term treatment and rehabilitation, at a high cost.  On May 30, 2008, the ICRC prohibited the use, production, stockpiling, and transfer of these weapons.  Over 100 states took decisive action to prevent suffering by becoming part of the Oslo Convention process.  The ICRC urges states to ratify this Convention as soon as possible and to promote adherence to it, in order to remedy the indiscriminate effects of this type of weapon.

This Convention, the official title of which is the Convention on Cluster Munitions, was signed by 15 states of this Hemisphere on December 3, 2008 (one day before this special meeting).  In summary, he said that the Convention stipulates that states must take steps to eliminate zones contaminated by unexploded munitions or submunitions, and that states parties must destroy all munitions within a period of eight years.  He indicated that states would have to clear and destroy all contaminated zones within the first ten years following entry into force of the Convention.  He added that a transparency measure mechanism was established to require states to report annually on steps they were taking to comply with the Convention and to require them to adopt measures such as a national plan for implementation of the Convention, and penal measures to prevent prohibited acts.  To this end, the ICRC has prepared ratification models and instruments, and has drafted a model law for common law countries to facilitate this process.
He went on to speak of the process for limiting cluster munitions within the framework established by the Convention on Conventional Arms.  He stated that the ICRC has closely followed this work, and he indicated that the norms adopted should not establish a lesser standard of protection than the one now provided under the Convention on Cluster Munitions.  If that should happen, it would be the first time in international law that a subsequent convention reduces or undermines the protection of an existing instrument.  He said, however, that the draft Protocol to this Convention does not definitively prohibit the use of cluster munitions, and that this was a lesser standard which jeopardizes efforts to move forward in this area.
V.
Private Security and/or Military Firms:

The Chair then gave the floor to Andrea Bosshard Kononov, First Secretary of Legal and Political Affairs of the Swiss Embassy in Washington, D.C., for a presentation on the role played by military-service and private security in armed conflicts or operations, and the document prepared by the Swiss government in an effort to compile regulations covering this phenomenon. 

She reported in fact that Switzerland had launched a government process in 2006, together with the ICRC.  The objective of the process was humanitarian, to promote respect for IHL and human rights in situations of armed conflict.  The idea underlying this process was not to create new obligations, but to confirm already existing ones. 

The process culminated in the so-called Montreux Document, which she presented to the Committee.  It is divided into two parts:  the first involves a compilation of existing IHL provisions, the Geneva Conventions and its Additional Protocols, and customary law; the second part contains a series of best practices to help countries to comply with their obligations, in addition to administrative, national, and other types of measures.  She mentioned that the obligations contained in the Document are specific and binding, and establish that military-service and/or private security firms are required to comply faithfully and fully with IHL.  

The speaker further indicated that the Montreux Document creates a system for authorization, procedures, and contracting criteria applicable to these firms, and includes penal obligations applicable to their employees, in addition to specific policy guidelines.  It also establishes that these firms assume a commitment to act responsibly in situations of conflict.  The Document acknowledges the special capacity and responsibility on the part of states that hire military and private security firms to ensure that these companies respect and comply with IHL and human rights obligations.

The Montreux Document, he explained, is simple, operational, and pragmatic.  The primary purpose is to deal with what the public frequently considers to be a growing phenomenon—the use of private military service and security firms.

Among factors affecting the process, he mentioned first of all the need to be realistic in the purposes to be achieved with the Document.  Secondly, he said that the drafting of the documents was limited to just a small number of states, the ones most interested in the issue.  Third, he reported that the countries most involved were gathered together as the principal participants for negotiating and drafting the document and ensuring that it is relevant.  He also said that the Document describes best practices by both state and nonstate actors, and invites them to participate, that it describes best practices to help states comply with their obligations, and that it was prepared by states, it addresses states, and despite the fact that it is not specifically binding, it signifies a step forward and a solid basis for strengthening international law. 

Finally, he pointed out that all states and international organizations are invited to support the Montreux Document, and he indicated that the OAS could give its political support to the Document through a resolution that highlights the Document, with a view to increasing the participation of states and studying it in greater detail and, eventually looking into what measures OAS member states could adopt in this area.  In conclusion, he indicated that his country was available to provide assistance and broad-based, active support to any states that wanted to participate in implementation of the Montreux Document.

VI.
High-Level Dialogue:

When the panelists finished their presentations during this part of the high-level dialogue, the Chair of the Committee opened the floor to the states for a dialogue:

Brazil:  To begin, the Brazilian delegation placed on record its opposition to the indiscriminate use of cluster munitions, and emphasized that Brazil had never used these munitions.  The delegation stated that Brazil was in favor of a universal prohibition on this type of weapons.  He stressed that the Oslo Convention on prohibition establishes an immediate ban, including on their manufacture, use, and stockpiling, but that it did not achieve all of the main objectives.

In fact, he mentioned that Brazil has various problems with the Oslo process, which is why it did not sign the Convention.  One problem is that the Convention does not cover the complete supply of cluster munitions.  Instead, it creates a partial prohibition, that continues to allow certain types of munitions and submunitions.  This exception within the treaty to permit certain types of munitions—and especially munitions manufactured by European states—is, in Brazil’s view, unfair and discriminatory, and would have the effect of limiting the self-defense capability of certain countries.  As a result, Brazil cannot subscribe to the Convention.

Moreover, the Brazilian delegate said that the forum in which the Convention was negotiated was not sponsored by the United Nations, but that it merely reported on its activities and results to the United Nations.  Brazil holds the view that UN sponsorship is critical to ensure an agreement in which all countries can participate and which will put an end to the manufacture, stockpiling, and use of this type of weapon.  Finally, he indicated that the practical usefulness of the Convention is undermined by the fact that the major manufacturing countries are not parties to it.  In conclusion, he emphasized that the fact that Brazil is not a signatory does not means that it is indifferent to the situation.  Quite the contrary, it prefers a process sponsored by the United Nations to seek the total and just abolition of these weapons.

Ecuador: The delegate of Ecuador mentioned the important role that her country has played in the process to limit the manufacture and use of cluster munitions.  It organized a “Regional Conference on Cluster Weapons for Latin America and the Caribbean” on November 6-7, 2008 for that purpose.  The objective of this conference, held in Quito, was to promote the participation in and signature of the Convention on Cluster Munitions by the countries of the region, and to give an impetus to the signing of the Oslo Convention. Indeed, 14 of the 221 countries participating in the Conference signed the Convention yesterday, which corroborates the region’s firm commitment and to leadership in limiting the use of these weapons.  Finally, she said that Ecuador would like to renew its commitment to the universalization of the Oslo Convention and its prompt entry into force.

Costa Rica: The Costa Rican delegation requested a copy of the Montreux Document for analysis, and acknowledged the importance of the humanitarian work that this Document aspires to.

United States:  The U.S. delegation mentioned that it is important to consider limiting cluster munitions to the scope of the Oslo Convention, and considered that it was important to study the Montreux Document.  These two instruments represent possible significant steps forward in IHL.

Colombia: The Colombian delegation referred to its participation in the Oslo Diplomatic Conference, in which it subscribed to the Convention on Cluster Munitions.

Guatemala:  The Guatemalan delegation requested a copy of the Montreux Document for analysis, and acknowledged the important humanitarian work that the Document aspires to.

Venezuela: The Venezuelan delegation asked why the Convention on Cluster Munitions does not require the elimination of all cluster munitions and bombs, especially since the Dublin Conference referred to and acknowledged the serious consequences of this type of munitions.  It therefore wondered why the final, conclusive elimination of all cluster munitions was not achieved.

On the subject of private security firms, the Montreux initiative exists, and so the delegation indicated that it did not agree with references to a legal void or gap regarding the current international liability of any state that contracts such firms.  Generally speaking, the delegation said that at present there is a possible line of reasoning to the effect that governments that hire private firms to operate in an armed conflict may be trying to use them to avoid responsibility, especially if the concept of shared responsibility is not understood at the time that a violation of international law is committed.  On the other hand, it mentioned that the Document is not binding, and so it could be said that this legal void continues to exist.

Nicaragua:  The Nicaraguan delegation made a request that the ICRC elaborate a little on the main documents found, and especially on the narrow path it has had to follow to avoid situations involving interference in internal affairs, and on the reception by states to the ICRC’s work.  It also referred to the importance of advancing in the promulgation of the Convention on Cluster Munitions, and it asked whether work was being pursued on a more comprehensive version, that would provide for the complete elimination of this type of weapons.

Afterwards, the Committee Chair gave the panelists an opportunity to respond to the comments and questions of the delegations.  In the first place, Dr. Ferraro mentioned that on the issue of cluster munitions, the ICRC does not take the position that it is the ideal forum for discussing the prohibition or limitation of weapons.  For the ICRC, he said that the results of the process being followed are more important.  He also said that the ICRC maintains that the Oslo Convention allows for prohibition of the use of all types of cluster munitions that have caused excessive suffering among civilian populations.  Finally, the ICRC is aware that there are issues that it has been impossible to discuss, or if they have been discussed, it was impossible to have an in-depth discussion.  These issues include anti-personnel mines in the framework of the Convention, and here it agrees that it no solution to this problem has been found.

As for less protective norms in a possible protocol within the context of the Conventional Arms Convention process, he mentioned that it may be too early to determine the final results, since work is being continued in 2009.  To this end, the Group of Experts negotiating this instrument will be meeting, so it is premature to draw any conclusions.  However, he did mention that the text does not prohibit the use of cluster munitions, and that in that case there is the danger of establishing norms that will be less protective than what was achieved in the Oslo process.  The objective in any case is to require a detonation failure rate of less than 1%, achieved through tests other than on the battlefields.  Otherwise, he indicated that this draft protocol could offer less protection than the Oslo convention, but that one must hope for the best, since the process is still ongoing.

Subsequently, Geoff Loane explained that from ICRC’s experience with humanitarian operations, cases involving internal conflicts or disturbances pose a greater challenge, and the international community is looking for ways to handle non-international conflicts.  In this regard, he mentioned that when IHL was established, virtually all conflicts were between states.  Therefore, treaties and many of the early steps taken were to regulate these inter-state conflicts.  However, he pointed out that most conflicts today are not international, but are more specifically internal conflicts or violence within states.  He explained that there is no legal mandate for operations, when acts of violence within a state are illegal and prohibited by the state, and thus subject to judgment or prosecution by that state.  In this context, the ICRC plays merely a humanitarian role, and acknowledges that those who bear arms, whether state agents or not, should be the ones to protect civilians, as mandated in the UN Charter, even when the violence is internal or even confined to a city.

Finally, Andrea Bosshard Kononov responded to concerns raised regarding the responsibility of states.  On this point, he referred to Article 1 of the Geneva Convention, under which states undertake responsibility to investigate and, if necessary, prosecute war crimes, and that states must bear in mind that their legislation has to have a mechanism for that.  There is a rule contained in item 7, which establishes the responsibility of the state.  Finally, he commented that in the Montreux Document, there is detailed information on the responsibility of the state, that might be helpful in resolving these concerns.

VII.
Advances in IHL in the Americas:

To conclude the meeting, the Committee Chair gave the floor to Romaric Ferraro to summarize the advances made by OAS member states in the present year.  The ICRC delegate pointed out that respect for IHL depends primarily on national measures adopted by states to guarantee the effectiveness and implementation of IHL.

More specifically, he emphasized how important it was for states to become parties to international treaties in the area of IHL, and to undertake to comply with and enforce their obligations emanating from those instruments.  He also spoke of the role and the binding nature of customary law in the context of necessary operations under IHL on a universal, regional, and local level.

He went on to refer to the importance of the OAS General Assembly resolution approved from year to year, and the fact that it is an excellent model of the national measures that member states should adopt to ensure implementation of IHL in the Americas.

In conclusion, he listed the significant local progress achieved in promoting IHL in the region in 2008.  As examples, he mentioned that more states became parties to IHL treaties in the Americas, such as Additional Protocol 3 to the Geneva Conventions for creation of the Red Crystal insignia.  As for national laws, he pointed out that Nicaragua had adopted a new penal code, published in May 2008, that provides for punishment for war crimes.  He also referred to the fact that National IHL Committees were active in 2008 in various parts of the Hemisphere, and mentioned the important work they were performing.

When the panels of the special meeting had been concluded, the Chair of the Committee expressed gratitude to all present and adjourned the meeting at 1:00 pm.
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General Assembly resolution AG/RES. 2433 (XXXVIII-O/08), “Promotion of and Respect for International Humanitarian Law,” requires that the Committee on Juridical and Political Affairs, in coordination with the International Committee of the Red Cross (ICRC) and with the assistance of the OAS Department of International Law, organize a special meeting on international humanitarian law (IHL).
AGENDA

(10:00 a.m. – 1:00 p.m.)

1. IHL Progress Reports by Member States: As in previous years, the special meetings appear to be an excellent forum for reporting on the overall progress achieved during the year by the states in treaty participation and the adoption of national measures to implement them during 2008.

2.
Current Challenges in the Humanitarian Operations: Current challenges in the humanitarian operations of the International Committee of the Red Cross (ICRC) in Latin America and the Caribbean in addressing the humanitarian consequences of past and present armed conflicts and other situations of violence. Particular attention will be given to efforts to attend to the plight of victims, including persons deprived of their freedom, displaced civilians, missing people, and those separated from their relatives. The presentation will also include reflections on the right of initiative of the ICRC and its role as a neutral intermediary for humanitarian action. Presentation by an ICRC representative. Presentation by Geoff Loane, Head of the Regional Delegation for the United States and Canada, International Committee of the Red Cross, Washington, D.C.

3.
High-Level Dialogue – Topics from Resolution AG/RES. 2433 (XXXVIII-O/08): Pursuant to resolution AG/RES. 2433 (XXXVIII-O/08), this high-level dialogue segment will give the permanent representatives an opportunity to discuss and to express and share their views on the following topics: (a) the humanitarian consequences of cluster munitions; and (b) the participation of private sector security firms in armed conflicts.
a. Cluster munitions:  Cluster munitions have been a persistent problem for decades.  The wide area effects of these weapons and the large numbers of submunitions that fail to explode as intended have caused large numbers of civilian casualties. The member states must therefore address this subject and engage in a discussion that could include the following points: (1) the definition of cluster munitions and why they are a matter of concern for humankind; (2) regulation of cluster bombs under IHL and, in particular, the obligations of states in this regard; (3) victims of cluster bombs and recent cases of concern to humankind; and (4) actions taken by various governments in the formulation of international instruments on the matter (the Oslo Process and the Convention on Certain Conventional Weapons). Introduction by Romaric Ferraro, Legal Advisor, Regional Delegation for Mexico, Central America and the Spanish-Speaking Caribbean, International Committee of the Red Cross, Mexico City.

b. Private-sector or military-service security firms:  During the past 15 years, tasks traditionally performed by armies and public security forces have been contracted to private-sector or military-service security firms.  Given the increase in the number of new players conducting activities that are increasingly close to military operations in armed conflicts, which frequently places them in direct contact with individuals protected under IHL, it is natural for states to engage in a discussion of the responsibilities associated with the operations of these firms.  This discussion can include such topics as: (1) the definition of the private-sector or military-service security firm and an explanation of the type of work such a firm is able to carry out; (2) the responsibility of private contractors for their actions under IHL and an analysis of whether they are mercenaries, combatants, or civilians: (3) the responsibility of states that contract them; (4) their responsibility under criminal law, human rights standards, and the military code, among other legal systems; and (5) Switzerland’s initiative to regulate their operations and other attempts at regulation. Introduction by Andrea Bosshard Kononov, First Secretary, Legal and Political Affairs, Embassy of Switzerland, Washington, D.C. 

4. Advances in the Implementation of IHL in the Americas: OAS member states have demonstrated a strong commitment to international humanitarian law by adopting the different treaties encompassing IHL. Also, the states of the Americas have made a substantial effort to implement the obligations provided for in the treaties they have signed. However, a closer look into the national implementation of treaties reveals that there still is a significant gap between international requirements and their implementation. This session would address this gap. Presentation by Romaric Ferraro, Legal Advisor, Regional Delegation for Mexico, Central America, and the Spanish-Speaking Caribbean, International Committee of the Red Cross, Mexico City.
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Madam Chairman.

Excellencies.

Ladies and gentlemen.  

The International Committee of the Red Cross (ICRC) appreciates the opportunity to address the esteemed representatives of the member states of the Organization of American States assembled at this Special Session on Current Issues in International Humanitarian Law of the Permanent Council's Committee on Juridical and Political Affairs. This valuable opportunity compliments the frank and open dialogue that the ICRC has with national authorities in the various capitals throughout the Americas. 

In Latin America and the Caribbean, the ICRC continues to respond to the diverse humanitarian needs and situations there, committed to the mandate that the international community gave us, namely, to protect and assist victims of armed conflicts and other situations of violence. Our activities seek to prevent and to alleviate human suffering.

The main beneficiaries of our action are displaced civilians and residents in conflict-affected or violence-prone areas; victims of unexploded ordinances and land mines; missing persons and their families; and persons deprived of their liberty. Overall, our partnerships with national Red Cross societies in the region amplifies the impact of our assistance programs there.

Furthermore, the ICRC serves as a point of reference for international humanitarian law, or IHL. In particular, with the armed forces in the region, the ICRC has been steadily pursuing an approach aimed at the permanent integration of IHL norms into doctrine, operational procedures and manuals, while ensuring that training programs are established without continued reliance on external organizations. Similarly, the ICRC pursues police training in international human rights standards and humanitarian principles applicable to the use of force. Such police programs remain a priority in view of the prevailing challenges posed by situations of violence that result in serious humanitarian consequences.

Ladies and gentlemen.

At the heart of the ICRC's mandate and a fundamental part of its identity is the neutral, independent and impartial humanitarian action that it carries out in situations of armed conflict and internal violence. The ICRC seeks dialogue with all actors involved in such situations, as well as with the people suffering the consequences, in order to gain their acceptance and respect. This operational approach generally gives us the widest possible access both to the victims of the violence and to the actors involved. Our approach also helps to ensure the safety of our staff. In this way, we are able to reach people on all sides of the frontlines in active conflict areas around the world. 

The ICRC's role as a neutral intermediary flows from this operational approach. In many cases, this role requires negotiating humanitarian access with the relevant parties – for example, to reach battlefields or hospitals - in order to facilitate the delivery of humanitarian services to the victims. The legal basis for our neutral intermediary role rests in provisions in the Geneva Conventions as well as in the Statutes of the International Red Cross and Red Crescent Movement. Regardless, it entails the consent of all the parties involved before the ICRC can act. Thus, the ICRC enters into dialogue with authorities and organized armed groups on matters dealing with the humanitarian consequences on affected people and communities. 

In Latin America and the Caribbean, the ICRC works from offices in nine different countries that cover the whole region. Overall, we have two country delegations, and four regional delegations with three country offices. ICRC country delegations exist in Colombia since 1969 and from 1994 onwards in Haiti. Our regional delegations are located in Mexico for activities in Mexico, Central America and the Spanish-speaking Caribbean; in Caracas for Venezuela, Surinam and the English-speaking Caribbean countries; in Lima for endeavors in Peru, Bolivia and Ecuador; and in Buenos Aires for efforts in Argentina, Brazil, Chile, Paraguay and Uruguay. In addition to these regional delegations, three offices exist in Guatemala, Port of Spain and Brasilia. The 2008 budget for the activities of the ICRC in this region is about USD 60 million and ICRC staff encompasses 540 international and locally hired members.

Today, I would like to take the time to reflect on four broad humanitarian concerns that derive from the challenges that the ICRC faces worldwide. Such concerns involve internally displaced persons, the situation of the missing and their relatives, the unregulated availability of weapons, and situations of violence other than armed conflict.

This year, the ICRC marked the 10th anniversary of the Guiding Principles on Internal Displacement. These Guiding Principles are relevant and deserve our full support. They are relevant because, in several instances, they provide more specific guidance than IHL, which, of course, protects civilians, the displaced amongst them, during armed conflict. 

Also, the Guiding Principles deal with issues associated with forced displacement, regardless of the way a particular situation is classified under law. Thus, they are as pertinent during and after an armed conflict as they are in a situation of internal strife, a complex emergency, or a natural disaster. For this reason, the ICRC began, in 1998 already, to require its field staff to familiarize themselves with the Guiding Principles and to use of them appropriately. 

Tens of millions of people throughout the world suffer the effects of internal displacement. It is one of the most serious humanitarian consequences of armed conflict and other situations of violence. In this context, I would like to reiterate the ICRC's unwavering commitment to the protection of internally displaced persons, and to outline, very briefly, how we strive to give our commitment practical application. 

In doing so, I cannot sufficiently stress the importance of having direct and timely access to displaced persons. We take our first, and essential, step in protecting the displaced when our people reach the affected persons and set about opening and sustaining a direct line of communication line with them. The next, crucial, step in our operational approach is to respond rapidly and effectively to the most urgent needs.  

Furthermore, I would like to draw your attention, briefly, to the importance of preventing forced displacement. The ICRC has consistently stressed the need for a comprehensive approach to the humanitarian needs of the entire civilian population in any crisis or situation of conflict. There are instances when people are unable to flee their homes during an armed conflict, even when staying may endanger their lives. They also need our attention to sustain or recover some measure of self-sufficiency, to ease tensions over scarce resources, and to prevent them from having to move. Our efforts to prevent displacement require us also to persuade those exercising control over contested territory to refrain from deliberate attacks against civilians or the intentional destruction of their livelihood. When these efforts are fruitless and flight unavoidable, we try to help people get out of harm's way. Communities hosting the displaced also have a wide range of needs; the ICRC pays special attention to their situation, which is often as dire as that of those who are displaced. 

Excellencies. Ladies and gentlemen.

During wars, there are countless of people whose family members have gone missing without a trace. The victims, civilians or military, might be murdered and thrown into unmarked graves. They could be taken from their homes or abducted off the streets. Some disappear while fleeing combat or become separated from their families. They might be held in unknown locations or even killed in custody. Many die on the battlefield and remain unaccounted for. 

This is a tragedy for the families left behind, suspecting their loved ones are dead yet unable to mourn without any proof. Many spend years, and their life savings, in a futile search. The pain may be compounded by poverty, as it is often the household breadwinners who go missing, their wives and mothers left to support the family. Furthermore, the situation is often a bureaucratic nightmare, since some countries allow years to pass before declaring a person officially dead or absent. In the meantime, family members are unable to claim their inheritance, sell property, remarry or simply hold funeral rites. 

And yet, this tragedy can be prevented. First and foremost, by respecting the law. There are, in international humanitarian and human rights laws, and very often as well in national law, provisions that, if respected by the parties to a conflict, would prevent disappearances. Authorities and parties to conflicts have first responsibility for preventing disappearances. However, the tens of thousands of missing persons throughout the world are testimony to the lack of rigor in the application of the law. In each context where it is present, the ICRC records actions that the authorities need to take in conformity with the law in order to prevent disappearances, and calls on them to adopt necessary measures. 

Such measures, in addition to the development of national legislation as I mentioned before, may concern the treatment of prisoners and their living conditions in places of detention, armed forces and the protection of civilians. For example, when people are arrested and detained, concerned authorities are required to register them and ensure that this information is transmitted to their families; armed forces are strongly encouraged to use identity tags allowing their members to be identified in case they are captured, wounded or killed; in case of massive displacements of population, authorities are asked to register and/or to provide the most vulnerable civilians such as children with means of identification.

Additionally, the ICRC carries out a range of activities to resolve the problem of people unaccounted for as a result of armed conflict or internal violence and to assist their families. In most situations of conflict, when the usual means of communication are disrupted, the ICRC helps separated families to communicate, using Red Cross Messages, satellite and mobile phones, internet and other available means. It also collects information on missing persons and the circumstances under which they disappeared from their families and tries to locate them in all possible places – prisons, hospitals, camps – or by addressing the authorities directly. Such activities are often carried out with the assistance of Red Cross and Red Crescent Societies.

The ICRC's visits in places of detention can also play an important role in addressing disappearances. In places of detention, the ICRC records the identity of detainees. Registering detainees can play a role in preventing disappearances. The ICRC may also arrange for the exchange of family messages between detainees and their relatives.

In recent years, the ICRC has developed its contacts and activities in the field of forensic medicine, which is a key component in learning the fate of missing persons. This is an aspect that the ICRC will continue to pursue and expand. It has also increased cooperation with family associations of the missing and will continue to do so.

Our work on the missing is a long-term and far-reaching commitment. When disappearances happen in a country, it takes years and sometimes decades to get answers. ICRC's priority in this regard is to remain available to the families over time, so that one day they do receive the answers that they deserve. The ICRC is thus in constant contact with national authorities, whoever they are and no matter what their role has been in the past, to help them establish the necessary mechanisms to clarify the fate of missing persons. 

Ladies and gentlemen.

Through its humanitarian work, the ICRC has witnessed how the unregulated availability and widespread misuse of weapons has facilitated violations of IHL and led to deterioration in the circumstances of civilians during armed conflicts and in other situations of violence. The proliferation of weapons to a range of new actors has also had direct implications for the ICRC's ability to fulfil its mandate of assisting the war victims and promoting respect for IHL. 

The continued unregulated supply of weapons to areas where they are likely to be used to violate IHL demonstrates that existing arms controls are far from adequate. In the absence of stricter controls, the human costs of unregulated arms transfers are likely to continue to grow as more weapons find their way into the hands of those who will use them to commit atrocities, to violate IHL and human rights, to spread terror and to commit other crimes. 

In recent decades, States have adopted wide-ranging prohibitions and limitations on the transfer of chemical, biological and nuclear weapons, missile systems and certain components of these technologies. Yet it is conventional weapons — assault rifles, grenades, mines, bombs, rockets and missiles — that are causing most of the deaths and injuries in today's conflicts. Until recently, however, the transfer of conventional weapons had received little attention at the global level. 

The ICRC has urged States to develop strict controls on conventional arms transfers at the national, regional and global level. It has also promoted specific criteria for arms transfers aimed at preventing weapons from falling into the hands of those likely to use them to violate IHL. In recent years, the ICRC has been pleased to note the significant progress that has been made in this regard at the regional level. An increasing number of regional arms transfer instruments, as well as national laws and regulations, already contain such IHL criteria. In this regard, the OAS was at the forefront of international efforts with the adoption of the Inter-American Convention Against the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives and Other Related Materials (CIFTA) in 1997.

Still, existing regional arms transfer criteria vary and not all regions have adopted such commitments. At the national level, criteria for arms transfer decisions are even more disparate, and only rarely do they fully reflect all of States' obligations under international law.


This highlights the need for common global standards in this field to achieve consistent approaches to arms transfer decision-making among States. We warmly welcomed the adoption of UN General Assembly resolution 61/89, which takes this initiative forward.

In our view, an arms trade treaty should be comprehensive and establish concrete requirements for arms transfer decision-making. These must take full account of States' existing obligations under international law, including IHL. Specifically, such a treaty should include: 

A requirement not to transfer arms or ammunition likely to be used to commit serious violations of IHL; 

· A requirement not to transfer weapons or ammunition whose use has been prohibited; 

· A requirement not to transfer weapons or ammunition that are of a nature to cause superfluous injury or unnecessary suffering or that are by nature indiscriminate; 

· A reference to existing prohibitions on the transfer of specific weapons. 

Governments have a responsibility not to transfer weapons if they believe they might be used for IHL violations. For the ICRC, this is however not only a legal question. Equally compelling is the moral responsibility that rests on arms-transferring States — precisely because their actions can make a difference —  to withhold the means by which violations are carried out and to contribute to the protection of civilians. By agreeing to strict arms transfer controls that would be common to all States, governments can prevent weapons from ending up in the hands of those who will use them to violate the very rules that States themselves have created. In so doing, they can also strengthen the basis for post-conflict reconstruction, the rule of law and lasting peace in many areas of the world.

I now arrive at the last of the four broad concerns I wanted to address today. As you are aware, situations of internal violence are becoming a source of concern for both the public and the authorities due to their serious consequences in humanitarian terms. While there is no legal definition, we sometimes refer to such situations of violence as internal disturbances or internal tensions in order to be able to better identify them. They may take the form of clashes, in the countryside or in cities, between security forces and demonstrators, between different groups in the community, between the security forces and groups who may be armed, or between illegal forces. Yet however useful these descriptions may be, the ICRC must not become locked into definitions that could limit its ability to provide humanitarian assistance. The ICRC prefers to determine what action to take in a situation based on the humanitarian needs, rather than on the particular category applied to the situation. 

The humanitarian consequences of internal violence include: death or wounding, including of agents of the State; detention; displacement; disappearances; threats; abuse; destruction of property or homes; slowing of the economy; and trauma. 

The ICRC is well known the world over for its humanitarian work in armed conflicts governed by the rules of international humanitarian law. However, people are perhaps not so familiar with its position on situations of internal violence, or with the action it can take. The impetus for ICRC action in these situations comes from the magnitude of humanitarian consequences; from the unique contribution we can make, due to our experience, our capabilities and our status as a neutral, impartial and independent organization; and of course, from the extent to which we are accepted by the authorities. 

For the ICRC, these situations of internal violence, which cannot be classified as armed conflicts, clearly fall outside the scope of international humanitarian law. The rules of international human rights law therefore apply. Such law governs the use of force by agents of the State and provides a series of basic guarantees. These basic rules of international human rights law can also be described as “humanitarian principles”, given that the rights to life and to human dignity are found in both international human rights law and international humanitarian law. 

In a situation of internal violence, to which the provisions of international humanitarian law do not apply, the humanitarian work of the ICRC is based on the right of initiative contained in the Statutes of the International Red Cross and Red Crescent Movement adopted by the International Conference, which brings together representatives from the components of the Movement and the States party to the Geneva Conventions every four years. 

In Latin America and the Caribbean, the ICRC works in several countries affected by different situations of violence, including Haiti, Brazil, Paraguay, Chile, Mexico, Ecuador, Bolivia, El Salvador, Honduras and Guatemala. The ICRC's humanitarian response to internal violence involves two parallel approaches, one of which may be deemed "preventive" and the other “operative”. 

“Prevention” includes cooperation with the security forces. The aim here is to revise and adapt all operational and pedagogical guidelines concerning the rules of international human rights law applicable to the use of force. We also work with secondary school students to raise awareness of violence and its consequences. 

On the operative side, the following activities are carried out: bilateral dialogue with the authorities regarding the consequences of either inappropriate or disproportionate use of force; helping National Red Cross Societies boost their capacity to provide first aid and evacuate the wounded; visiting people deprived of their freedom as a result of these situations in order to assess their detention conditions and their treatment; helping prison authorities better manage places of detention; and/or the implementation of medico-social programmes by the National Red Cross Societies. 

Excellencies, Ladies and gentlemen.

2009 marks 150 years since the battle of Solferino in northern Italy took place. It was there and then that the ICRC founder Henri  Dunant – shocked by the humanitarian consequences of the ferocious battle - acted immediately in favor of all the wounded, organizing medical support without discrimination. Around the globe, the "Solferinos" of today, armed conflicts and other situations of violence, have different faces. What remains unchanged, however, is that we are called to provide assistance and protection to the victims of such situations with exactly the same kind of spirit that Dunant displayed. When he saw the suffering, he acted out of a genuine humanitarian consideration. Moreover, to limit the effects of war, he mobilized successfully relevant stakeholders to take on their responsibilities in providing protection for the ones not, or no longer, taking part in the hostilities. Such is the source of the neutral, independent and impartial humanitarian action of the ICRC. 

Thank you, Madam Chairman.
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Excelentísimos Señoras y Señores. Distinguidos Delegadas y Delegados. Señoras y Señores.

En nombre del Comité Internacional de la Cruz Roja, quisiera agradecerle a la Comisión de Asuntos Jurídicos y Políticos por la oportunidad de poder tomar la palabra en el marco de esta sesión especial sobre derecho internacional humanitario. También quisiera aprovechar para expresar nuestro profundo reconocimiento a la OEA y a los Estados Miembros de la organización, por los esfuerzos que despliegan de año en año a través de las sesiones especiales como la presente y de otras iniciativas encaminadas a mejorar el respeto del derecho internacional humanitario. 

El 3 de diciembre de 2008, la Convención sobre Municiones en Racimo fue firmada por 94 Estados, incluyendo 15 Estados americanos, en una ceremonia en Oslo. Este acontecimiento brinda a los Estados una oportunidad única tanto para afrontar el sufrimiento que el uso generalizado de estas armas causan a la población civil, como para proteger a futuras generaciones de llegar a ser víctimas de éstas. 

En mayo de este año, al comienzo de la Conferencia Diplomática de Dublín, en la que se negoció la Convención, se constató que las municiones en racimo han causado muchos miles de muertos y heridos entre la población civil, en lugares como Eritrea, Etiopía, Irak, Kosovo, Laos, Líbano y Serbia. Hace décadas que en Laos, por ejemplo, se hacen importantes esfuerzos para resolver el problema de las municiones en racimo. Se calcula que en ese país, se arrojaron 270 millones de sub-municiones en las décadas de mil novecientos sesenta y setenta. Decenas de millones no estallaron y hoy siguen cobrando víctimas. Considerando que la recolección de datos comenzó apenas en 1996, sólo se han eliminado 387.645 sub-municiones. En 2006, un breve conflicto de 34 días en el sur del Líbano dejó la zona plagada de sub-municiones sin estallar. Los expertos calcularon que cerca de un millón de artefactos no estallaron. Hacia finales de junio de 2008 se habían identificado 1.026 áreas contaminadas, cuya superficie total era de más de 40.6 millones de metros cuadrados. 

Más de 250 civiles resultaron muertos o heridos en dicho conflicto a causa de estas armas. Hay víctimas de las municiones en racimo en al menos 21 Estados, y en las cuatro regiones de Africa, Cercano Oriente, Asia y Europa. En un estudio publicado por Amnistía Internacional en 2007 se confirmó la cifra de 13.306 muertos y heridos por estas municiones. La mayoría de las víctimas fueron en primer lugar, hombres, y en segundo lugar, niños, quienes suelen sentirse atraídos por el tamaño y el color de las sub-municiones de racimo. Los niños suelen correr mayores riesgos que las niñas, debido a las actividades que llevan a cabo en las comunidades rurales, como son la agricultura y el pastoreo. En la mayoría de las zonas contaminadas, las mujeres representan un porcentaje menor del total de víctimas. 

Los sobrevivientes de los accidentes con municiones en racimo suelen presentar heridas graves ocasionadas por la onda expansiva o por fragmentos de metralla. En su mayoría precisan de un tratamiento y una rehabilitación a largo plazo, que incluyen la atención médica, la rehabilitación física, el apoyo sicosocial y la reinserción económica. 

El CICR acogió con satisfacción la medida histórica que tomaron el 30 de mayo de 2008 los Estados que acordaron en una Conferencia Diplomática en Dublín la Convención sobre Municiones en Racimo, en la cual se prohíbe el empleo, la producción, el almacenamiento y la transferencia de dichas municiones. Mediante la aprobación de la Convención, 111 Estados emprendieron la acción decisiva para poner fin a décadas de sufrimiento humano a causa de las municiones en racimo. El CICR insta ahora a los Estados a ratificar lo antes posible la Convención sobre Municiones en Racimo, así como a promover activamente la adhesión a este tratado entre los países de sus respectivas zonas geográficas para permitir su pronta entrada en vigor.

Voy a referirme ahora a las principales disposiciones del tratado.

Las municiones en racimo pueden lanzarse desde aviones o por artillería, y pueden liberar múltiples sub-municiones o bombetas en una zona amplia. Según la Convención, por munición en racimo se entiende una munición convencional que ha sido diseñada para dispersar o liberar sub-municiones explosivas, cada una de ellas en un peso inferior a 20 Kg., y que incluye estas sub-municiones explosivas. Según el Articulo 2.3 de la Convención, por sub-munición explosiva se entiende una munición convencional que, para desarrollar su función, es dispersada o liberada por una munición en racimo, y está diseñada para funcionar mediante la detonación de una carga explosiva antes del impacto, de manera simultánea al impacto, o con posterioridad al mismo. 

Además de proveer una definición de lo que hay que entender por municiones en racimo, la Convención, como lo hemos señalado, prohíbe el empleo, la producción, el almacenamiento y la transferencia de estas municiones. El factor tiempo es muy importante porque los Estados Parte tendrán que destruir todas las reservas que tengan almacenadas en un plazo no mayor de 8 años a partir de la entrada en vigor de la Convención para dicho Estado Parte. Además como la Convención entrará en vigor una vez que hayan ratificado 30 Estados, el factor tiempo es primordial.

Por otra parte, la Convención provee que los Estados tendrán que limpiar todas las zonas contaminadas y destruir los restos de municiones en racimo, de acuerdo al Artículo 4, y aquí el factor tiempo también es crucial, porque el tratado establece un plazo inicial de 10 años para hacerlo, a partir de la entrada en vigor de la Convención para el Estado respectivo.

Adicionalmente, la Convención quizás es el primer tratado de derecho internacional humanitario tan completo en cuanto al tipo de apoyo que habrá que aportar en términos de asistencia a las víctimas de las municiones en racimo. 

La Convención establece asimismo un mecanismo de medidas de transparencia que obligará a los Estados Parte a que en un informe anual detallado, precisen de qué forma están cumpliendo con las obligaciones previstas en la Convención. Otro punto clave de la Convención es que obliga a los Estados a tomar medidas nacionales de aplicación de la misma, las cuales incluyen, en particular, un plan nacional para la aplicación de la Convención al igual que medidas de carácter penal para impedir cualquier actividad prohibida por la Convención.

En este sentido, el Comité Internacional de la Cruz Roja, a través de su Departamento Jurídico y de su Servicio de Asesoramiento en Derecho Internacional Humanitario, ha preparado un modelo de instrumento de ratificación que puede facilitar este proceso, y una ley tipo para la aplicación a nivel nacional dirigido a aquellos Estados regidos por el derecho de "common law." 

Aunque la Convención sobre Municiones en Racimo es un vigoroso paso adelante en el desarrollo del derecho internacional humanitario, se necesitarán tiempo, energía y recursos adicionales para garantizar la aplicación de sus normas. El avance sólo será real cuando cese el uso de estas armas, cuando se hayan eliminado los arsenales, cuando se hayan limpiado las áreas contaminadas y cuando las víctimas hayan recibido la ayuda necesaria para rehacer sus vidas. El Comité Internacional de la Cruz Roja respalda firmemente la aprobación de la Convención y promoverá activamente su universalización, su pronta entrada en vigor y su aplicación. Para tal efecto, mediante sus delegaciones en todo el mundo, y con la ayuda de sus expertos en Ginebra, el CICR está dispuesto a seguir prestando ayuda a los gobiernos que así lo requieran, en sus futuras deliberaciones relativas a la adhesión y a la aplicación de esta Convención.

Señora Presidenta.

Antes de concluir, quisiera agregar unas palabras sobre el proceso paralelo que se está siguiendo en el marco del Grupo de Expertos Gubernamentales en relación a la Convención de 1980 sobre Armas Convencionales que sigue trabajando el tema con el propósito de quizás aprobar un sexto Protocolo a esta Convención en materia de municiones en racimo. 

El Comité Internacional de la Cruz Roja ha seguido de cerca los trabajos de este grupo y considera que cualquier norma que se pudiese aprobar en este marco, no debería establecer un éstandar de protección menor al que provee la recién adoptada Convención sobre Municiones en Racimo. Hasta el momento se aprecia que el borrador de Protocolo que se está discutiendo, al contrario de la Convención mencionada, no prevé una prohibición definitiva del empleo de las municiones en racimo. 

Muchas gracias, Señora Presidenta.
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Organization of American States

Presentation on the Montreux Document on Pertinent International Legal Obligations and Good Practices for States Related to Operations of Private Military and Security Companies during Armed Conflict

Washington, D.C., December 5, 2008

Presentation by Andrea Bosshard Kononov,

Embassy of Switzerland,

Swiss Federal Department of Foreign Affairs

Excellencies,

Distinguished delegates,

Ladies and gentlemen,

Thank you for giving me the opportunity to present the Montreux Document on private military and security companies to you in Washington, D.C. I am greatly honored to be here.

***

By way of introduction, let me explain the general background of my government’s initiative. As you all know, private military and security companies–PMSCs in short– have frequently been in the headlines recently. Since the early 1990s, there has been a remarkable increase in the scale and scope of operations of such firms in areas of armed conflict around the world. Recent figures are impressive and unprecedented in modern history:  In Iraq today, an estimated 180,000 private individuals provide services to the regular armed forces and are considered indispensable in the general war effort. Conflicts such as those in Iraq and Afghanistan illustrate that the trend toward the use of PMSCs is probably here to stay and likely to lead to even greater expansion of private activity into the heart of military operations.

The recent expansion of private activity raises a range of legal, political and practical questions. What rules actually apply to PMSCs? How should they best be regulated? Who is responsible for seeing to it that existing rules are implemented? What aspects of State authority should not be entrusted to private contractors? From an international law perspective, questions regarding the status of PMSC personnel under the Geneva Conventions, individual accountability for misconduct in different jurisdictions, and the duty of authorities to survey and screen the actions of firms for potentially abusive behavior are particularly pressing. There has been much confusion and debate revolving around these questions. 

It is against this background of open questions that the Swiss Initiative is best understood. Out of a traditional commitment to international humanitarian law, and in the realization that at least the international legal issues raised by PMSCs could and should be clarified through such a process, Switzerland launched an intergovernmental process together with the International Committee of the Red Cross (ICRC) in early 2006. 

From the outset, the goal was strictly humanitarian:  to promote respect for international humanitarian law and human rights on the part of States and PMSCs in situations of armed conflict. With that in mind, it was never a question of creating new obligations, but simply of reaffirming those that already exist and, moreover, of compiling good practices in order to assist States in implementing these obligations.

In two and a half years, after four intergovernmental meetings and several technical workshops, this process—carried out in close collaboration with the private sector, academia and civil society representatives—ended in the drafting of the Montreux Document. On September 17, 2008, 17 States participating in the initiative finalized the document by acclamation. Two of the States involved, Canada and the United States, are also members of the OAS. I would like to take this opportunity to thank them once again for their commitment and support for this project.

Let me give you a brief introduction to the contents of the Montreux Document. The text is divided into two parts:  Part I recapitulates the existing rules of international law that are relevant to private contractors, namely, the Geneva Conventions and their Additional Protocols, international human rights instruments, and the customary law governing those spheres. The obligations recalled in the Document are fairly specific:  for example, PMSCs are directly bound by international humanitarian law; States retain their obligations under international law even if they contract PMSCs to perform certain activities. State responsibility is well defined for acts attributable to the State; States have an obligation to take measures to punish persons committing violations of international law. Essentially, Part I clarifies and reaffirms the set of legal obligations that apply whenever PMSCs are present in an armed conflict environment. The obligations recalled are primarily those of the State, but some are also directly relevant to the companies and their personnel themselves.

Part II contains a set of good practices designed to assist States in complying with the obligations set out in Part I through national administrative, legislative or other measures. The good practices listed include, in particular, the establishment of an authorization system for PMSCs, the establishment of procedures and criteria for the selection and contracting of such companies, and the establishment of both criminal jurisdiction and noncriminal accountability mechanisms. Essentially, Part II contains concrete policy guidance on how to make sure that only PMSCs that are committed to responsible conduct operate in an armed conflict environment. 

In both parts, the Montreux Document highlights the responsibilities of three types of States:  contracting States (that is, countries that hire PMSCs), territorial States (that is, countries on whose territory PMSCs operate) and home States (that is, countries in which PMSCs are based). Thus the document recognizes the special ability–and responsibility–of these types of States to ensure that international humanitarian law and human rights law are respected.

***

Allow me to come back to the process leading to the Montreux Document. It was always our intention to present a document that would be simple, specific and operational. This deliberately pragmatic and apolitical approach enabled us at the outset to exclude from the discussion such sensitive questions as the relationship of PMSCs to mercenaries. It also enabled us to apply a traditional humanitarian, impartial approach to the subject matter:  The Montreux Document is intended neither to condemn nor to legitimize the contracting and activities of PMSCs. The point is simply to confront a growing phenomenon, i.e., the use of PMSCs in conflict situations, and to recall that these activities do not take place in a legal vacuum, which is how national and international public opinion too often perceive the matter.
The same spirit of pragmatism is in evidence in three more aspects of the process leading to the Montreux Document. First, we wanted to be realistic in our ambitions. We refrained from proposing the elaboration of a legally binding international convention; the risk of politicization and delay seemed too great to us. In addition, we did not feel that the political climate was conducive to the drafting of a new convention on the subject of international humanitarian law or human rights.

Second, we limited ourselves to drafting this document with a small number of States which, based on experience, have a particular interest in the subject. The alternative would, of course, have been to open a wider discussion, but that would have significantly complicated and delayed the process. What was most important to us was to gather around the table a “core” of the principal States concerned and thus to ensure that the document would be truly relevant from the very beginning.

Third, the document deliberately deals primarily with the relations between States and PMSCs and the international obligations relating to them. We are, of course, aware that international organizations, the private sector and even NGOs contract with such enterprises. But here, too, we said to ourselves, “first things first.” States are and remain the principal subjects of international law, and it is therefore important that States themselves first and foremost respect the law in their relations with PMSCs. Moreover, the privatization of force is a phenomenon that mainly affects States. That said, the good practices contained in the Montreux Document certainly also provide food for thought for non-State actors, and they are invited to study it.

To sum up, the Montreux Document:

Recalls the existing obligations under international humanitarian law and human rights applicable in relation to the use of PMSCs

Describes good practices designed to assist States in implementing their obligations thus described

Was prepared by States and is addressed to States

Is not legally binding

It is the first intergovernmental document of its kind. Even if its contents might be a little more affirmative in some respects, its  mere existence, in our view, represents a big step forward compared to the situation prior to its release. It provides a solid foundation on which we can strengthen international law in this sphere. 

I speak of a solid foundation because, of course, the preparation of this text is not an end in itself. It should be noted that all States and international organizations are invited to communicate their support for the Montreux Document, as is expressly mentioned in its preface, and we certainly hope that many more States will join the 17 already participating in our initiative.

We must now strive to ensure that the Document is disseminated, explained and, above all, applied in practice. My government has already taken some steps to that end. The Montreux Document is now available as an official United Nations document in English, Spanish, French, Chinese, Russian and Arabic. In cooperation with the ICRC, we have presented the Document at regional organizations such as the OSCE, NATO, the EU and the Council of Europe. We are also planning regional seminars in areas where the Document is not that well known yet, such as in Asia, Africa, and also in Latin America. Our goal in all these efforts is to make the Document as widely known as possible and, at the end of the day, to make a difference in the field. 

***

In all of our outreach activities, we recognize that we cannot achieve our humanitarian goals alone. It is here where we believe that the OAS could play a decisive role, and we cordially ask you to consider lending your help and support to the Montreux Document. 

Allow me to take the liberty of making a few modest suggestions. First, the OAS could express its political support for the Montreux Document as an organization, which would constitute an important signal in and of itself. It would communicate that our concern for international humanitarian law and human rights law is also yours. 

Second, the OAS could also, for instance, draft a resolution drawing the attention of all of its member States to the Montreux Document with a view to expanding the number of States supporting and using it. 

Lastly, we would be deeply appreciative of any efforts within the OAS or one of its member States to further discuss and explain the contents of the Montreux Document, allowing practitioners to study it in greater detail and to identify national measures with a view to implementing its rules and good practices. In that connection, we would be pleased to be able to count on the active support of our partners who participated in drafting the document. Switzerland will continue to promote and disseminate the Document and would gladly lend its assistance to any State wishing to work toward the same end.

Excellencies, distinguished delegates, and ladies and gentlemen,

I would like to close with this appeal for your support. Thank you for your kind attention.
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The Montreux Document on Private Military and Security Companies

Swiss Federal Departement of Foreign Affairs FDFA

Directorate of International Law DIL

The Swiss Initiative (1)

• Launched in early 2006 jointly with the ICRC, out of a 

traditional humanitarian commitment

• Objective: to promote respect for international humanitarian 

law (IHL) and human rights law (HRL)  to prevent harm

• Apolitical, impartial (not legitimizing), pragmatic, operational
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The Montreux Document on Private Military and Security Companies

Swiss Federal Departement of Foreign Affairs FDFA

Directorate of International Law DIL

The Swiss Initiative (2)

• Bringing together a wide range of expertise

• States particularly affected by PMSCs

• States with a particular interest in IHL

• PMSC industry and civil society

• 4 informal workshops + 4 government expert meetings

• Concluding meeting in September 2008 in Montreux CH

• Result: a non-legally binding understanding among 17 

governments (including stakeholders such as USA, UK, 

Iraq, Afghanistan)
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The Montreux Document on Private Military and Security Companies

Swiss Federal Departement of Foreign Affairs FDFA

Directorate of International Law DIL

The Montreux Document

• Part I: recalls the application of 27 core international 

obligations of States, PMSCs and their personnel

• Part II: describes 73 good practices for States, designed to 

assist governments in complying with these obligations

• Highlights the responsibilities of three types of States:

• contracting States

• territorial States

• home States

• Main thesis: rules and principles do apply to PMSCs
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Swiss Federal Departement of Foreign Affairs FDFA

Directorate of International Law DIL

Part I: Legal Obligations (1)

• For PMSCs and their personnel:

• full obligation to respect IHL

• full criminal accountability for war crimes (including for 

superiors)

• usually status of civilians and not of combatants under 

the Geneva Conventions

• by default full obligation to respect the law of the 

territorial State
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The Montreux Document on Private Military and Security Companies

Swiss Federal Departement of Foreign Affairs FDFA

Directorate of International Law DIL

Part I: Legal Obligations (2)

• For States:

• core responsibilities remain (and thus no circumvention 

can be achieved) e.g. under the UN Charter, IHL and 

HRL

• thus: a duty to prevent violations

• thus: a duty to bring perpetrators to justice

• superior criminal responsibility as an option 

• full responsibility whenever conduct of PMSCs is 

attributable
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The Montreux Document on Private Military and Security Companies

Swiss Federal Departement of Foreign Affairs FDFA

Directorate of International Law DIL

Part II: Good Practices

• Good Practices:

• restrict certain activities such as DPH

• establish a license regime for PMSCs

• only select/allow PMSCs likely to respect IHL and HRL

• require PMSCs to fulfil IHL and HRL, and to organise 

themselves to that end

• monitor compliance and ensure accountability

• ensure transparency and identification

• Main idea: to ensure responsible conduct in the field
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The Montreux Document on Private Military and Security Companies

Swiss Federal Departement of Foreign Affairs FDFA

Directorate of International Law DIL

Outreach

• Government

• United Nations in New York 

• In Europe: NATO, EU, OSCE, Council of Europe

• Regional seminars in Asia, Africa, Latin America

• Bilateral (country-country) presentations

• Industry follow-up

• Industry-wide code of conduct

• Introducing effective accountability mechanisms
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The Montreux Document on Private Military and Security Companies

Swiss Federal Departement of Foreign Affairs FDFA

Directorate of International Law DIL

Summary

• The Montreux Document asserts that there are international 

legal obligations that must be respected

• To foster national regulation on PMSCs, the Montreux 

Document contains a compilation of good practices

• The goal of the Montreux Document: to promote the respect 

for IHL and HRL in armed conflict environments
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Further information

For the Montreux Document:

www.eda.admin.ch/psc (Swiss FDFA)

www.icrc.org

http://www.un.org/ga/search/view_doc.asp?symbol=A/63/467

andrea.bosshard@eda.admin.ch
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SESION ESPECIAL SOBRE

DERECHO INTERNACIONAL HUMANITARIO

COMISION DE ASUNTOS JURIDICOS Y POLITICOS

5 DE DICIEMBRE DE 2008

PRIMERA  INTERVENCION DE LA

DELEGACION DEL ECUADOR
La Delegación del Ecuador desea agradecer y felicitar a la Presidencia de esta Comisión por haber convocado a esta Sesión Especial y, así mismo, quiere saludar la presencia de los panelistas que en esta ocasión nos acompañarán e ilustrarán.

Ciertamente, todos los temas que son materia de esta Sesión Especial son de gran importancia en el espectro del Derecho Internacional Humanitario, y a todos ellos el Ecuador asigna una significativa importancia.

No obstante, mi Delegación desea referirse en particular a dos temas que durante el año en curso han tenido desarrollos importantes en el Ecuador: el primero se refiere a  las Comisiones Nacionales de Derecho Internacional Humanitario, materia que se inserta en este primer punto del Temario, y el segundo, relativo al tema de  Municiones en racimo, sobre el cual nos referiremos en su oportunidad.

En cuanto al primero de los temas mencionados, mi Delegación quiere  destacar  la realización en Quito, los días 4 y 5 de noviembre pasado,  de la  II Reunión Subregional de Comisiones Nacionales para la Aplicación del DIH en la región andina denominada "El aporte de las comisiones nacionales de DIH de la región andina: estado actual y proyecciones futuras". Esta reunión,  que fue presidida por el Ministerio de Relaciones Exteriores Comercio e Integración del Ecuador, tuvo como objetivos centrales facilitar un espacio de intercambio y reflexión técnica en torno al aporte de las comisiones nacionales de DIH participantes, sobre el estado de implementación del DIH en los países de la región, la promoción del respeto de principios y normas relevantes para la regulación del uso de la fuerza y la protección de las personas en situaciones de disturbios interiores y los procesos de fortalecimiento institucional de las mismas. 

La referida reunión contó con la participación de representantes de Bolivia, Colombia, Perú y Ecuador.
Entre las principales conclusiones y compromisos que emanaron de ésta reunión subregional pueden destacarse las siguientes: 

· Las comisiones nacionales de la región andina acordaron continuar con sus esfuerzos en el ámbito de la promoción de la implementación del DIH en el plano nacional,  haciendo énfasis en la sensibilización de todas aquellas autoridades responsables de concretar la adopción de medidas nacionales de aplicación de esta normativa.

· Se reconoció la importancia del seguimiento de la firma y/o ratificación de tratados internacionales relevantes para el DIH, y en la aprobación de proyectos normativos internos conducentes a su vigencia y aplicación.

· Se subrayó en la necesidad de contribuir a la promoción de la futura Convención sobre la prohibición de municiones de racimo, en particular en cuanto a la difusión sobre el contenido de dicho instrumento, para lo cual se aprovechará el apoyo que los respectivos Estados están brindando al tema.  

· Manifestaron la necesidad de apoyar una mayor participación de los países andinos en la negociación de las resoluciones inherentes a temas del DIH, en el marco de la OEA.

· Acordaron articular las estrategias necesarias para promover la capacitación de diversos actores públicos y privados, como: autoridades legislativas, magistrados, fiscales, profesores de derecho internacional, miembros de la sociedad civil y medios de comunicación.

· En cuanto a las estrategias relacionadas con la promoción del respeto de principios aplicables para la regulación del uso de la fuerza y la protección de las personas en situaciones de disturbios interiores, se recordó que existen derechos que no pueden ser suspendidos ni derogados bajo ninguna circunstancia, pese a la facultad de las autoridades respectivas de declarar estados de excepción a raíz de eventuales situaciones de violencia interna. En tal sentido, las comisiones nacionales de DIH están en posibilidad de continuar con la promoción del respeto de principios y normas del derecho internacional de los derechos humanos relativos a la regulación del uso de la fuerza y la protección de las personas, en situaciones de disturbios interiores.

· Coincidieron en el necesario fortalecimiento de las Comisiones Nacionales para la aplicación del DIH a través de la capacitación de sus miembros, para lo cual acordaron continuar con sus esfuerzos para fortalecer el involucramiento de las altas autoridades de los sectores miembros de las mismas, y direccionar acciones tendientes a mejorar su posicionamiento frente a otras autoridades y la sociedad en general.

Finalmente, esta Delegación desea destacar que en el ámbito de las actividades que lleva adelante la Comisión Nacional para la aplicación del DIH, capítulo Ecuador, se realizó, del 27 al 31 de octubre de 2008, en las instalaciones de la Academia Diplomática del Ecuador, el I Curso de Derecho Internacional Humanitario “Mariscal Antonio José de Sucre”, que ha constituido el evento de más alto nivel académico realizado en nuestro país sobre DIH. Su principal objetivo fue mejorar  la capacitación en temas de DIH de las autoridades ecuatorianas y miembros de la sociedad civil, en particular, de aquellos que, por su función, se encuentran comprometidos en el proceso de adopción y aplicación de medidas nacionales de aplicación del DIH en el Ecuador

Gracias señora Presidenta.

PRESENTACIÓN DE LA DELEGACIÓN DE ECUADOR

SOBRE EL TEMA DE MUNICIONES EN RACIMO

SESION ESPECIAL SOBRE

DERECHO INTERNACIONAL HUMANITARIO

COMISION DE ASUNTOS JURIDICOS Y POLITICOS

5 DE DICIEMBRE DE 2008

SEGUNDA INTERVENCION DE LA

DELEGACION DEL ECUADOR

En relación con el tema de Municiones en Racimo, la Delegación del Ecuador desea resaltar la realización de la “Conferencia Regional para América Latina y el Caribe sobre Municiones en Racimo”, que tuvo lugar en Quito, los días 6 y 7 de noviembre del año en curso, cuyo objetivo fue promover la participación y firma de los países de la región del texto de la convención sobre Municiones en Racimo.

Dicha conferencia contó con la participación de 21 países de la región, buen número de los cuales anunciaron en esa ocasión su compromiso de firmar la Convención en Oslo, los días 3 y 4 de diciembre del año en curso. 

En efecto, podemos ahora congratularnos de que  14 de los países participantes en la referida  Conferencia, entre ellos mi país,  ya hayan suscrito la Convención durante  la ceremonia de firma que tuvo lugar esta semana  en la Alcaldía de Oslo,  lo cual corrobora el firme compromiso y liderazgo de la región con la proscripción de esta arma inhumana.

En tal sentido, el Ecuador desea renovar su compromiso para continuar prestando su apoyo para la universalización de este importante instrumento internacional y para su pronta entrada en vigencia e implementación.

Gracias señora Presidenta.
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