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DRAFT RESOLUTION

PERSONS WHO HAVE DISAPPEARED AND ASSISTANCE
TO MEMBERS OF THEIR FAMILIES

(Presented by the delegation of Peru and cosponsored by the delegation of Argentina)
(Approved at the meeting of May 18, 2009)
THE GENERAL ASSEMBLY,
RECALLING resolutions AG/RES. 2134 (XXXV-O/05), AG/RES. 2231 (XXXVI-O/06), AG/RES. 2295 (XXXVII-O/07), and AG/RES. 2416 (XXXVIII-O/08) on this subject;
TAKING INTO ACCOUNT resolution AG/RES. 2406 (XXXVIII-O/08) and resolutions on the “Right to the Truth” from prior years;

TAKING INTO ACCOUNT ALSO that the problem of missing persons and assistance to members of their families is addressed in international humanitarian law and international human rights law within their respective spheres of application;
DEEPLY CONCERNED over the suffering caused both by the disappearance of persons as a result of armed conflict or other situations of armed violence and by forced disappearances;
RECOGNIZING the need to alleviate the anxiety and uncertainty suffered by the relatives of persons who are presumed to have disappeared, as well as their right to learn about the fate of those persons, and, where appropriate, to receive legal remedy for the damage caused;
MINDFUL of the need to prevent the disappearance of persons, to ascertain the fate of those who have disappeared, and to respond to the needs of members of their families, both in situations of armed conflict or other situations of armed violence and in cases of forced disappearances;

GUIDED by the four Geneva Conventions of 1949 and the two Additional Protocols of 1977 thereto, the American Declaration of the Rights and Duties of Man of 1948, the American Convention on Human Rights of 1969, the Inter-American Convention on Forced Disappearance of Persons of 1994, the International Convention for the Protection of All Persons from Enforced Disappearance of 2006, and applicable international law;

TAKING INTO ACCOUNT resolution 59/189, “Missing persons,” adopted by the United Nations General Assembly on December 20, 2004; resolution 2005/66, “Right to the Truth,” adopted by the United Nations Commission on Human Rights on April 20, 2005; resolution 2005/26, “Human Rights and Forensic Science,” adopted by the United Nations Commission on Human Rights on April 19, 2005; resolution 10/26, “Forensic genetics and human rights,” adopted by the United Nations Human Rights Council on March 27, 2009; the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, adopted by the United Nations General Assembly on December 16, 2005; decision 2/105 and resolution 9/11, “Right to the truth,” adopted by the United Nations Human Rights Council in November 2006 and September 2008, respectively; resolution 61/155, “Missing persons,” adopted by the United Nations General Assembly on December 19, 2006; as well as the report of the United Nations Secretary-General on missing persons (A/63/299), which follows up on aforementioned resolution 61/155; and resolution 7/28, “Missing persons,” adopted by the United Nations Human Rights Council on March 28, 2008; and

NOTING the work that has been done at the international level on this matter, including the resolution on missing persons adopted by the 115th Assembly of the Inter-Parliamentary Union on October 18, 2006, which underscored the role of parliaments in promoting the adoption of policies and laws to better protect the rights of missing persons and members of their families, and resolution 1 of the 30th International Conference of the Red Cross and Red Crescent, held in Geneva from November 26 to 30, 2007, which urged the members of that Conference to continue and intensify their efforts to address the problem of missing persons and their relatives; and
RECONOGNIZING that forced disappearance is a multiple and continuous violation of various human rights and that it cannot be practiced, permitted, or tolerated, even in states of emergency or exception or of suspension of guarantees,
RESOLVES:
1. To urge all parties involved in armed conflict and actors in other situations of armed violence to prevent the disappearance of persons, in accordance with applicable international law.
2. To encourage member states to continue moving forward in preventing the forced disappearance of persons by considering, where appropriate, the adoption of laws, regulations, and/or instructions requiring the establishment of official registries in which records will be kept of all detained persons, among other reasons to allow, as appropriate, family members, other interested persons, judicial authorities, and/or bodies that have a recognized mandate to protect detainees to learn, within a short period of time, of any detention that has taken place, all of the foregoing without interfering with appropriate communications between detainees and their families.

3. To encourage member states to pursue their efforts to ensure that all persons, especially those most at risk as a result of armed conflict or a situation of internal violence, receive an official identification document.

4. To urge member states to step up their efforts to shed light on the fate of persons who have disappeared, including their whereabouts or, if dead, the circumstances of their death and their place of burial, and to hand over their mortal remains to their family members, and, to that end, to ensure that authorities and all mechanisms involved coordinate their work, cooperate among themselves, and complement one another’s efforts.

5. To urge member states to maintain, in keeping with their legal and administrative organization, complete birth and death records, and also to establish registries to collect and centralize information on persons presumed to have disappeared.
6. To urge member states to ensure that disappearance cases are impartially investigated by the competent authorities, in accordance with their international obligations and domestic legislation, and that the families of persons presumed to have disappeared are systematically involved in the efforts to clarify what has happened to them.

7. To encourage member states to address as fully as possible the psychological, social, legal, and material needs of the families of presumed victims of disappearances through measures including, where appropriate, provision of periodic information to relatives on the efforts to cast light on the fate of the disappeared and on their whereabouts.

8. To encourage member states to consider adopting, as applicable, domestic laws on the situation of missing persons regarding their legal rights and obligations and the uncertainty and hardship faced by families, in order to provide a legal framework and appropriate remedies to deal with everyday practical issues, taking into account the specific needs and particular interests of women heads of household and children, including the consequences of disappearances on property management, child custody, parental rights, and marital status, as well as devising adequate compensation programs.
9. To urge member states to ensure that human remains are treated with due respect and in accordance with national and international practices and standards and legal and ethical standards applicable to the collection, exhumation, and management of unidentified remains, in order to assemble all the information needed to identify them and to ascertain the facts that led to that situation.

10. To encourage member states to take appropriate measures to ensure that the collection, exhumation, and management of human remains and other related procedures are carried out by forensic experts, respecting, if applicable, traditional practices.

11. To urge member states to ensure that fully identified human remains are returned to families and that the respective death certificates are issued.

12. To urge member states to investigate cases of alleged violations of the provisions of international human rights law and/or international humanitarian law, within their respective spheres of application, that protect persons from disappearances in situations of armed conflict and other situations of armed violence, and to prosecute and punish those found guilty of such violations.

13. To urge member states to adopt necessary legislative and/or administrative measures to prevent and punish the arbitrary deprivation of liberty.

14. To urge member states to adopt necessary legislative and/or administrative measures to prevent the systematic and deliberate denial of information exchange among families; obstacles to the provision of information on the disappearance of victims, in particular regarding identification processes; the illicit withholding of accessible information on a death or its cause and the reasons for or circumstances of a death; the destruction of evidence likely to clarify the fate of a person presumed to be missing; and the pillaging, desecration, or mutilation of the deceased.

15. To urge member states to ensure adequate protection of the personal data gathered in connection with disappeared persons, in accordance with the law.

16. To urge member states to cooperate among themselves in addressing the various aspects of the problem of the disappearance of persons, including in the area of support for families, the search for missing persons, collection, exhumation, and identification of human remains, and mutual assistance in criminal proceedings.

17. To encourage member states to request support from international and civil society organizations to address the problem of the disappearance of persons.

18. To invite member states to continue their cooperation with the International Committee of the Red Cross, a recognized neutral and independent humanitarian institution, in its various areas of responsibility, and to facilitate its work.

19. To urge those member states that have not yet done so to consider signing and ratifying, ratifying, or acceding to, as the case may be, the Inter-American Convention on Forced Disappearance of Persons and the International Convention for the Protection of All Persons from Enforced Disappearance.

20. To urge states, as applicable, to endeavor to carry out the mandates set forth in this resolution on an ongoing basis.

21. To instruct the Permanent Council to follow up on this resolution.
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