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CONCLUSIONS AND RECOMMENDATIONS

INTERNATIONAL SEMINAR ON THE MODEL INTER-AMERICAN LAW ON ACCESS TO PUBLIC INFORMATION AND ITS APPLICATION IN THE REGION AND IN MEXICO

The participants at the International Seminar on the Model Inter-American Law on Access to Public Information and its Application in the Region and in Mexico, coordinated by the Organization of American States (OAS), Mexico’s Federal Institute for Access to Public Information and Data Protection (IFAI), the Secretariat of Foreign Affairs of Mexico (SRE), the Institute for Legal Research, the National Autonomous University of Mexico (UNAM), the Mexican Conference on Access to Public Information (COMAIP), the Institute for Access to Public Information of the Federal District (INFODF), and the Center for Economic Research and Teaching (CIDE), held in Mexico City on March 10 and 11, 2011: 
RECALLING that in the Declaration of Nuevo León of the Special Summit of the Americas, held in Monterrey in 2004, the Heads of State and Government expressed their commitment to providing the legal and regulatory framework and the structures and conditions required to guarantee the right to access to public information;

FURTHER RECALLING resolution AG/RES. 2514 (XXXIX-O/09), “Access to Public Information: Strengthening Democracy,” in which the OAS General Assembly ordered the preparation of a Model Law on Access to Public Information and a guide for its implementation, in accordance with the established applicable international standards;
RECALLING ALSO that in resolution AG/RES. 2607 (XL-O/10), “Model Inter-American Law on Access to Public Information,” which in its annexes included the full text of the Model Law as approved, the General Assembly instructed the General Secretariat to support the member states’ efforts in the design, execution, and evaluation of their rules and policies in the area of access to public information, including seminars and other measures;

In accordance with the discussions of the various items on the Seminar’s agenda, have approved the following conclusions and recommendations, which are to be conveyed to the member states of the Organization.

CONCLUSIONS:

1. The seminar helped obtain the tools necessary for understanding the topics under discussion and the obstacles and the challenges involved in access to information, and offered a call and program of action for serious reflection on the incorporation of the applicable regional standards into Mexican law and administrative practice.

2. The commitment of the nation’s states and the Federal District is essential for improving their internal structures and for ensuring that the Model Law supports the local-level incorporation of the international standards.
3. The Model Law is a necessary tool for Mexico and for the region’s states in complying with their obligations under international law regarding access to public information.

4. The Model Law must be seen as a floor, not a ceiling, for the member states’ compliance with their obligations of guaranteeing access to public information under international law.

5. Mexico’s federal legislation on access to public information is largely compatible with the Model Law. However, there are features of the Model Law that could be incorporated into the federal legislation and that are fundamental in guaranteeing this right. 

6. Some of Mexico’s state laws do not meet the Model Law’s standards, as a result of which access to information and to the specialized institutions responsible for its oversight at the local level is left vulnerable.

7. While complete legislation is important for ensuring the right of access to information, this requires political will for its implementation and operation on the part of governments.

8. Although Mexican federal law is largely compatible with the Model Law, there are points where Mexico’s legislation and system must improve to meet the standards required by the inter-American system.

9. The development of model laws must be used in other areas to provide the member states with a framework for meeting the international legal provisions and standards and to offer a practical reference point for incorporating them into national systems.

RECOMMENDATIONS: 

1. Urge the member states to analyze and evaluate their regulatory systems and practices for access to public information at all levels of government, with a view to incorporating the standards required by the Model Law.

2. Encourage the member states that have not yet done so to adopt laws that are in line with the Model Law.

3. Encourage the member states and civil society to find common formulas for incorporating the Model Law’s standards into bureaucratic and social practices.

4. Encourage the OAS to develop a model law on the protection of personal data, and a guide for its implementation, in order to provide states with a regulatory framework to follow in that area. 

5. Consider incorporating the following amendments into Mexico’s federal Law on Transparency and Access to Public Information, in accordance with the requirements of the Model Law: 

a. Consider more consistency in the application of the current law and practices and the Model Law’s requirements regarding exceptions based on the “public interest.”

b. The inclusion of a provision requiring a public authority to determine whether it is the right authority for responding to an application within the period established by law, and, if this is not the case, as swiftly as possible and, in all instances, within the legally established deadline, to refer the application to the right authority for it to process the request.
c. The inclusion of a provision allowing the public authorities to hand over the requested information free of charge, including copying and transmission costs, for any citizen with an annual income below a threshold set by the IFAI. 

d. The inclusion of a provision allowing the IFAI to set additional rules for the costs of responding to an application, including the possibility of free-of-charge delivery when sent in electronic format or in cases of the public interest, and the possibility of establishing a minimum number of pages that may be provided free of charge. 

e. The inclusion of a specific provision within the Mexican federal system stating that no public authority may refuse to indicate whether or not it holds a document, or refuse to release a document in accordance with the reservations set out in law, except when the harm to the protected interest would be greater than the public interest in obtaining access to the document sought. 

f. The inclusion of a provision allowing the IFAI to mediate between parties to secure the delivery of the information without the need to exhaust the appeal process.

g. The inclusion of a specific provision guaranteeing that the IFAI’s budget is approved directly by the federal Congress, in order to protect the agency’s autonomy and independence and uphold its role as the guarantor of the right of access to information. 

h. The inclusion of a clarification in Mexican law stating that the IFAI’s decisions admit no challenges. 

i. The inclusion of a clarification in Mexican law to ensure that a denial of information on the grounds of nonexistence shall not be admissible when the public authority should have had the information or when it did have the information but, for whatever reason, it was lost or destroyed. 

6. Take steps to improve the quality of the information delivered to applicants. 

7. Draft a law regulating Article 6 of the Mexican Constitution in order to standardize state laws and make them consistent with constitutional obligations such as the international standards set out in the Model Law. 

8. Share experiences, lessons learned, and best practices regarding access to public information with other OAS member states, including the Transparency Portal and the InfoMex system as best practices in the region.

9. Continue to improve the enforcement of the law, focusing specifically on: 

a. The applicable regulations, particularly as regards confidential information, administrative archives, review remedies, ex officio public information, and the protection of personal data.

b. Avoid the use of bureaucratic language that hinders applicants’ ability to fully understand the information provided.

c. Adopt dissemination plans geared toward different sectors of society, particularly the most vulnerable segments of the population, in consideration of their information needs. 

d. Expand and redesign the public information campaigns dissemination to increase social demand for and interest in information, through the use of the Law. 
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