- 2 -


PERMANENT COUNCIL OF THE
OEA/Ser.G


ORGANIZATION OF AMERICAN STATES
CP/CAJP-3047/12



7 March 2012


COMMITTEE ON JURIDICAL AND POLITICAL AFFAIRS
Original: Spanish

 "DIALOGUE BETWEEN THE MEMBER STATES AND THE MEMBERS 
OF THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS AND 
THE INTER-AMERICAN COURT OF HUMAN RIGHTS ON THE FUNCTIONING 
OF THE INTER-AMERICAN HUMAN RIGHTS SYSTEM"

OAS headquarters, Washington, D.C. - Simón Bolívar Room

Thursday, February 2, 2012

REPORT
/

"DIALOGUE BETWEEN THE MEMBER STATES AND THE MEMBERS OF 
THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS AND THE
 INTER-AMERICAN COURT OF HUMAN RIGHTS ON THE FUNCTIONING
 OF THE INTER-AMERICAN HUMAN RIGHTS SYSTEM"

OAS headquarters, Washington, D.C. - Simón Bolívar Room

Thursday, February 2, 2012

REPORT


This dialogue is in response to the mandate contained in resolution  AG/RES. 2675 (XLI-O/11) “Strengthening of the Inter-American Human Rights System Pursuant to the Mandates Arising from the Summits of the Americas” adopted by the General Assembly in San Salvador, in 2011, which instructed the Permanent Council, in operative paragraph 3.f, to "[h]old... each year, within the CAJP, the dialogue between the member states and the members of the IACHR and judges on the Inter-American Court of Human Rights on how the inter-American human rights system operates. The CAJP will establish the agenda for said meeting at least two months in advance."


The agenda for the meeting was published as document CP/CAJP-3027/11 rev. 2 (see link). To determine the contents of the agenda for the meeting, the CAJP took as its basis operative paragraph 1 of resolution AG/RES. 2675 (XLI-O/11).


As regards working procedures for the meeting, the Chair of the CAJP initiated discussion of the items on the agenda by providing an introduction to four of them, in which she reminded delegations of the recommendations adopted by the Permanent Council at its regular meeting of January 25, 2012, as a result of the Special Working Group to Reflect on the Workings of the Inter-American Commission on Human Rights with a View to Strengthening the Inter-American Human Rights System for consideration by the Permanent Council (see link to the report:  CP/doc.4675/12).


The dialogue was chaired by Ambassador María Isabel Salvador, Chair of the CAJP and Permanent Representative of Ecuador to the OAS. Participating were:  the President of the Court, Dr. Diego García-Sayán (present on March 17), the President of the Inter-American Commission, Dr. Dinah Shelton, and the following member states: Argentina, Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica, Dominican Republic, Ecuador, El Salvador, Guatemala, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, United States, Uruguay and the Bolivarian Republic of Venezuela.

March 17, 2011

I. OPENING OF THE MEETING

· By Ambassador María Isabel Salvador, Chair of the Committee on Juridical and Political Affairs of the Permanent Council and Permanent Representative of Ecuador to the OAS. [Link]

· Remarks by the President of the Inter-American Court of Human Rights, Dr. Diego Garcia-Sayán

In his initial remarks, the President of the Court emphasized that:
· The overall impact of the Court's work on the member states was positive.

· The concepts expounded in the Court's judgments were taken into account by national courts in many of the member states. 

· The weakness of the system due to its not being applied universally was an issue that was making very little headway.

· Regular funding was insufficient and weakened the IAHRS. The Court depended on voluntary contributions for half its funding.

· The member states needed to take decisions to complement the achievements of the IAHRS.

· Remarks by the President of the Inter-American Commission on Human Rights, Dr. Dinah Shelton

In her initial remarks, the President of the IACHR emphasized that:
· She welcomed new ideas on how to continue strengthening the system.

· She was looking forward to working with the three new commissioners. 

· On January 27, the Dominican Republic had ratified the protocol abolishing the death penalty.

· The Yaquie Axa case in Paraguay had been resolved with the handing over of the land to that community.

· The IACHR welcomed the Permanent Council's recommendations.

· According to the latest figures, the IACHR had reduced its procedural backlog by 15%.

· The participation of victims in the Court had increased, but the part played by the IACHR before that Court continued to be fundamental.

II. PROCEEDINGS 

1. First module: Dialogue on the universalization of the inter-American human rights system by all OAS member states considering the signature and ratification or ratification of, or accession to, as soon as possible and as the case may be, all universal and inter-American human rights instruments. [Operative paragraph 1.a of resolution AG/RES. 2675 (XLI-O/11)]
· Recommendations adopted by the Permanent Council based on the Report of the Special Working Group to Reflect on the Workings of the IACHR with a view to Strengthening the IAHRS for Consideration by the Permanent Council (CP/doc.4675/12)

In the recommendations adopted by the Permanent Council, in the Chapter on "Challenges and medium- and long-term objectives of the IACHR," it identified achieving universalization of the IAHRS as one of the main challenges.



In particular, the Permanent Council recommended to the IACHR that it:

a. Prepare a report on the impact of the non-universality of the American Convention on Human Rights and inter-American human rights instruments, as well as of the recognition of the contentious jurisdiction of the Inter-American Court of Human Rights, on protection and promotion of human rights in the region.

b. Actively incorporate as a priority in its strategies and work on human rights promotion, the signing of, ratification of, and accession to the American Convention on Human Rights and all other inter-American human rights instruments in those countries that have not yet done so.

As for the member states, the Permanent Council recommended that they:

c. If not yet parties, consider signing, ratifying, or acceding to the American Convention on Human Rights and all other inter-American human rights instruments, as well as accepting the contentious jurisdiction of the Inter-American Court of Human Rights (I/A Court H.R.)

and

d. Design and implement strategies aimed at achieving the universality of the IAHRS, working with the organs of the IAHRS and the relevant political bodies of the OAS, with support provided by the General Secretariat.

· Summary of the comments made by the member states
/
· Some member states reaffirmed the recommendations of the Working Group adopted by the Permanent Council, while others explained that they supported all the recommendations of the Working Group aimed at strengthening and further developing the instruments of the IAHRS, including those of its rapporteurships, within the framework of complete respect for the autonomy and independence of its organs.

· They reaffirmed the need to achieve universalization. That objective and aspiration should be shared by all the member states in the Hemisphere.

· They declared that the nine missing member states should take steps to allow universalization to come about within a reasonable period of time.  

· Almost 20 years had elapsed without progress in this regard. 

· They mentioned the request to the IACHR to produce a report on the impact of non-universalization and added that the IACHR should assign priority to that task.

· They stressed that universalization was one of the principal challenges facing the system. The lack of it was a problem that needed to be corrected.

· Twenty-four OAS member states had signed the American Convention on Human Rights and 21 recognized the competence of the Inter-American Court of Human Rights. 

· There was a double standard in the Organization with regard to human rights. 

· The goal should be to achieve universalization by 2019, when the IACHR celebrates its 60th anniversary, coinciding with the 50th anniversary of the Convention and the 40th anniversary of the Court. 

· Not signing instruments weakened the system, as did those who continuously questioned the work of the IACHR in their countries. 

· Instruments were ratified in order to benefit citizens. 

· The Secretary General should be asked to find space in his agenda for insisting that countries that had not signed the Convention or accepted the competence of the Court should do so, and he should be asked to submit a report on his efforts. 

· There ought to be consequences for not signing the Convention and not accepting the competence of the Court:  that those countries could not be members of the organs.

· The member states spoke about the work of the Working Group. Some recommendations were for both organs:  universalization, financing, compliance. This exercise was designed for all the states. Every effort should be made to promptly implement and comply with the recommendations. 

· It was not an-inter-American system until all states acceded to all human rights instruments and recognized the competence of the Court.

· They pointed out that all OAS member states had to share hemispheric commitments to human rights, especially the Convention. Not signing it weakened the IAHRS. All the member states should assume the obligations that went with being a member of the IAHRS.

· They pointed out that human rights treaties shared a special feature:  they were erga omnes, that is to say, they applied to all citizens. Universality of the IAHRS was fundamental:  it made respect for human rights viable for all. It was not just a matter of increasing the level of protection; it also meant spreading human rights values throughout a regional system, such as the inter-American system. 

· They recalled the Working Group's recommendations to member states regarding the strategies they should embark upon. 

· They proposed that missions be formed by representatives of the organs of the IAHRS, the General Secretariat, and the permanent representatives to visit the executive and judicial branches in countries that had not signed the Convention and accepted the competence of the Court.

· They insisted that they were concrete steps to achieve signature of the Convention and recognition of the competence of the Court. The European [human rights] system had been ratified by all the countries.

· This year this dialogue was especially important because of the Working Group's report. 

· What was needed was coordinated work on a strategy to promote the signature and ratification and/or accession to instruments, where they were still pending. 

· We had an IAHRS operating on two tracks:  one group of countries that had signed the instruments and another that had not:  the untouchables.

The President of the IACHR:  Only seven countries had ratified all the instruments. The problem was more serious than it looked. The IACHR applied the rights of the Declaration to those countries that had not signed the Convention. The IACHR exercised its jurisdiction universally. The President was going to lobby the United States Congress. We want to see every state become party to each instrument.

The President of the Court:  It is the American Convention on Human Rights that must guide us. It is the fundamental source. Member states can rely on the Court to work out specific mechanisms for dialogue and for persuading countries that have not signed it to do so.

· Summary of concrete proposals put forward by delegations:

i. Set 2019 as the target date for ratification of the principal inter-American human rights instruments.

ii. Define a coordinated strategy for promoting the signature and ratification of, and/or accession to, the inter-American instruments, where they were still pending, especially the Inter-American Convention on Human Rights, and for achieving universal recognition of the competence of the Inter-American Court of Human Rights. To that end, it was recommended that missions be formed by representatives of the organs of the IAHRS, the General Secretariat, and the permanent representatives to visit the executive and judicial branches in countries that had not signed the Convention and accepted the competence of the Court.

2. Second module:  Dialogue on compliance with the judgments of the Inter-American Court of Human Rights and follow-up of the recommendations of the Inter-American Commission on Human Rights (IACHR). [Operative paragraph 1.b of resolution AG/RES. 2675 (XLI-O/11)]

· Recommendations adopted by the Permanent  Council based on the Report of the Special Working Group to Reflect on the Workings of the IACHR with a view to Strengthening the IAHRS for Consideration by the Permanent Council (CP/doc.4675/12)

In the recommendations adopted by the Permanent Council, in the Chapter on "Challenges and medium- and long-term objectives of the IACHR," it identified ensuring full compliance with the recommendations and decisions of the organs of the system as one of the main challenges.

In particular, the Permanent Council recommended that the member states:

a. Prepare, through appropriate OAS procedures and bodies, and in consultation with the bodies of the IAHRS, a guide or reference document on successful experiences and best practices in the area of institutional mechanisms or domestic laws to assist in implementing the recommendations of the IACHR and the decisions of the I/A Court H.R.

and

b. Exchange best practices in implementation of recommendations and decisions of the IAHRS organs.

· Summary of the comments made by the member states
/
· The member states mentioned laws and other provisions to establish national bodies that would be devoted exclusively to working with the human rights organs.

· They described as “imperative” the recommendation that member states prepare a guide or reference document on successful experiences and best practices in the area of institutional mechanisms or domestic laws to assist in implementing the recommendations of the IACHR and the decisions of the Inter-American Court of Human Rights, with a view to complementing national efforts.

· Mention was made of the advisability of considering an updated inter-American human rights program [AG/RES. 1663 (XXIX-O/99)].

· They referred to national human rights plans.

· They were grateful that this was a genuine dialogue because it was important to focus on this matter in order to strengthen the IAHRS.
· They requested that the OAS work on exchanges of best practices and on developing model legislation.

· They talked of the existence of a double standard when it came to complying with judgments and implementing recommendations.

· They asserted that compliance with the decisions of the Inter-American Court of Human Rights and implementation of the recommendations of the Inter-American Commission on Human Rights (IACHR) was for countries committed to the system.

· They pointed out that the main benefit of recommendations and judgments was that investigations could be carried out.

· They asked the Court to assess problems with the execution of its judgments and to make sure that they took countries’ particular circumstances into account.

· They proposed that the Court promote alternative, non-pecuniary forms of reparation in order to prevent the system from being misused in the hopes of extracting a profit.

· They underscored the extra difficulties faced by countries with federal systems.

· They congratulated the President of the IACHR for announcing her intention to lobby the United States Congress.

· They supported the idea of model legislation, not as binding instruments but rather as reference tools for domestic legislation.

· They suggested that an assessment be made of the difficulties encountered by states in complying with the judgments of the Court and implementing recommendations.

· They asked for an explanation of the difference in hierarchy of provisional, as opposed to precautionary, measures.

· They insisted that the pecuniary compensation ordered was at times too large for poor countries.

· They described national efforts to comply with judgments and implement recommendations.

· They suggested that the proposals put forward by the member states in the course of this dialogue be included in the draft General Assembly resolution on strengthening the IAHRS.

President of the Court:  On balance, execution of judgments was satisfactory. The Court had a duty to hand down judgments and ensure supervision of their execution. The Court had generated procedures and mechanisms, such as public hearings. States had paid 80% of the financial reparations ordered. It was important that reparation be established by national, administrative, or judicial authorities. The Court could refrain from ordering reparation:  if the states do it, the Court does not have to.

President of the IACHR:  The latest statistic was that in roughly half of all cases there was partial compliance. Full compliance had been observed in 17% of cases and in one third of all cases compliance was pending; in other words, nothing had been done. Some governments say they will not comply, others that they will await the decision of the Court. It was very difficult to develop a model that fits all states, because government and power structures differed considerably. Compliance was a question of time; often it depended on constitutional matters. The Convention allows for only three months before a case is put to the Court, and the IACHR follows the Convention–with the exception of requests for extensions. Compliance is most successful when a friendly settlement is reached.

· Summary of concrete proposals put forward by delegations:

i.
In the report adopted by the Permanent Council, the states recommended that they themselves prepare a guide or reference document on successful experiences and best practices in the area of institutional mechanisms or domestic laws to assist in implementing the recommendations of the IACHR and the decisions of the I/A Court H.R., with a view to complementing national efforts.



ii.
That the OAS foster:

· Sharing of experiences and best practices;

· A study of the difficulties encountered by states in complying with judgments and implementing recommendations; and

· The development of model legislation.



iii.
Look for alternatives to pecuniary reparation measures.

3. Third Module: Dialogue on improvement of access by victims to the mechanisms of the inter-American human rights system. [Operative paragraph 1.c of resolution AG/RES. 2675 (XLI-O/11)]

· Recommendations adopted by the Permanent  Council based on the Report of the Special Working Group to Reflect on the Workings of the IACHR with a view to Strengthening the IAHRS for Consideration by the Permanent Council (CP/doc.4675/12)

This aspect was not considered by the Working Group, so that the Permanent Council did not adopt any recommendation on this subject at its regular meeting on January 25, 2012.

· Summary of the comments made by the member states
/
· They mentioned the voluntary contributions fund for victims' access to the organs of the system.  They asked the organs how that fund was operating.

· They asked about the use of information technology as a tool to help victims gain access.

· They spoke of the importance of increasing the number of invitations to the organs of the system to hold sessions in the member states.

· There was concern that the system might not be able to cope with too much access by victims.

President of the Court:  Underscored the subject of sessions away from headquarters as a tool for getting closer to the system's users and for disseminating the system. He mentioned systematization of the information and electronic access to judgments.

President of the IACHR:  the money in the voluntary fund was not to generate new petitions, but rather to support access to proceedings for persons who, after lodging a complaint, demonstrate that they lack the funds needed to litigate in the system.

Chair of the CAJP:  Listed the–General Assembly and, as in the recent case, Permanent Council–mandates still to be implemented. 

· Summary of concrete proposals put forward by delegations:

i. Increase invitations to the organs of the system to hold sessions in the member states.

4. Fourth module:  Dialogue on adequate financing of the Inter-American Court of Human Rights and the IACHR, including the encouragement of voluntary contributions, so that they may continue to address their activities and responsibilities. [Operative paragraph 1.d of resolution AG/RES. 2675 (XLI-O/11)]

· Recommendations adopted by the Permanent Council based on the Report of the Special Working Group to Reflect on the Workings of the IACHR with a view to Strengthening the IAHRS for Consideration by the Permanent Council (CP/doc.4675/12)

In the recommendations adopted by the Permanent Council, in the Chapter on "Challenges and medium- and long-term objectives of the IACHR," it was noted that adequate funding for the organs of the IAHRS was a cross-cutting challenge that affected all others.

In particular, the Permanent Council recommended to the IACHR that it:

a. Include clear and accessible information in its annual report on the management of resources received.

b. Invite donors to make their voluntary contributions without specifying the purposes, while the goal of providing the IAHRS with sufficient resources from the regular budget is being fulfilled. 

c. Assign adequate, sufficient, and balanced resources to all its rapporteurships, working groups, and units, as well as an efficient and transparent management of those resources.

As for the member states, the Permanent Council recommended that they:

d. Gradually increase the resources allocated to the IAHRS organs from the Regular Fund of the OAS, in a manner commensurate with the needs and priorities identified by those organs and themselves.

e. Take concrete steps toward that objective, preferably in the first half of 2012.

f. As one way of moving toward effective financial strengthening of the IAHRS, consider a system of two parallel and complementary tracks: (i) financing of the IAHRS from the regular budget of the OAS (a medium term solution); and (ii) mixed financing for the IAHRS with resources from the regular budget and from voluntary contributions or other sources (a short term solution until the medium term solution is achieved).

g. Create or establish a mechanism or technical group—with participation of the member states, the OAS General Secretariat, and the IAHRS organs—whose task would be to identify the financial needs and establish alternatives for achieving the financial strengthening of the IAHRS organs, as well as to explore more efficient management mechanisms, taking into consideration the Strategic Plan 2011-2015 of the IACHR and the Guidelines 2011-2015 of the Inter-American Court of Human Rights.

and

h. Until the objective of providing the IAHRS with sufficient resources from the regular budget is achieved, make voluntary non-earmarked contributions. The same recommendation is made to the permanent observer states and other institutions that make financial contributions.  

In addition, the Permanent Council recommended that the Secretary General of the Organization:

i. Prepare and submit a proposal setting forth strategies to achieve an effective increase in financial resources allocated to the Inter-American Court of Human Rights and to the IACHR in the program-budget of the Organization.

· Summary of the comments made by the member states
/
· A proposal was put forward to move the Executive Secretariat of the IACHR to Panama with a view to establishing the IACHR in that country on a permanent basis. It was mentioned that this would facilitate access to the country by victims because of visa issues and the proximity to the venue of the Court.

· Member states insisted that 100% financing from the Regular Fund had to be achieved for the organs of the IAHRS.

· They recalled recent recommendations approved by the Working Group on this matter.

· They insisted on the need to have the information that had been requested on this matter from the General Secretariat/Secretariat for Administration and Finance.

· They suggested that by 2014 the OAS should have a plan, arrived at by consensus, on complete financing of the organs out of the regular Fund.

· They recalled the need for the OAS to assume all costs of translating the Court's judgments into the languages of the OAS.

· They mentioned the recent provision of non-earmarked voluntary contributions to the organs.

· They pointed to the need for external contributions to be provided openly and without specific purposes. That would make a substantial contribution to strengthening the system's credibility and legitimacy.

· They insisted that the states and the Commission had an obligation to endow all the IACHR rapporteurships with the necessary human and financial resources, in order to ensure that all the rights they are called upon to promote and safeguard are consistent with the universality, equality, and interdependent and mutually reinforcing nature of human rights, whereby all had to be treated fairly and equitably, on an equal footing and to the same extent.

· They suggested taking advantage of the current dialogue to ensure adequate funding for the IAHRS out of the Regular Fund.

President of the IACHR:  in 2011, 55% of the budget–US$3 million–came from external sources. It was not just a matter of cases and petitions:  the political bodies also mandated studies to be conducted.  She hoped that it would be possible to continue receiving cooperation funds from the United Nations and UNICEF. Because of the importance of the programs supported by those funds, she hoped that the IACHR would not have to renounce them.

President of the Court:  Recalled the General Assembly mandate that the judgments of the Court be translated into all the OAS languages. He said that the Court received all its contributions without any indications as to how to use them. He acknowledged the permanent support of Costa Rica and thanked it for its additional financial contributions.

· The Chair of the CAJP was asked to make arrangements with the General Secretariat to ensure funds for translating the judgments of the Court. She was also asked first to contact the CAAP to see if that was financially viable given the current financial plight of the Organization. Finally, it was pointed out that the decision was up to the General Assembly.

Chair of the CAJP:  Said that she would both consult with the CAAP and negotiate with the Administration.

· Member states said they had asked for an estimate of how much it would cost to translate the judgments but had never received it. It would help to have a rough idea of the costs involved.
· Summary of concrete proposals put forward by delegations:

i. Move the Executive Secretariat of the IACHR to Panama with a view to establishing the IACHR in that country on a permanent basis.

ii. By 2014, the OAS should have an agreed upon plan for providing full and adequate funding for the organs of the inter-American human rights system using Regular Fund resources.

iii. In first half 2012, take concrete steps to finance the IAHRS, pursuant to the recommendation of the Working Group.

iv. Instruct the Chair of the CAJP to make arrangements with the General Secretariat to ensure the availability of the funds needed to translate the judgments of the Court.

5. Fifth Module: Dialogue on examination of the possibility of the Inter-American Court of Human Rights and the IACHR operating on a permanent basis. [Operative paragraph 1.e of resolution AG/RES. 2675 (XLI-O/11)]
· Recommendations adopted by the Permanent  Council based on the Report of the Special Working Group to Reflect on the Workings of the IACHR with a view to Strengthening the IAHRS for Consideration by the Permanent Council (CP/doc.4675/12)

In the recommendations adopted by the Permanent Council, in the Chapter on "Challenges and medium- and long-term objectives of the IACHR," it was recommended that the IACHR:

· In the near-term, draw up, in collaboration with the OAS General Secretariat, a proposal regarding the permanent functioning of the office of its president at headquarters.

· Summary of the comments made by the member states
/
· The member states stressed that the financing and permanent functioning of the organs of the IAHRS was related to the matter of universalization.

· They said they awaited separate proposals by the IACHR and the Court in collaboration with the Secretary General on the matter of their functioning on a permanent, full-time basis.


President of the IACHR:  If she hadn't lived in Washington, she would not have been able to attend all the meetings of the political organs to which she had been summoned in her capacity as President in 2012.


President of the Court:  Explained that the goal of having the Court function on a full-time permanent basis was long-term. Also, figures on how much translations would cost had in fact been received.

· Summary of concrete proposals put forward by delegations:

i. Request the IACHR and the Court to prepare, in collaboration with the Secretary General, proposals regarding the functioning of both organs on a permanent basis.

III. CLOSING OF THE MEETING

Ambassador María Isabel Salvador, Chair of the Committee on Juridical and Political Affairs of the Permanent Council and Permanent Representative of Ecuador to the OAS, closed the dialogue, saying that it had been innovative and highly useful compared with previous occasions during which speeches had been read out and there had been no real dialogue.

She thanked the representatives of the member states for their presence, comments, and proposals,

She also thanked the presidents of the IACHR and the Inter-American Court of Human Rights for their presence, comments, and explanations.

She asked that copies of presentations, comments, and summaries of positions, etc. be sent to the CAJP secretariat so that they could be officially recorded in this report on the meeting.

IV. VERBATIM COMMENTS BY MEMBER STATES

Link to comments by Ecuador: CP/CAJP-3027/11 rev. 2 add. 1
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�.	Prepared by the Chair of the Committee on Juridical and Political Affairs


�.	The summary of the comments included by the CAJP Secretariat in this report corresponds to remarks made by one, two, or more delegations and reflects the meeting's open dialogue format. 


�.	Idem. 


� .	Idem. 


�.	Idem. 


� .	Idem. 





