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OF THE REPORT OF THE SPECIAL WORKING GROUP TO REFLECT ON THE WORKINGS OF THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS WITH A VIEW TO STRENGTHENING THE INTER-AMERICAN HUMAN RIGHTS SYSTEM 

(Presented by Costa Rica)

PERMANENT MISSION OF COSTA RICA

TO THE ORGANIZATION OF

AMERICAN STATES

CROEA-13-004

Washington, D.C., January 29, 2013

The Permanent Mission of Costa Rica to the Organization of American States (OAS) presents its compliments to the Chair of the Permanent Council and has the pleasure of transmitting herewith for his attention a document supplementing the proposals presented by this Permanent Mission on November 27, 2012, on implementation of the recommendations contained in General Assembly resolution AG/RES. 2761 (XLII-O/12), “Follow-Up on the Recommendations Contained in the Report of the Special Working Group to Reflect on the Workings of the Inter-American Commission on Human Rights.”


In that connection, the Permanent Mission requests that the observations be distributed to the member states of the Organization.


The Permanent Mission of Costa Rica to the Organization of American States avails itself of this occasion to convey to the Chair of the Permanent Council the renewed assurances of its highest consideration.
PERMANENT MISSION OF COSTA RICA

TO THE ORGANIZATION OF

AMERICAN STATES

CROEA-12-181

Washington, D.C., November 27, 2012

The Permanent Mission of Costa Rica to the Organization of American States (OAS) presents its compliments to the Chair of the Permanent Council and has the pleasure of transmitting herewith for his attention proposals on implementation of the recommendations contained in the Report of the Special Working Group to Reflect on the Workings of the Inter-American Commission on Human Rights with a View to Strengthening the Inter-American Human Rights System in accordance with General Assembly resolution AG/RES. 2761 (XLII-O/12).


In that connection, the Permanent Mission requests that the observations be submitted be distributed to the member states of the Organization.


The Permanent Mission of Costa Rica to the Organization of American States avails itself of this occasion to convey to the Chair of the Permanent Council the renewed assurances of its highest consideration.
APPENDICES

I.
COSTA RICA
	RECOMMENDATIONS
	PROPOSALS FOR IMPLEMENTING THE RECOMMENDATIONS OF THE WORKING GROUP

(please make an effort to limit your proposals to the maximum suggested length of 150 words for each of the recommendations on which you choose to opine)



	I. Medium- and long-term challenges and objectives of the IACHR

A. Recommendations to the Inter-American Commission on Human Rights:

a) Prepare a report on the impact of the non-universality of the American Convention on Human Rights and inter-American human rights instruments, as well as of the recognition of the contentious jurisdiction of the Inter-American Court of Human Rights, on protection and promotion of human rights in the region.

b) Actively incorporate as a priority in its strategies and work on human rights promotion the signing of, ratification of, and accession to the American Convention on Human Rights and all other inter-American human rights instruments in those countries that have not yet done so.

c) Strike a better balance between the functions of promotion and protection of all human rights. 

d) Continue to improve international human rights standards, in particular by deepening standards on enforceability and compliance of the states’ obligations in the area of economic, social, and cultural rights.

e) Strengthen its mechanisms for consultation with all users of the system.

f) Continue to periodically divulge the criteria used to define its programmatic priorities and measure their results.

g) Continue to disseminate annual statistics on petitions and requests for precautionary measures received; the total number of cases processed; the number of working groups in the IACHR Executive Secretariat, as well as their functions and staff, among other aspects.

h) In the near-term, draw up, in collaboration with the OAS General Secretariat, a proposal regarding the permanent functioning of the office of its president at headquarters.

i) Incorporate all rapporteur’s reports under a single chapter of its annual report.

B. Recommendations to the OAS Member States:

a) If not yet parties, consider signing, ratifying, or acceding to the American Convention on Human Rights and all other inter-American human rights instruments, as well as accepting the contentious jurisdiction of the Inter-American Court of Human Rights (I/A Court H.R.)

b) Design and implement strategies aimed at achieving the universality of the IAHRS, working with the organs of the IAHRS and the relevant political bodies of the OAS, with support provided by the General Secretariat.

c) Prepare, through appropriate OAS procedures and bodies, and in consultation with the bodies of the IAHRS, a guide or reference document on successful experiences and best practices in the area of institutional mechanisms or domestic laws to assist in implementing the recommendations of the IACHR and the decisions of the I/A Court H.R.

d) Exchange best practices in implementation of recommendations and decisions of the IAHRS organs.

e) Encourage cooperation between domestic institutions and authorities with responsibility for human rights and organs of the system in order to further common objectives and furnish mutual assistance.
	Strategies aimed at achieving true universality of the IAHRS must be proposed. Costa supports this type of proposal.

Costa Rica supports initiatives aimed at making jurisdiction of the IAHRS universal, thereby rendering obligations under international treaties and oversight mechanisms within the system consistent with one another. This would help consolidate democratic systems and, at the same time, reduce human rights violations in the Hemisphere, while strengthening and legitimizing the system.

Costa Rica considers, in line with the jurisprudence of the I/A Court of H.R., that the effectiveness of the IAHRS depends on States incorporating into all their juridical bodies the same criteria for interpreting and enforcing international human rights standards. 

Costa Rica supports this recommendation and attaches importance to the OAS working together with the States to strengthen their institutional capacities and thereby ensure that the jurisdiction of the IAHRS is accepted by all.

Costa Rica recognizes that sharing best practices is a useful tool for strengthening human rights practices. To that end, it had proposed in the run-up to the 2011 session of the OAS General Assembly that the Inter-American Juridical Committee be mandated to prepare a paper on the subject. 

Costa Rica supports this recommendation.



	II. Precautionary measures
A. Recommendations to the Inter-American Commission on Human Rights:

a) Define and disseminate more precise objective criteria for granting, reviewing, and, as applicable, extending or lifting precautionary measures.

b) Confine the assessment for granting precautionary measures to the “seriousness” and “urgency” of situations, and avoid considerations on the merits of the matter.

c) Define objective criteria or parameters for determining “serious and urgent situations” and the imminence of the harm, taking into account the different risk levels.

d) In order to reinforce the temporary nature of the measures requested, clearly establish, in consultation with the parties, a work plan for the periodic review of precautionary measures with its corresponding schedule.  

e) In extremely serious and urgent cases where precautionary measures have been requested without first soliciting information from the State, review such measures as soon as possible in consultation with the State. 

f) Examine the rules on decision-making in cases of requests for precautionary measures where it has not been possible to request information from the State, so that said measures can be adopted by a special (qualified) majority.

g) State and give reasons for the legal and factual elements considered for granting, reviewing, and, as appropriate, extending or lifting precautionary measures.

· Disclose the factual elements that have been presented to it, as well as evidence provided to corroborate the veracity of the events.

· Provide a list of articles of international instruments authorizing the examination, by the IACHR, of petitions filed.

· Provide a list of articles of international instruments that recognize the rights being protected against violation. 

h) Improve the mechanisms for determining and individually identifying beneficiaries of precautionary measures.

i) Confirm, where appropriate, that potential beneficiaries of precautionary measures have granted authority or consent for requests to be lodged on their behalf.

j) Grant a reasonable amount of time for states to implement precautionary measures, taking into consideration, not only the seriousness and urgency, but also the nature and scope of the measures, the number of beneficiaries, and, the overall circumstances of the case.

k) Establish that the beneficiaries’ refusal to accept precautionary measures, their misuse thereof, or a change in the circumstances that prompted them shall be cause for lifting them.

l) Refrain from adopting or maintaining precautionary measures when the Inter-American Court has refused an application for provisional measures for the same situation.
B. Recommendations to the OAS Member States:

a) Seek to exchange best practices in implementing and complying with precautionary measures.

b) Consider the possibility of consulting the Inter-American Court on the issue of precautionary measures, their rules, scope and practical application by the IACHR, defining the terms of said consultation through appropriate mechanisms and procedures.


	General comments on the matter: Costa Rica views precautionary measures as an effective protective mechanism in cases of extreme seriousness and urgency that may be referred through a summary proceeding. It appreciates the importance and scope of precautionary measures as a statutory practice and a source of recommendations available to the IACHR as alternatives to the jurisdictional path set out in the American Convention on Human Rights. Despite the fact that said measures constitute a mechanism that is neither treaty-based nor jurisdictional, Costa Rica believes that they should basically be attributed the characteristics of a precautionary system of justice, in particular through a treatment that reflects their various qualities: summary (sumaria cognitio), provisional, (pro tempore), subject to review (rebus sic stantibus), special, exceptional, instrumental, complementary, invoked in good faith, supported by sufficient legal  arguments (fumus bonii iuris), and applicable in situations of extreme seriousness and real urgency (periculum in mora). Derived therefrom are special considerations for guaranteeing that precautionary measures are: (a) subject at all times to appropriate mechanisms for periodic review either automatically or at the request of a party; (b) have their essentially transitory nature guaranteed; (c) particularly as regards measures that are irrespective of a specific case’s referral to the IACHR, do not ultimately undermine the system of individual petitions and cases nor constitute a statutory mechanism for dispensing precautionary justice that stands as an alternative to or has the effect of substituting the system of individual petitions and cases, the origin of which is evidently treaty-based; and, (d) the examination of their admissibility and, moreover, requests to states for their implementation are based strictly on the criteria of extreme seriousness and urgency as the central factors in determining their propriety.

Costa Rica supports this recommendation given that the request by States must be made according to strict criteria of “urgency” and “extreme seriousness” as key principles for determining its precedence in the study on admissibility and not on the merits.

Costa Rica supports this proposal in view of the essentially transitional nature of precautionary measures.

Costa Rica supports this recommendation.

 

	III. Procedural matters in processing cases and individual petitions

A. Recommendations to the Inter-American Commission on Human Rights:

a) Rigorously apply criteria for admissibility of petitions, including thorough verification of the exhaustion of local remedies to avoid parallel proceedings in domestic instances and the IACHR.

b) Develop and broaden the criteria or parameters for setting aside petitions and cases, including, in particular, those in which there has been a protracted period of procedural inactivity. 

c) Put into effect deadlines (at least on an indicative basis) for each procedural stage.

d) Define objective criteria or parameters and provide cause and grounds for applying the exceptional mechanism of joining the admissibility and merits stages.

e) Establish mechanisms for determining and individually identifying alleged victims.

f) Ensure prompt notification of initial petitions to states, immediately after they have been registered.

g) Provide factual updates on initial petitions that are transmitted to states a considerable time after registration or in the even of long periods of procedural inactivity.

h) Continue to develop objective criteria for setting priorities regarding treatment of petitions and other cases, considering the nature, complexity, and impact of the alleged situations.

i) Grant reasonable deadlines and extensions for states to relay observations on petitions, considering the time elapsed since the facts stated in the petition and the volume of the background material, and/or the complexity of the matter. 

j) Grant reasonable deadlines and extensions for states to follow up on the recommendations of the IACHR in the light of their nature and the scope of the actions requested of the State, as appropriate, subject to applicable standards.

k) Improve mechanisms to enable states, petitioners, and victims concerned to access records of petitions and cases in electronic format in order to encourage the prompt solution of said cases.

l) Consider the development of an electronic mechanism designed to systematize background material, reports, and decisions of the IACHR. 

Note:

The Working Group did not make recommendations to the member states on this matter.


	General Comments on this subject: 1.  Considers the legal status of the IACHR to be "quasi-judicial" and flexible in the extent to which it can be accessed by potential victims; 2-The investigative function and infrastructure of the IACHR within the human rights protection mechanism; 3-Considers that an effort has been made to perfect the process and reduce processing delays; 4- Acknowledges the informality of its processes which facilitates access to justice and the defense of human rights, but this does not justify the way petitions and cases are forwarded.  However,it considers that the most pressing problem besetting the Individual Petitions System stems from the backlog of cases, the time it takes to process petitions, and the consequent delays in proceedings.  That has also been a principal gripe among many users of the system, including victims, civil society, and the States.  The absence of specific deadlines for the IACHR to resolve petitions or cases is a rather glaring shortcoming in the standards that the IACHR set itself in its Rules of Procedure.

Costa Rica proposes strict enforcement of the fundamental legal criteria aimed at ensuring expeditious and effective access for alleged victims.

Costa Rica supports this recommendation.

Costa Rica reiterates that it is advisable, in each of the procedural phases, for the IACHR to include deadlines that are at least indicative in nature and that can, at a minimum, provide the system’s users with some idea of an approximate time frame for being informed of the results of the processing, admissibility, and final resolution phases of their claims.

Costa Rica supports this recommendation.

Costa Rica considers that, since cases may go far back in time, it is appropriate for the IACHR, prior to transmitting the petition to the State, to update the facts contained therein. This is necessary since in the majority of cases the number of communications and even the reformulation of facts between the petitioner and the IACHR, during a stage in which the State has not been notified, results in complex factual situations, without any legal certainty. The facts must be identified before the States are notified.

On these two points, Costa Rica is of the view that the State should not relieve the IACHR of its investigative function by having to identify which petition is being addressed and what it needs to report on. Any communications transmitted to a State should include a timely, express, specific, clear, and substantiated account of the facts attributed to it. Unless this occurs, the State is defenseless. In other words, a correct indication of the time period and the “charge” must be the basis of the recommendations made by the IACHR.

	IV. Friendly settlements

A. Recommendations to the Inter-American Commission on Human Rights:

a) Gradually strengthen the working group on friendly settlements.

b) Give a commissioner direct responsibility for the working group on friendly settlements to be created.

c) Broaden the availability of friendly settlements to not only during the petition’s examination, but also, as appropriate, after it is registered and even after the report on merits is issued.

d) Set deadlines in order to expedite the issuance of reports on friendly settlements after the IACHR has been notified of the agreements.

e) Prepare a practical guide or manual on friendly settlements to include, inter alia, the status of their regulation in the IAHRS, a compendium of successful experiences and best practices in their use, a list of possible reparation measures, etc. Educational institutions or professional associations might be enlisted to help draft it.

f) Provide training to IACHR staff on facilitation of friendly settlement processes.

Note:

The Working Group did not make recommendations to the member states on this matter.


	General comments: Costa Rica considers that this is an effective mechanism for reducing the volume of petitions and cases heard by the IACHR. Regional experience has shown that this friendly settlement system has made it possible to move forward toward institutions and measures for innovative reparations and has promoted dialogue with victims.

Costa Rica agrees with this recommendation.

Due to their internal procedures, many countries, like Costa Rica, require greater clarity as to the petitioners' aspirations in the case, in order to be able to initiate a friendly settlement procedure. For this reason, Costa Rica considers it fitting that the friendly settlement may also be used after the report on the merits has been issued and during the processing stages.

Costa Rica supports this recommendation.

Costa Rica supports this recommendation.

	V. Criteria for preparing Chapter IV of the annual report of the IACHR: Development of Human Rights in the Region

a) Reflect on the usefulness of Chapter IV of the Annual Report of the IACHR in promoting human rights in the Hemisphere.

b) Revise the criteria, methodology, and procedure for preparing Chapter IV, including the use of public and private sources.

c) Broaden the scope of Chapter IV of the Annual Report of the IACHR for it to analyze objectively and comprehensively the human rights situation in all countries of the region, regardless of whether or not they are states parties to the inter-American human rights instruments.

d) In preparing Chapter IV, consider not only civil and political rights but also economic, social, and cultural rights.

Note:

The Working Group did not make recommendations to the member states on this matter.

	

	VI. Promotion of Human Rights

A. Recommendations to the Inter-American Commission on Human Rights:

a) Continue to engage in human rights promotion activities in coordination with interested states.

b) Collaborate with states in strengthening their domestic law enforcement and justice administration institutions or authorities, including in the training of their officials.

c) Contribute to the strengthening of national human rights protection institutions through cooperation agreements with them.

d) Strive to achieve wider dissemination of the promotion work it carries out. 

e) Identify and group for each state the most recurring problems in the petitions submitted, in order to cooperate with national authorities in dealing with them, seeking comprehensive and lasting solutions.

f) Provide advisory services to the states for compliance with the IACHR’s recommendations.

g) Introduce a code of conduct to govern the management of IACHR rapporteurships in order to ensure the requisite coordination between those mechanisms and States.

B. Recommendations to the OAS Member States:

a) In collaboration with the IACHR, encourage greater cooperation and exchange of best practices among states, after identifying each other’s areas of strength and opportunity.


	Costa Rica promotes best practices in human rights education—an objective pursued in the international arena. Promotional efforts constitute a mechanism for essentially preventing human rights violations and shore up activities to defend and protect human rights in the Hemisphere.

Costa Rica supports this recommendation as a mandate handed down by the American Convention on Human Rights for training its officials.

The consolidation of democracy in the Hemisphere requires OAS support and assistance, through advisory, assistance, and cooperation mechanisms, above all in the work of the IACHR. 

General comments: The OAS Charter establishes as functions of the IACHR promoting the observance and protection of human rights and serving as a consultative organ of the Organization in these matters (Article 106).  Likewise, the American Convention on Human Rights provides that the main function of the Commission is to promote respect for and defense of human rights and that, to that end, it entrusted it with specific functions and powers: to develop an awareness of human rights in the Hemisphere, to make recommendations to the governments of the member states for the adoption of progressive measures in favor of human rights, to prepare studies and reports, to request reports on measures adopted in matters of human rights, to respond to inquiries and to provide states with advisory services, and to take action within the petition and case system and with regard to other communications pursuant to its authority (Article 41 of the American Convention).  These powers and functions of the IACRH are largely reiterated in its Statute.


	VII. Financially strengthening the IAHRS

A. Recommendations to the OAS Member States:

a) Gradually increase the resources allocated to the IAHRS organs from the Regular Fund of the OAS, in a manner commensurate with the needs and priorities identified by those organs and the states themselves.

b) Take concrete steps toward that objective, preferably in the first half of 2012.

c) As one way of moving toward effective financial strengthening of the IAHRS, consider a system of two parallel and complementary tracks: (i) financing of the IAHRS from the regular budget of the OAS (a medium-term solution); and (ii) mixed financing for the IAHRS with resources from the regular budget and from voluntary contributions or other sources (a short-term solution until the medium-term solution is achieved).

d) [image: image2.wmf]PERMANENT COUNCIL

Create or establish a mechanism or technical group—with participation of the member states, the OAS General Secretariat, and the IAHRS organs—whose task would be to identify the financial needs and establish alternatives for achieving the financial strengthening of the IAHRS organs, as well as to explore more efficient management mechanisms, taking into consideration the Strategic Plan 2011-2015 of the IACHR and the Guidelines 2011-2015 of the Inter-American Court of Human Rights.

e) Until the objective of providing the IAHRS with sufficient resources from the regular budget is achieved, make voluntary non-earmarked contributions. The same recommendation is made to the Permanent Observer states and other institutions that make financial contributions. 

B. Recommendations to the Inter-American Commission on Human Rights:

a) Include in its annual report clear, accessible information on the management of resources received.

b) Invite donors to make their voluntary contributions without earmarking, as the goal of providing the IAHRS with sufficient resources from the regular budget is being fulfilled. 

c) Assign adequate, sufficient, and balanced resources to all its rapporteurships, working groups, and units, as well as efficient and transparent management of those resources.

C. Recommendations to the Secretary General of the Organization:

a) Prepare and submit a proposal setting forth strategies to achieve an effective increase in financial resources allocated to the Inter-American Court of Human Rights and to the IACHR in the program-budget of the Organization.


	General Comments: Resources must be guaranteed to enable it to function optimally; this is a crosscutting challenge for all of the system’s organs.

Costa Rica supports this recommendation.

Costa Rica trusts that the OAS will agree to make the corresponding budgetary provisions and implement effective mechanisms to provide the Regular Fund resources needed to enable the I/A Court H.R. and the IACHR to go about their normal business without having to rely on voluntary contributions and resources from outside the system. Those Regular Fund resources should be in line with the projections and other financial forecasts discussed by the States at various meetings on the subject over the past year. 




Strengthening of the Inter-American Human Rights System (IAHRS)

Follow-up on the Recommendations of the Special Working Group to Reflect on the Workings of the Inter-American Commission on Human Rights (IACHR) With a View to Strengthening the IAHRS

Implementation of the Recommendations, Document to the Permanent Council 

Observations of Costa Rica

In connection with the implementation of the recommendations contained in the Report of the Special Working Group to Reflect on the Workings of the Inter-American Commission on Human Rights With a View to Strengthening the Inter-American Human Rights System, Costa Rica underscores its unconditional support for the autonomy and independence of the Inter-American Commission on Human Rights and its respect for the Commission as one of the principal organs of the Organization of American States (OAS).

Costa Rica reiterates the need for measures to be implemented that strengthen the financial position of the Inter-American Commission on Human Rights (IACHR) so as to ensure that it has more adequate funding and the ability to optimize its work and achieve its goals of protecting and promoting human rights.  Here, it is worth recalling that the Working Group admitted that "adequate funding for the organs of the IAHRS was a cross-cutting challenge that affected all others."

In implementing the recommendations, and in view of the fact that there are a series of recommendations addressed to the member states of the Organization, as Parties to the American Convention on Human Rights and to the other inter-American instruments, those countries must make the political moves and propose strategies aimed at achieving true universalization of the IAHRS. Costa Rica  includes itself as one of those states and wishes to participate in that group of countries.

Such actions and efforts to make the system universal help strengthen the IAHRS. Particularly as regards the IACHR, Costa Rica recognizes that, although it is a quasi-judicial, less stringent organ, formally speaking, it performs very important technical and legal functions, especially in judicial proceedings that may end up before the Inter-American Court of Human Rights. The credibility of the IAHRS therefore requires that, even though the IACHR does not issue judicial judgments, its recommendations must be followed and implemented, fully and in good faith, by the States. The States themselves -- not only the IACHR --must ensure full compliance with the recommendations and decisions of the organs of the IAHRS.

Individual Petition System

Position of Costa Rica
	Summary:

Although the nature of proceedings before the IACHR may be classified as "quasi-judicial" and flexible in terms of the alleged victims' access to it, it should not be forgotten that the proceedings may end up in a totally judicial setting, such as the Inter-American Court of Human Rights Consequently, when it forwards a petition to a State, the IACHR must rigorously apply basic juridical criteria that can throw light on the petition and help ensure that the alleged victims acquire expeditious and effective access to inter-American justice. For that, there need to be clearer (at least approximate) deadlines for the IACHR to transmit petitions to States and reach a resolution regarding them. 

It is worth remembering that, from the very start, the Inter-American Court clearly assigned the Commission an investigative and preparatory role within the mechanism for protecting human rights and, specifically, in the prior processing phase before the Commission itself.  It pointed this out as early as the case of Viviana Gallardo et al. versus Costa Rica in 1981, when the Court went so far as to characterize the Commission as a kind of "Ministerio Público" or Attorney General's Office of the inter-American system.
When the IACHR forwards a petition, it frequently sends the whole file it has been accumulating for years, without indicating what the petition consists of and the facts which the State should look into. This situation has led to the State replacing the IACHR in its preparatory function, in that it has to identify what the petition is. Often enough the State has to discern for itself what it needs to report on the basis of documents from which, in most petitions, mere conjectures or suppositions are extracted.

Any communications transmitted to a State should include a timely, express, specific, clear, and substantiated account of the facts attributed to it. If this is lacking, a State may be put in a position in which it is unable to defend itself, which in turn may result in a lack of clarity in the case, which may even end up being detrimental to the alleged victim. 

For that reason, the setting of proper deadlines for steps taken by the IACHR and correct 'attribution" of the facts on which the petition is based should be among the actions undertaken by the IACHR in response to the recommendations.


The Costa Rican State reiterates its utmost commitment to and support of the work of the IACHR. Within that relationship based on cooperation and good faith, it is worth stressing that, in processing petitions, cases, requests for reports, and precautionary measures, Costa Rica has always reacted diligently to each request, responding in a timely fashion and without putting off what had to be done to resolve each request. 
In Costa Rica's opinion, the most pressing problem besetting the Individual Petitions System stems from the backlog of cases, the time it takes to process petitions, and the consequent delays in proceedings.  That has also been a principal gripe among many users of the system, including victims, civil society, and the States.  The absence of specific deadlines for the IACHR to resolve petitions or cases is a rather glaring shortcoming in the standards that the IACHR set itself in its Rules of Procedure.

Costa Rica reiterates that it is advisable, in each of the procedural phases, for the IACHR to include deadlines that are at least indicative in nature and that can, at a minimum, provide the system’s users with some idea of an approximate time frame for being informed of the results of the processing, admissibility, and final resolution phases of their claims. In connection with the implementation of the recommendations put forward by the Working Group to Strengthen the Inter-American Human Rights System, Costa Rica supports the recommendation that the IACHR attempt to put in place (at least indicative) deadlines for each stage of the procedure.

In that connection, too, we support the recommendation to develop and broaden the criteria for setting aside petitions and cases, including, in particular, those in which there has been a protracted period of procedural inactivity. 

At the same time, the State has observed how the IACHR, in processing petitions and forwarding the pertinent parts of each, in fact sends all the documents accumulated during the initial processing, just as the petitioners submitted them, without pointing out to the State the aspects addressed in all those documents regarding which it would like information.  

This state of affairs is seriously detrimental not only to the State's right to self-defense but also to the legitimate exercise of the powers assigned to the IACHR, inasmuch as the Commission initiates proceedings designed to determine the possible admissibility of a petition without informing the State of what aspects will be examined and even without indicating whether some of the assertions made by the petitioners fall within its sphere of competence: an omission that also prevents the State from being able to refer to the matter.   

Because the IACHR has acted in this way, the State has come to usurp the IACHR's preparatory role and has had to provide information regarding subjective and totally unsubstantiated assessments by the petitioners, which amounts to appraisal of opinions, not of concrete facts.  

Often enough, the IACHR transmits to States a pile of petitions, dating back in many cases eight years or more, from which it is impossible to infer with sufficient clarity and precision the petition or principal facts which the State should comment on. Costa Rica considers that, since cases may go far back in time, it is appropriate for the IACHR, prior to transmitting the petition to the State, to update the facts contained therein. This is necessary since in the majority of cases the number of communications and even the reformulation of facts between the petitioner and the IACHR, during a stage in which the State has not been notified, results in complex factual situations, without any legal certainty.
Although the processing by the IACHR is quasi-judicial in nature, there is no getting around the fact that when a petition is forwarded and a process thereby started that may possibly reach the Inter-American Court of Human Rights, the facts of the case have to be correctly attributed. In other words, the communication transmitted to the State must contain a a timely, express, specific, clear, and substantiated account of the facts attributed to it. If not, not only might a State be left defenseless; the result might also be a lack of clarity in the proceedings, which could be detrimental to the alleged victims, especially because of delays in resolving the petitions.

That work of identifying the facts that the State needs to report back on turns out to be feasible, because just recently Costa Rica attended to certain requests for information from the IACHR's Protection Unit as part of the process of requesting precautionary measures. Despite the large volume of documents furnished by the requester and the little time the IACHR had in which to act, the Commission provided a precise indication of the matters on which it particularly needed information.

The State is aware of the IACHR's currently huge workload and of the efforts being made to perfect the process and reduce the processing backlog . We also recognize that the informal nature of its procedures is an important part of what makes them useful for the alleged victims by guaranteeing them access to justice and the defense of their human rights. Nevertheless, that situation cannot justify remitting petitions in the manner described because it directly impairs the State's right to defense as indicated above as well as the clarity of the procedure itself. That undermine the credibility of the IACHR system and people's trust in it, and therefore fulfillment of its ultimate goal: to protect individuals' human rights.

Friendly settlements

Position of Costa Rica
For Costa Rica, the friendly settlement arrangement -- under the supervision and with appropriate assistance of the IACHR -- constitutes an apt, cost-effective, and effective mechanism for providing a prompt and satisfactory solution to the parties involved. 

From an organizational standpoint, friendly settlement agreements vouched for by the IACHR may turn out to be an effective way of diminishing the volume of petitions and cases heard by the IACHR, as well, possibly, as cases reaching the Inter-American Court of Human Rights (I/A Court H.R.) Thus Costa Rica acknowledges that, thanks to the good offices of the IACHR, petitioners and State have signed friendly settlement agreements: a situation that has had a positive impact on the number of cases to be resolved, while at the same time fostering greater commitment on the part of States to respect and protect human rights.

Regional experiences have served to underscore the fact that friendly settlement processes have sometimes helped generate a détente in relations between the countries involved and the inter-American system. They have also helped advance institutions and novel forms of reparation, facilitate dialogue with victims, and foster a constructive approach to relations with the inter-American system. All of the above is conducive to the establishment of mechanisms that complement the individual petitions and cases procedure, creating new settings and enhancing the protection and promotion of human rights.

For Costa Rica, implementation of the following recommendations is particularly important and necessary:

· Gradually strengthen the working group on friendly settlements;

· Prepare a practical guide or manual on friendly settlements to include, inter alia, the status of their regulation in the IAHRS, a compendium of successful experiences and best practices in their use, a list of possible reparation measures, etc. Educational institutions or professional associations might be enlisted to help draft it.

· Provide training to IACHR staff on facilitation of friendly settlement processes.

Precautionary measures

Position of Costa Rica
	Costa Rica views precautionary measures as an effective protective mechanism in cases of extreme seriousness and urgency that may be referred through a summary proceeding.

We believe that the precautionary measures system  can be endowed with greater legitimacy and institutional status if we follow the recommendations contained in the Report of the Special Working Group to Reflect on the Workings of the Inter-American Commission on Human Rights with a View to Strengthening the Inter-American Human Rights System, which was adopted by the OAS General Assembly at its forty-second regular session.

Costa Rica further values the importance and scope of the precautionary measures of the IACHR as a regulatory practice that is generally accepted by the OAS member states and that is consistent with its mandates under the American Convention, and aimed at promoting the observance and defense of human rights, acting on the petitions and other communications submitted to it, and making recommendations to countries designed to foster due respect for human rights  (Articles 106 of the OAS Charter, 41 of the American Convention, and 1 and 18.b, 19.a, and, especially, 20.b of the IACHR Statute. Costa Rica also appreciates the usefulness of precautionary measures based on regulations as a source of recommendations that the IASCHR is in a position to make to State, as an alternative to the jurisdictional channels indicated in the American Convention, inasmuch as they may constitute an effective and efficient mechanism for preventing -- without necessarily prejudging the merits of a case --irreparable harm to individuals in dire and urgent cases.

Despite the fact that said measures constitute a mechanism that is neither treaty-based nor jurisdictional, Costa Rica believes that they should basically be attributed the characteristics of a precautionary system of justice, in particular through a treatment that reflects their various qualities: summary (sumaria cognitio), provisional, (pro tempore), subject to review (rebus sic stantibus), special, exceptional, instrumental, complementary, invoked in good faith, supported by sufficient legal  arguments (fumus bonii iuris), and applicable in situations of extreme seriousness and real urgency (periculum in mora). Derived therefrom are special considerations for guaranteeing that precautionary measures are: (a) subject at all times to appropriate mechanisms for periodic review either automatically or at the request of a party; (b) have their essentially transitory nature guaranteed; (c) particularly as regards measures that are irrespective of a specific case’s referral to the IACHR, do not ultimately undermine the system of individual petitions and cases nor constitute a statutory mechanism for dispensing precautionary justice that stands as an alternative to or has the effect of substituting the system of individual petitions and cases, the origin of which is evidently treaty-based; and, (d) the examination of their admissibility and, moreover, requests to states for their implementation are based strictly on the criteria of extreme seriousness and urgency as the central factors in determining their propriety.

The Promotion of Human Rights Function

Position of Costa Rica
In Costa Rica's opinion, the functions that the States have assigned to the IACHR are clear in light of international instruments.  Thus, the OAS Charter establishes as functions of the IACHR promoting the observance and protection of human rights and serving as a consultative organ of the Organization in these matters (Article 106).  Likewise, the American Convention on Human Rights provides that the main function of the Commission is to promote respect for and defense of human rights and that, to that end, it entrusted it with specific functions and powers: to develop an awareness of human rights in the Hemisphere, to make recommendations to the governments of the member states for the adoption of progressive measures in favor of human rights, to prepare studies and reports, to request reports on measures adopted in matters of human rights, to respond to inquiries and to provide states with advisory services, and to take action within the petition and case system and with regard to other communications pursuant to its authority (Article 41 of the American Convention).  These powers and functions of the IACRH are largely reiterated in its Statute.

Costa Rica attaches great importance to the promotional functions and work that the IACHR is mandated to perform by the provisions of the Convention referred to above. At the same time, it favors strengthening those functions essentially as a mechanism to prevent human rights violations and to reinforce the defense and protection work it performs in the countries of the Hemisphere.  Along those same lines, Costa Rica attaches enormous importance to strengthening the work of the Rapporteurships.

Costa Rica regards the promotion of human rights as a sound and useful tool for boosting compliance with States' human rights obligations. Moreover, promotion is a vehicle for developing paths to better practices in Education on Human Rights, a goal pursued and supported by Costa Rica in the international sphere.

Consequently, Costa Rica supports the recommendations regarding the IACHR's promotional function included in the Report of the Special Working Group to Reflect on the Workings of the Inter-American Commission on Human Rights with a View to Strengthening the Inter-American Human Rights System.
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�.	 The Permanent Council documents on this reflection process are available at: 			� HYPERLINK "http://www.oas.org/consejo/reflexion.asp" ��http://www.oas.org/consejo/reflexion.asp�
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