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1.
Mission Objectives
Under the agreement between the General Secretariat of the Organization of American States, the Government of the Republic of Haiti, and the Provisional Electoral Council (the Agreement), two missions were established, one to verify the vote tally from the presidential election of November 28, 2010, and the other to provide technical legal assistance during the challenges phase of the electoral process at the presidential level (Annex I).

The first mission issued its report on January 13, 2011.  The report was sent to the President of the Republic, His Excellency Mr. René Préval, who sent it in turn to the Provisional Electoral Council (CEP).  The Council made it available to the general public, to the political parties, and to the candidates, ensuring, by way of a press release of January 18, 2011, that the report would be taken into consideration (Annex II). 

The technical legal assistance mission (the Mission), according to Article 3 of the Agreement, is charged with:

b.
Attending the hearings of the National Electoral Challenges Office (BCEN) on the presidential election and issuing appropriate observations and recommendations;

c.
Providing technical legal assistance to the CEP, at the request of latter, in the challenges phase of the electoral process.

Under Article 3.d of the Agreement, the Mission is to deliver its report to the Government of the Republic of Haiti. 

The OAS Secretary General, Mr. José Miguel Insulza, appointed the following experts to this Mission:

Jean-Michel Arrighi (Uruguay), Secretary of Legal Affairs, OAS General Secretariat

Bertha Santoscoy (Mexico), Assistant Head of the OAS-CARICOM Electoral Observation Mission, OAS General Secretariat

Luis Toro Utillano (Chile), Principal Legal Officer, Department of International Law, OAS General Secretariat

Claude Trudel (Canada), attorney, international consultant

2.
The Mission’s Preliminary Activities 

On Monday, January 24, 2011, the members of the Mission met with the members and Director General of the Provisional Electoral Council (CEP).  They explained the objectives of their work and placed themselves at the disposal of the CEP for any assistance it might require.  This was welcomed by the CEP, which appointed Council member Laurette Croyance as liaison with the Mission.

On Tuesday, January 25, 2011, the Mission met first with Ms. Croyance, then with the Council’s Director of Legal Affairs, Anthony Mathieu Chérubin, Esq., with whom it discussed the procedure employed by the BCEN in this electoral challenges phase.  Mr. Chérubin explained that, because the electoral law contains numerous gaps and is often unclear, it is usually supplemented by the procedure employed in the civil court of first instance.  

On Friday, January 28, 2011, CEP members Ms. Croyance and Mr. Belzin informed the Mission members that the hearing of arguments in legal challenges concerning the presidential election was scheduled for the following day at the CEP offices in Pétion-Ville.  For many days, the BCEN had been hearing arguments in over 100 challenges concerning the legislative elections. 

3.
Electoral Dispute

Article 197 of the Constitution of the Republic of Haiti provides that the CEP “shall rule on all disputes arising either in elections or in the enforcement or the violation of the Electoral Law, subject to any legal prosecution undertaken against an offender or offenders before the courts of competent jurisdiction.” 

The electoral law of 2008 provides that challenges regarding the presidential election involve two phases. The first instance is the Electoral Challenges Office of the West Department (BCED).  The second and final instance is the National Electoral Challenges Office (BCEN), comprised of the members of the CEP assisted by attorneys they appoint.  It is housed at the Permanent Electoral Council.  Petitions are heard, at both the legislative and presidential levels, by chambers comprised of three CEP members (Chapters I and XIII of the electoral law of 2008). 

a.
First Instance
On Friday, January 21, 2011, members of the Mission attended the BCED hearings, at which, in the first instance, the Office heard the only three challenges received, those of presidential candidates Mr. Michel Joseph Martelly, Mr. Jude Célestin, and Mr. Charles Henry Backer.

That same day, the BCED issued rulings on the three challenges, which were presented to the BCED on Sunday, January 23, 2011 (Annex III):

· As for the petition by Mr. Martelly, the BCED found it admissible in form, “in that the request by the challenging candidate is not contrary to electoral law and it is appropriate for the BCED to accept it and either rule on it or refer the matter to the BCEN.” As to the substantive issues, the BCED “finds it lacks competence to rule on the request presented; and therefore refers the case to the BCEN for appropriate action.”

· As for the petition by Mr. Célestin, the BCED found it admissible: “because the candidate’s request is grounded in fact and in law, considering not only that the legal unit of the Vote Tally Center had decided on the validity of these tally sheets but also that the request is consistent with the spirit and letter of Article 166.2 of the electoral law of 2008.  That the BCED finds grounds to declare the action admissible and refer the petitioner to the appropriate authority.”

· Finally, the BCED found the petition by Mr. Backer inadmissible, “because the candidate has requested the BCED to void the entire electoral process; because this request is not consistent with the law.”  The BCED instructs the candidate “to take his case to the appropriate authority.”
Challenges to these rulings before the BCEN must be lodged within seventy-two (72) hours of their announcement (Article 186 of the electoral law of 2008).  For the rulings issued on Sunday, January 23, the CEP set that deadline at 1:30 p.m. on January 26.  The three candidates submitted their challenges to the BCEN within the established deadline.

b.
Second Instance

The challenge by candidate Mr. Michel Joseph Martelly, presented on January 24, requests that the BCEN, inter alia, “respect and apply fully, in form and content, the recommendations issued in the OAS Mission’s report; and therefore issue an injunction to the Provisional Electoral Council to publish the new results, on the basis of this report, declaring candidate Michel Joseph Martelly eligible to participate in the second round of voting in the presidential election, subject to any additional arguments.” (Annex IV). 

The challenge by candidate Mr. Charles Henri Backer, presented on January 25, requests, inter alia, that it “declare invalid the contested decision” and “null and void the presidential election held on November 28, 2010, considering the inability of millions of Haitians to vote, the failure of representatives to monitor the voting, the stuffing of ballot boxes, the falsification of tally sheets, and the systematic violence in all the country’s electoral districts” (Annex V).

The challenge by candidate Mr. Jude Célestin, lodged on January 26, requests the BCEN to “consider and count, in the tabulation of results of the election of November 28, 2010, the entirety of the tally sheets for which there is no evidence that they were compiled in a manner inconsistent with the electoral law or with the procedural rules established in that law but that were nonetheless excluded by the Tally Center, even though they were analyzed and handled by the Center’s legal unit; to include in the input and processing of data from the tally sheets for purposes of announcing the results those tally sheets that were improperly excluded, and to proceed with new calculations, so as to determine the true number of votes cast for the petitioner.” (Annex VI).

For its part, the BCEN announced the requests of the three petitioners before the hearing began (Annex VII). 

Once the petitions had been received, the BCEN scheduled the hearing of arguments for Saturday, January 29.  Presiding over the Chamber was Mr. Gaillot Dorsinvil, President of the CEP, accompanied by Council members Mr. Léonel Raphael and Mr. Guerrier Anténor, and assisted by two CEP attorneys, including its Director of Legal Affairs, Anthony Mathieu Chérubin, Esq., and Wilfort Pierre Louis, Esq.

The session was convened for 11 a.m. The hearings began at 1:00 p.m. in public session, attended, inter alia, by the members of the OAS Mission, observers from other international organizations, and the local and international press.  The hearings were broadcast on radio and television.  The petitioning candidates were represented by teams of eminent Haitian attorneys.  One of the candidates, Mr. Charles Henri Backer, was also present during the entire session.  

At the beginning of the session, the BCEN President announced the decision to join the petitions of candidates Mr. Martelly and Mr. Célestin, since their aims were similar.

The representatives of two parties opposed this decision and requested that the two challenges be entertained separately, as presented in the first instance.  The BCEN ultimately accepted the attorneys’ objections and decided to hear the two matters separately.

The representatives of Mr. Michel Joseph Martelly began their arguments at 2:00 p.m.  They requested that the recommendations of the OAS Final Report of January 13, 2011, be implemented.  They recalled the reasons for which the CEP had signed the Agreement requesting verification of the vote tally by OAS experts, and said that, even if its legal character was debatable, the Report could only be accepted or rejected in its entirety by the CEP.  They requested, in case of rejection of the Report, authorization for candidate Martelly to appoint experts to examine, at the Tally Center, the 234 tally sheets already excluded, as well as other tally sheets specified in the petition.  

The attorneys for Mr. Jude Célestin, began their arguments at 3:00 p.m.
They reaffirmed that their client had received the clear majority in the first round and that this fact had not been recognized because a significant number of votes had been “impounded” without legal justification.  As for the OAS report, it should be viewed simply as a technical reference document.  They requested verification therefore, at the Tally Center, of all the tally sheets, and that all votes without exception be counted.  According to them, such a recount would show that the candidate had received the clear majority of votes.  

The BCEN rejected the request for verification of Tally Center data, reasoning that it bore directly upon the substantive issues and to issue such an order would be premature.  A single decision, therefore, would be taken in the deliberations, both on the injunction and on the substantive issues.  

Mr. Charles Henry Backer and his attorneys were heard at 6:00 p.m.  They requested that the election of November 28, 2010, be annulled.  Candidate Backer, speaking in person and in Creole, described the difficulties faced by voters in exercising their right to vote and the numerous incidents of fraud and irregularity found at the polling stations.  His attorneys gave other examples of irregularities, including the exclusion of a large part of his representatives from the polling places, and observed that the CEP had established the second-round electoral calendar even before ruling on his request to void the first round.  Lastly, they requested the formation of a commission to investigate the allegations. 

The BCEN also rejected this request to form a commission, reasoning that it bore directly upon the substantive issues and to issue such an order would be premature.  A single decision, therefore, would be taken in the deliberations, both on the injunction and on the substantive issues.  The session concluded at 7:25 p.m.  

On January 28, 2011, the CEP announced the calendar for the second round of voting in the presidential and legislative elections of November 28, 2010 (Annex VIII).

On the morning of February 2, 2011, the Mission met with the President of the CEP.  It reported that both the rulings of the BCEN and the final results would be announced to the public around 9:00 p.m. At that time, the President thanked the Mission for its presence and support throughout the process.  

c.
Final Rulings

Under Article 191 of the electoral law, “the rulings of the National Electoral Challenges Office (BCEN) are final and cannot be appealed.  Such rulings should be announced after the deliberations of the BCEN.”  

On February 2, 2011, the President of the CEP informed the Mission that the BCEN had ruled on each of the requests presented.

As for the request by candidate Mr. Michael Joseph Martelly, the BCEN decided, in accordance with the Agreement, to take into account the recommendations of the OAS Report; and it “orders the CEP to amend the ranking already published, organizing a second round between candidates Mirlande Hyppolite Manigat and Joseph Michel Martelly” (Annex IX).

This ruling, dated February 2, 2011, was made public on February 3, 2011, at 7:00 a.m., along with the announcement of the final results of the presidential and legislative elections of November 28, 2010 (Annex X), in keeping with Article 175 of the electoral law of 2008:  “the Permanent Electoral Council, after settling the issues in its disputes departments, as provided in section H of this Law, announces the final results of the elections.”  This information was immediately broadcast by radio throughout the country.

As for the requests by candidates Mr. Baker and Mr. Célestin, at the time of this report the CEP communications center informed us that its rulings were still being drafted.

4.
Final Remarks

This Mission had occasion to observe the Haitian electoral process solely during the phase of the challenges, before the BCEN, by candidates Martelly, Backer, and Célestin, to the results of the first-round presidential election. 

Considering its limited mandate, the Mission is not in a position to judge the entirety of the Haitian electoral process or the credibility of the institutions taking part therein, often called into question in the arguments. However, the absence of clear rules in the 2008 electoral law regarding the procedure to be employed by the BCEN should be corrected.  For example, the law should specify deadlines for the presentation of challenges and for rendering and announcing rulings.  Attention was called to this lack of precision by the attorneys for all the parties at the beginning of the hearing.

In this second instance of the challenges concerning the presidential election, the candidates had every opportunity to submit their petitions and to present oral arguments.  The proceedings were public and transparent and were broadcast on national radio and television.

The BCEN had three options concerning the substance of the requests lodged by the petitioners: to void the election; to take into account the recommendations of the OAS report; or to recognize one of the candidates as the winner in the first round.

The scope of the decision rendered, therefore, is consistent with the scope of the petitions presented. 

Lastly, the Mission wishes to thank the members of the CEP, its Director General, and the Director of Legal Affairs. It also wishes to thank the officials of the joint OAS/CARICOM electoral observation mission, in particular the Head of Mission, Ambassador Colin Granderson.

ANNEXES
ANNEX I
AGREEMENT AMONG THE GENERAL SECRETARIAT OF THE ORGANIZATION OF

AMERICAN STATES, THE GOVERNMENT OF THE REPUBLIC OF HAITI, AND

THE PROVISIONAL ELECTORAL COUNCIL ON THE EXPERT MISSION OF

THE JOINT ORGANIZATION OF AMERICAN STATES/CARIBBEAN COMMUNITY ELECTORAL OBSERVATION MISSION 


THE PARTIES, the General Secretariat of the Organization of American States (“GS/OAS”), the Government of the Republic of Haiti, and  the Provisional Electoral Council  (“CEP”),

CONSIDERING,

That on August 4, 2010, the GS/OAS and the Government of the Republic of Haiti entered into an Agreement for the observation of the November 28th elections and a second round of elections arising there from, if any, in Haiti, (“P&I Agreement”), and on November 9, 2010, the GS/OAS and CEP entered into an Agreement with respect to those same elections (“Observation Agreement”); 

That in order to carry out their functions under those Agreements, GS/OAS and the Caribbean Community (“CARICOM”) signed a cooperation agreement on October 22, 2010, that created the Joint Organization of American States (“OAS”)-Caribbean Community Electoral Observation Mission (“JEOM”); 

That on December 13, 2010, the President of the Republic of Haiti, H.E. Rene Preval, requested that the OAS send an expert mission to support the verification of vote tabulation and legal technical assistance for the challenges phase of the electoral process; and 

That the President of the Republic of Haiti and the Secretary General of the OAS, José Miguel Insulza, have agreed that the OAS will send a mission (the “Mission”) to Haiti on the terms set forth below,

AGREE:

1.
That the P&I Agreement and the Observation Agreement shall both remain in force under the terms thereunder, and this Agreement shall be interpreted in a manner consistent with those Agreements.

2.
That the Mission will be composed of legal, statistical, electoral and information-technology experts (“Experts”), selected by the GS/OAS in consultation with CARICOM.  As members of JEOM, they shall enjoy all the privileges and immunities conferred on JEOM’s members under the P&I Agreement and the Observation Agreement. 

3.
The objectives of the Mission are to:
a. Evaluate, in accordance with the Charter of the OAS, the Inter-American Democratic Charter and the standards developed and applied thereto by the GS/OAS for OAS electoral observations missions, the Constitution of the Republic of Haiti, and the electoral law of July 9, 2008, the practices and procedures implemented during the November 28, 2010 Presidential elections relating to the vote tabulation and any other factors affecting and relating to the preliminary results published by the CEP;

b. Attend meetings of the National Electoral Challenges Office (“BCEN”) relating to the presidential election and make the appropriate observations and recommendations;

c. Provide the CEP legal technical assistance, as requested by the CEP, for the challenges phase of the presidential electoral process.

d. Provide and discuss immediately thereafter with the Government of the Republic of Haiti a report on the findings and recommendations of the Mission made pursuant to paragraph 3.a. above (“Findings Report”) and a report on the findings and recommendations of the Mission made pursuant to paragraphs 3.b. and 3.c. above (“Challenges Report”); 

e. Upon providing and discussing either of the Findings Report or Challenges Report with the Government of Haiti, pursuant to paragraph 3.d, publish and/or comment publicly on the corresponding Report and any other observation and recommendation as the Mission deems pertinent; it being agreed that neither the Mission nor any of the Parties to this Agreement will publish or make any public statements about the work of the Mission until the corresponding Report has been delivered to and discussed with the Government of Haiti pursuant to paragraph 3.d.;

f. Through the JEOM, and consistent with the practices of OAS electoral observation missions, provide a copy of the Report and any other observations and recommendations to the Permanent Council of the OAS; and

g. Help increase the Haitian people’s confidence in the final outcome of the November 28, 2010 elections.

4.
In pursuit of its objectives, the Mission shall:

a.
Examine the result-sheets or procès-verbaux (“PV”) of the polling stations and all other electoral documents deemed relevant by the Mission;

b.
Conduct interviews with political party leaders, presidential candidates, leaders of non-governmental organizations who participated in the electoral observation process, and other significant actors in the process as selected by the Mission; and 

c.
Request from the Government and from the CEP any assistance it deems necessary to conduct investigations.
5.
The CEP will guarantee unlimited access to and provide the Mission with all documents, assistance, and information and to all people that the Mission deems useful for the completion of its objectives, including, but not limited to: 

a.
All original PV, including those set aside for the preliminary results, to the partial electoral list, to counting/tally sheets, and to statements of irregularities from each polling station;

b.
All original documents relating to recourse pursued by the candidates with the electoral challenges offices;

c.
An analysis of the results and the decisions of the BCEN in order to monitor application of the rules;

d.
A statistical analysis of all results to look for anomalies in these results, including specific statistical breakdowns requested by the Mission;

e.
All comparisons of the PV with partial voter lists;

f.
All PV set aside and supporting documents (voter register/partial list, counting/tally sheet, and PV of irregularities and incidents), including access to the documents from the polling centers that had not reported results on election day;

g.
Unlimited access to and assistance from the tabulation center (CTV) experts and to the meetings of the BCEN and to all other persons with knowledge of the electoral process;

h.
A comparative review of the PV and supporting documents from each polling station in conducting the challenges phase of the electoral process.

6.
The CEP shall use its best efforts to receive from all candidates so wishing their carbon copies of the PV, where available, from the various polling stations in the context of challenges filed with the BCEN.

SIGNED, by the duly appointed representatives of the Parties in triplicate originals on the dates and at the places indicated below:

GS/OAS




GOVERNMENT OF REPUBLIC OF HAITI

__________________________


______________________

Title





Title

Date





Date

Place





Place

PROVISIONAL ELECTORAL COUNCIL (CEP)

__________________________

Title

Date

Place
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