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LEGAL OPINION ON PROPOSALS TO MODIFY THE BUDGET APPROVAL CYCLE

A.  Changing the Budget Approval Cycle for the 2010 Program Budget

Several delegates have asked whether the timetable for presenting and approving the 2010 Program Budget may be modified by the Permanent Council so that the Secretary General postpones presentation of his proposed program-budget until after the Regular Meeting of the OAS General Assembly for approval at a Special Session of the General Assembly during the last trimester of 2009.   The simple answer is yes.   The reasons and roadmap for doing so follow below.

1.  Legal Rationale

First, there is nothing in the OAS Charter that requires that the OAS Program Budget be approved at the Annual Regular Session of the General Assembly.  Articles 54(e), 55, and 60 simply provide that the General Assembly is responsible for approving the Program Budget.  They do not specify in what type of session that it must be approved – either Special Sessions (under Article 58) or the Regular Session (under Article 57).   Thus, approval of the Program-Budget may take place in either a Regular or Special Session.

Second, Article 90 of the General Standards, which establishes the calendar for the Budget Approval Cycle, states:  “The Secretary General shall present the proposed program-budget to the Preparatory Committee and shall send a copy thereof to the chair of CEPCIDI at least ninety days before the opening date of the General Assembly session . . ..”.   It does not state which Session – Regular of Special.   Thus, a decision to postpone the approval of the Program budget for 2010 does not require any modification of the General Standards.   The Permanent Council, pursuant to its authority to convoke a Special Session of the General Assembly pursuant to Article 58 of the Charter for approval of the Program Budget, may, in effect, modify the commencement of the ninety-day period.
Third, article 91(b) of the Charter confers upon Permanent Council the authority, when the General Assembly is not in session to “adopt provisions of a regulatory nature that enable the General Secretariat to carry out its administrative functions.”  Thus, if the General Secretariat were to require temporary suspension or modification of Article 90 of the General Standards to shorten or lengthen the period for presentation and review of Program-Budget prior to its presentation to the General Assembly for consideration, the Permanent Council could adopt the measures required for that purpose.
Finally, Article 30 of the General Assembly’s Rules may raise some concerns because it requires inclusion of the topics “approval of the program-budget” and “determination of quotas” on the Agenda of the Regular Session of the General Assembly.  Nonetheless, those concerns should not pose an obstacle to postponing approval of the Program-Budget and determining amount of member state quotas at a Special Session without first modifying that Article.  History shows that in the practice, the Member States have not applied that rule so as to require determination of quotas and approval of the Program-Budget at a Regular Session.  Indeed, for each of the last three years, Special Sessions of the General Assembly have been held in the Fall after the June Regular Session to approve the Budget and/or establish the level of member quotas.  Similarly in 1998, the Program-Budget was approved at a Special Session instead of the Regular Session. 
Practice, when not directly inconsistent with statutory law has the force of law.  In light of practice within the OAS, and in light of the absence of clear language in the General Assembly’s Rules of Procedure which reserves to the Annual Regular Session the exclusive authority to approve the Program-Budget and determine member state quotas, the consideration and approval of those items can legally be postponed to a subsequent Special Session of the General Assembly.
Thus, in briefly in addressing those two mandatory agenda items at its Annual Regular Session, the General Assembly need not take final action on them  Rather it can simply take a decision to postpone treatment of them to a subsequent Special Session convoked by the Permanent Council during the calendar year, as it has done in the past.  The decision can be simply memorialized in the minutes, or in the alternative, in a short Resolution, including any additional guidelines for budget preparation and other considerations it deems pertinent.
2.  Procedural Roadmap
First, the CAAP should prepare a draft resolution for Permanent Council approval, postponing presentation and consideration of the Program-Budget until after the Regular Session of the General Assembly and convoking a Special General Assembly in the last trimester of 2009 to approve the 2010 Program-Budget.  The Permanent Council should then approve the Resolution.  Once the date for the Special General Assembly is established by that Resolution, Secretary General will then be able to compute the date upon which his proposed Program-Budget is due for presentation to the Preparatory Committee and President of CEPCIDI– 90 days before the date of the Special General Assembly in accordance with Article 90 of the General Standards.
The Permanent Council should also notify the Preparatory Committee of its decision so that the Preparatory Committee can note in the published annotated agenda required under Article 31 of the General Assembly’s Rules of Procedure
 the decision of the Permanent Council to convoke a Special Session of the General Assembly for final consideration of the 2010 Program-Budget.  The Preparatory Committee’s Sub-committee on Program Budget may want to draft a brief draft resolution for transmission by the full Preparatory Committee for the approval of the General Assembly in which the General Assembly takes note of the Permanent Council’s decision and offers any additional guidelines to be taken into account in considering the Program-Budget and determining quota levels at the subsequent Special Session to be called for that purpose.
B.  Changing the Program-Budget Approval Cycle Permanently

Some have raised the question as to whether the Budget Approval Cycle could be changed permanently so that all program-budgets are approved in a Special Session held after the Annual Regular Session.   Again, the answer is yes.  We recommend several modifications to the General Assembly’s Rules of Procedure for that purpose.

1.  Legal Rationale

Again, there is no legal obstacle to changing the Budget Approval Cycle permanently.  As already noted above, nothing in the Charter specifies in what kind of session the General Assembly must approve the annual Program-Budget.  Under Article 54(h) of the Charter, the General Assembly is master of its own Rules, provided whatever it adopts is consistent with the Charter.  It approves them, and therefore can modify what it has previously approved.  Thus the General Assembly has authority to determine, by way of its Rules or such other resolutions it may adopt, in which Session it will approve the program budget of the Organization.
2. Procedural Roadmap

In modifying its rules to provide permanently for consideration of the Budget after it has adopted policy at its Regular Session, the General Assembly can choose between two alternatives.  The first option, and perhaps the simplest, would be to modify Article 30 (the Agenda) of the General Assembly’s Rules of Procedure so as to eliminate as mandatory agenda items in the Annual Regular Session “approval of the program-budget” and “determination of quotas.” Then add the following sentence to Article 47 (on Special Sessions) of the Rules of Procedure:  

Each year, the Permanent Council shall convoke a Special Session of the General Assembly in the final trimester of the calendar year to approve the annual Program-Budget, determine the quotas of the member states, and treat other administrative and budgetary issues requiring a decision of the General Assembly.
The other option would be for to amend its Rules of Procedure to include a provision which divides the Regular Session of the General Assembly into two plenary sessions.  One plenary session to treat the Program-Budget and member state quotas – “the Finance and Administration Plenary” (for present lack of a better term); the other to be held at least four months before the Finance and Administration Plenary to treat all other issues – the “Policy Plenary” (for present lack of a better term).  It would also have to modify Article 30 of those Rules to indicate that the budget and quotas would not be treated at the Policy Plenary.
Modifying the Rules of Procedure of the General Assembly need not be a complicated process.  Under Article 85 of those Rules, the General Assembly may do so on its own initiative, or upon the recommendation of the Permanent Council or of the Preparatory Committee.  The approval of budgetary matters requires a vote of two thirds of the Member States under Article 55 of the Charter.  Inasmuch as some might consider the above-proposed changes to be “budgetary matters,” we would suggest that they only be adopted by a vote of at least two thirds of the Member States.
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� In pertinent part, Article 31 states:  “The draft agenda shall be accompanied by a report of the Committee which shall contain such factual and legal background information and, when appropriate, other criteria as may facilitate consideration of the topics.”





