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INTERVENTION DELIVERED BY STEFANO FABENI DURING THE SESSION OF THE COMMISSION ON JURIDICAL AND POLITICAL AFFAIRS OF OCTOBER 22nd, 2009, POINT 3 OF THE AGENDA: AG/RES. 2504 (XXXIX-O/09) “HUMAN RIGHTS, SEXUAL ORIENTATION AND GENDER IDENTITY”


Mr. Chair, respectable delegates of the member States,

Thank you very much for giving me the opportunity to address the topic on the agenda today, that is to say the question of human rights, sexual orientation and gender identity.

First of all, I would like to commend the Commission on Juridical and Political Affairs for having included this topic in the agenda of the day.


As you are aware, this Commission received a mandate established by article 5 of the resolution AG/RES 2504 (XXXIX-O/09), approved in San Pedro Sula on June 4th 2009, to convene this discussion, reiterating the mandate established by article 2 of resolution AG/RES 2435 (XXXVIII-O/08) approved in Medellin on June 3rd 2008.


My first comment precisely aims at highlighting the important trend that the General Assembly has established in the past two years by approving the mentioned resolutions. In particular, the resolution approved in 2008, although rather basic in its structure, was fundamental as it represented an historical step in acknowledging and denouncing human rights violations based on sexual orientation and gender identity in this hemisphere. 


In this sense, these deliberations by the General Assembly are milestones for an inclusive and concrete fight against discrimination and human rights abuses.


The Organization of the American States is the second regional organization taking initiatives to condemn discrimination and human rights violations based on sexual orientation and gender identity, following the Council of Europe, whose Parliamentary Assembly approved in 1981 the Recommendation 924(1981) on discrimination against homosexuals and, later on, in 1989 the Recommendation 1117(1989) on the conditions of transsexuals. These documents were the precursors of a long series of policies
 and other “soft law” instruments, as well as of an established jurisprudence elaborated by the European Court on Human Rights (ECtHR).


To mention a few cases, in the 1981 case of Dudgeon v. UK
 and its progeny (Norris v. Ireland
 and Modinos v. Cyprus
) the Court established that criminalization of same-sex sexual conducts between consenting adults constituted a violation of the right to private life as enshrined by article 8 of the European Convention on Human Rights (ECHR). Later on, in L. and V. v. Austria
 and S.L. v. Austria
, the judges asserted that a different age of consent established by the law for same-sex vis-à-vis opposite-sex sexual activities violated the principle of non discrimination of article 14 of the ECHR, taken in conjunction with article 8 of the ECHR.


In Lustig-Prean and Beckett v. United Kingdom
 and Smith and Grady v. United Kingdom
 the Court asserted that discharge from service of military personnel on grounds of their sexual orientation, following an investigation conducted by the British Army, constituted a breach of article 8 of the ECHR.


Furthermore, in the more recent Bączkowski v. Poland
, the ban for LGBT groups to hold a parade (the equality parade) in 2005 was considered by the Strasbourg judges an infringement of the right to freedom of assembly under article 11 of the ECHR and the right to an effective remedy of article 13 of the ECHR, taken in conjunction with the prohibition of discrimination of article 14, as the Court recognized that the ban had to do with the nature of the event.


As far as issues related to gender identity are concerned, the milestone case is represented by Goodwin v. United Kingdom
, where the Court found that the refusal by British authorities to legally recognize the gender reassignment of the petitioner,  a transsexual woman, on her birth certificates violated her right to privacy under article 8, as well as the right to marry and found a family under article 12 of the ECHR, insofar as her legal status based on her gender of birth did not allow her to marry an opposite sex partner under the law. 


Similarly, in L. v. Lithuania
 the court upheld the arguments of the petitioner, a transsexual man, who had claimed violation of his right to private life under article 8 for not being able to complete his gender reassignment procedure due to the lack of clarity of Lithuanian law and, consequently, to rectify his legal sex. The court also established compensation of pecuniary and non-pecuniary damage for direct and indirect consequences of the situation, including the limited employment opportunities.


The above mentioned cases are only a general overview of the jurisprudence of the European Court.

The second issue I would like to bring to your attention today is the frame within which we should understand the scope of the resolutions of the General Assembly. 


When making reference to violence and human rights violations against individuals on grounds of their sexual orientation or gender identity, we imply first and foremost those basic human rights violations of civil and political rights committed by state or non state actors. In several regions of the world, including the American hemisphere, individuals are arbitrarily arrested and detained on grounds of their sexuality and gender identity. People are murdered, sexually assaulted and subjected to cruel, inhuman and degrading treatments or punishments by state actors and non state actors. The killings of transgender and travesti individuals in some regions of the hemisphere are an increasingly alarming phenomenon, which in some cases almost assumes the dimension of social cleansing. 


We also make reference to those forms of discrimination that may take place in different form and in different contexts of daily life, such as, for instance, access to health, access to work, access to education. 


This understanding is reflected within the international system of protection of human rights. Although there is no explicit reference to sexual orientation and gender identity in international sources of law known as “hard law”, jurisprudence is rather copious on the issue. 


We can identify a starting point, fifteen years ago, when two U.N. human rights mechanisms, respectively special procedures and treaty bodies, started intervening on the issue. In 1994 the Special Rapporteur on violence against women, Radhika Coomaraswamy, addressed the issue of violence against women practicing different sexualities as particular form of human rights violation. Ever since then, special procedures have been consistently addressing human rights violations on grounds of sexual orientation and gender identity in their annual as well as country reports. They have been intervening in several cases of abuses worldwide. As argued by Ignacio Saiz, special procedures analysis “has served not only to identify the specific forms, causes, and consequences of abuses based on sexual orientation and gender identity, but also to promote new approaches to human rights as they apply to human sexuality”
, including intersectional dimension of discrimination and abuse where sexual orientation or gender identity is one factor of vulnerability among others.


As far as treaty bodies are concerned, in 1994 the Human Rights Committee, the body monitoring and interpreting the International Covenant on Civil and Political Rights (ICCPR), in the individual communication Toonen v. Australia
 stated that laws criminalizing sexual conducts between same-sex consenting adults violate the right to privacy established by article 17 of the ICCPR, as well as the principle of non discrimination enshrined in articles 2 and 26 of the ICCPR, whereas the notion of sex, explicitly listed as ground of non-discrimination, would be interpreted as including sexual orientation. 


Also in this case, following this decision, the interventions of treaty bodies on the matter have been countless, both in the context of country review, as well as in general comments. Just to mention a couple, the Committee on Economic, Social and Cultural Rights, the body monitoring and interpreting the International Covenant on Economic, Social and Cultural Rights (ICESCR) in the year 2000 argued, in its General Comment no. 14(2000)
 on the right to the highest attainable standard of mental and physical health of article 12 of the ICESCR, that sexual orientation is a prohibited ground of discrimination for its impact on health status. Even more importantly, General Comment no. 20(2009)
 interpreting the notion of non discrimination of article 2 of the ICESCR reads: ““Other status” as recognized in article 2(2) includes sexual orientation. States parties should ensure that a person’s sexual orientation is not a barrier to realising Covenant rights, for example, in accessing survivor’s pension rights. In addition, gender identity is recognized as among the prohibited grounds of discrimination; for example, persons who are transgender, transsexual or intersex often face serious human rights violations, such as harassment in schools or in the work place”.


The question of denial of survivor pension was also found contrary to the principle of non discrimination of the ICCPR in two decisions delivered by the Human Rights Committee in Young v. Australia
 and X. v. Colombia
. 


In my third comment I would like to focus on the fact that in December we will celebrate the first anniversary of a statement delivered on December 18th, 2008 at the General Assembly of the UN, on the occasion of the 60th anniversary of the Universal Declaration of Human Rights, signed by 67 countries of all continents, including several countries of the American hemisphere. This statement, similarly to resolution 2504, is entitled “Statement on Human Rights, Sexual Orientation and Gender Identity”. 


The language adopted by the UN statement and the one of the resolution of the General Assembly of the OAS are not completely dissimilar. Also, the UN statement, similarly to the OAS resolution, condemns human rights violations based on sexual orientation or gender identity “wherever they occur, in particular the use of the death penalty on this ground, extrajudicial, summary or arbitrary executions, the practice of torture and other cruel, inhuman and degrading treatment or punishment, arbitrary arrest or detention and deprivation of economic, social and cultural rights, including the right to health”
. 


The UN statement, however, went beyond by expressing concern for violence, harassment, discrimination, exclusion, stigmatization and prejudice and, particularly, for urging “States to take all the necessary measures, in particular legislative or administrative, to ensure that sexual orientation or gender identity may under no circumstances be the basis for criminal penalties, in particular executions, arrests or detention”
. 


Similar criminal provisions, already considered contrary to the principles of international law
, as indicated above, are still in force in some member States of the Organization. These laws not only violate human rights but constitute a colonial heritage of two centuries ago, as it has been recently highlighted in the decision of the High Court of Delhi in NAZ Foundation v. Government of NCT of Delhi
. The Court asserted that criminalization of same-sex sexual conducts between consenting adults in private of section 377 of the Indian Penal Code, 1860 violated the Constitutional guarantees of equality and dignity of human beings by creating “a class of vulnerable people that is continually victimized and directly affected by the provision”
. 


I could not close my intervention without highlighting that, whereas human rights violations are still a significant problem, we must acknowledge good practices, legislation and case law that have been developed in this hemisphere on the topics of sexual orientation and gender identity. Only one country in the world has in its Constitution a non discrimination provision that explicitly bans discrimination on grounds of sexual orientation and gender identity, and that country is located in this continent. Significant advances have been achieved through case law, also through landmark decision of constitutional and supreme courts, on a number of issues in several countries. Comprehensive antidiscrimination legislation with focus on specific fields, such as employment and occupation, hate crimes legislation, are in force or are about to be introduced in many countries. And several countries moved beyond by recognizing the rights of same-sex couples. 


With your permission, I would like to conclude with three recommendations, that I believe would help to ensure that the resolution of the General Assembly of the OAS represents the beginning of a process of political commitment of the Organization vis-à-vis the topic of discrimination, so that this meeting will be only the first opportunity for dialogue on issues of sexuality and gender that are often neglected.

In this sense, I would suggest that this space for conversation should open up for a broader dialogue within this Commission, possibly by convening a special session on the topic of human rights, sexual orientation and gender identity open to the participation of the civil society of the region as well as the Inter-American Commission on Human Rights, which is a key actor for the advancement and promotion of human rights of lesbian, gay, bisexual, transgender and intersex (LGBTI) individuals and communities in the region, being also an addressee of the resolution itself. 

Secondly, I respectfully call member States to move forward in the process of negotiation of the draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance, currently under consideration within this Commission. The Santiago Plan of Action of the year 2000, as part of the Regional Preparatory Conference of the Americas against Racism, Racial Discrimination, Xenophobia and Related Forms of Intolerance, that constituted the social and political momentum for the beginning of the discussion on the draft Convention, offered an important space for LGBTI communities and activists, among other different sectors of the civil society. The draft Convention represents that spirit and reflects the idea of the intersectional dimension of discrimination that I mentioned earlier. Advancing in the process of negotiation of an inclusive text, which includes among the fields of non discrimination sexual orientation, gender identity and expression, would be an effective and concrete step at regional level to combat discrimination and would provide concrete mechanisms and instruments to fight violations, offering remedies to the victims, in the spirit of the resolution. 

Finally, I believe it is important that the General Assembly, as supreme organ of the Organization, will keep focusing on the question of human rights, sexual orientation and gender identity, by renewing its support to resolution 2504 in the years to come, but also by considering strengthening its language, in the spirit of the UN statement, as well as by identifying further ways of intervention to combat human rights violations based on sexual orientation and gender identity.

Thank you.
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� Policies include, among others, the criterion of the respect of human rights regardless of sexual orientation and gender identity of the individuals for eligibility to become a member of the Council of Europe. The same holistic approach to the respect of human rights were later on established for eligibility to become member of the European Union with the so-called Copenhagen criteria (criteria set up during the European Council that took place in Copenhagen in June 1993).


� Application No. 7525/76. Judgment of 22 October 1981. 


� Application No. 10581/83. Judgment of 26 October 1988.


� Application No. 15070/89. Judgment of 22 April 1994. 


� Applications Nos. 39392/98 and 39829/98. Judgment of 9 April 2003.


� Application No. 45330/99. Judgment of 9 April 2003.


� Applications Nos. 31417/96 and 32377/96. Judgment of 27 September 1999.


� Applications Nos. 33985/96 and 33986/96. Judgment of 27 September 1999.


� Application No. 1543/06. Judgment of 3 May 2007.


� Application No. 28957/95. Judgment of 11 July 2002.


� Application No. 27527/03. Judgment of 11 September 2007.


� I. Saiz, Bracketing Sexuality: Human Rights and Sexual Orientation: A Decade of Development and Denial at the UN, in Health and Human Rights 7(2):48-80. 


� Communication No. 488/1992, CCPR/C/50/D/488/1992 (1994).


� E/C.12/2000/4 (General Comments), 11 August 2000.


� E/C.12/GC/20 (General Comment), 10 June 2009.


� General Comment No. 20, para. 32.


� Communication No. 941/2000, CCPR/C/78/D/941/2000 (2003).


� Communication No. 1361/2005, CCPR/C/89/D/1361/2005 (2007).


� Statement on Human Rights, Sexual Orientation and Gender Identity at High Level Meeting, delivered by the delegation of Argentina at the UN General Assembly on December 18th, 2008, para. 6.


� Ibid., at para. 11.


� As also underlined by the Inter-American Commission on Human Rights in its Annual Report of 1998 (OEA/Ser.L/V/II.102 Doc.6, April 16, 1999: Follow-up Report on Compliance by the republic of Ecuador with the Recommendations offered by the Inter-American Commission on Human Rights in its 1997 Report on the Situation of Human Rights in Ecuador, para. 39). 


� Decision of the High Court of Delhi of July 2nd 2009, WP(C)7455/2001.


� Ibid., at para. 7.
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