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To:

Ambassador Albert Ramdin, Assistant Secretary General

From:

Jean Michele Arrighi, Secretary for Legal Affairs

Subject:
Opinion of the Secretariat for Legal Affairs (SLA) – requested by the Chair of the Permanent Council for the upcoming regular session of the General Assembly - 2015 

I am pleased to forward herewith, through your good offices, the opinion requested of us by the Chair of the Permanent Council, regarding possible resolutions to be adopted by the General Assembly at its upcoming regular session.

OPINION OF THE SECRETARIAT FOR LEGAL AFFAIRS REQUESTED BY THE

CHAIR OF THE PERMANENT COUNCIL REGARDING THE UPCOMING REGULAR SESSION
 OF THE GENERAL ASSEMBLY – 2015

This opinion, which was requested by the Chair of the Permanent Council, seeks to point out some possible proposals, taking into account the current rules, for the next regular session of the General Assembly to focus its work on the central theme under which the heads of delegation will be gathered.

To that end, we will discuss the powers of the General Assembly, those of the Permanent Council, the rules concerning the agenda, types of resolutions, and, lastly, we will offer some alternatives for achieving the desired objective while fully complying with the rules currently in force.

I. Powers of the General Assembly
The General Assembly is the supreme organ of the OAS (Article 54 of the Charter) and its powers include the following:

a.
To decide the general action and policy of the Organization, 

b.
To determine the structure and functions of its organs,

c.
To adopt general standards to govern the operations of the General Secretariat (see as well in that regard the provisions outlined in the last paragraph of Article 113), 

d.
To consider the observations and recommendations presented by the Permanent Council with regard to the reports that should be presented by the other organs listed in Article 91.f of the Charter (CIDI, Inter-American Juridical Committee, IACHR), those that the General Assembly itself may require, or those required under other conventions, as in the case of the Inter-American Court of Human Rights,  

e.
To establish the bases for fixing the quotas of each government (Article 55 of the Charter), 
f.
To approve the program-budget.

It also falls to the General Assembly to decide on what measures to adopt in case the constitutional order in a member country is disrupted (Article 9 of the Charter and provisions of Resolution 1080 and of the Inter-American Democratic Charter). 

It is also the body that elects the Secretary General, the Assistant Secretary General, the members of the Inter-American Juridical Committee, and the members of the IACHR, as well as those of the Justice Studies Center of the Americas, the Administrative Tribunal, and the Board of External Auditors. Its members, who are in turn are party to the American Convention on Human Rights, elect the judges of the Inter-American Court.

It exercises all of these powers during its annual, regular sessions and during its special sessions, the latter convened by the Permanent Council under the provisions of Article 58 of the Charter.

II.
Powers of the Permanent Council
The Permanent Council's functions and powers, set forth in the OAS Charter and other legal instruments, are many and varied. For the purpose of this request, it is sufficient to note what Article 91 of the Charter states, including:

a.
Carry out those decisions of the General Assembly the implementation of which has not been assigned to any other body,

b.
Watch over the observance of the standards governing the operation of the General Secretariat and, when the General Assembly is not in session, adopt provisions of a regulatory nature that enable the General Secretariat to carry out its administrative functions,

c.
Submit recommendations to the General Assembly with regard to the functioning of the Organization and the coordination of its subsidiary organs, agencies, and committees,

d.
Act as the Preparatory Committee of the General Assembly.

This Preparatory Committee is responsible for preparing the draft agenda for each session of the General Assembly (Article 60 of the Charter).

III.
Agenda and Resolutions
The Organization's agenda is considered by the General Assembly and has been gradually expanded over time. One needs only to compare the agenda for the first regular session – in 1971, when 36 resolutions were adopted – with the most recent regular session, in 2014, when the General Assembly adopted 6 declarations and 57 resolutions. Until recently, the practice had been to have a resolution for each agenda item. Recently, efforts have been made in certain areas to group more than one agenda item under a single resolution, called an "omnibus resolution." There is no legal impediment to this. Thought can be given to a single resolution covering the entire agenda as well as to more than one resolution for each agenda item. That is a decision up to the General Assembly as best suits its purposes.

We already noted in Chapter 1 the decisions adopted by the General Assembly regarding the structure of the other organs of the OAS. Of course, not every session adopted these. If there is no reason to change the structure of a body, there will be no decision:  that body continues with the same activities and structure that it already has. If what is desired instead is to change a particular general rule, or certain ones, governing the operations of the General Secretariat or of any statutory rules of one or more of the organs of the Organization, a resolution will be required. We thus find many rules adopted long ago, which are still in force and do not need to be renewed to that end. A good example are the statutes of the organs, including the Permanent Council's own, which was adopted in 1970, and has only been amended when so decided by the General Assembly; or the Rules of Procedure of the General Assembly itself, which was also adopted in 1970, with minor amendments later on.

Other resolutions mostly refer to "action and general policies of the Organization" – that is, to action by the organs that make up the Organization, which are listed in Article 53 of the Charter. These decisions are related in particular to the Permanent Council's and the General Secretariat's activity. There we also find resolutions – which were adopted long ago – still in force without needing to be renewed. To cite just two examples, that is the case with the 1971 resolution that created the status of permanent observer, or the 1989 resolution requesting that Regular Fund resources not be used to finance election observation missions. Others, however, are regularly updated and revised by the Permanent Council through their respective Committee, such as the resolution updating the mandates contained in the "Inter-American Program of International Law," which was first adopted by the General Assembly in 1997.

A third group of General Assembly decisions is not directed at the organs of the Organization but rather at the member states themselves. These decisions are often called declarations or are in the form of exhortations in the text of some resolutions. They convey a political message and therefore their repetition session after session depends on the political will of the members.

Nor, in general, does each resolution correspond to one and only one of these types. A single resolution may contain an exhortatory paragraph, another paragraph proposing a new activity to an organ, and yet another that merely recalls or repeats an earlier decision.

In keeping with Article 31 of the Rules of Procedure of the General Assembly, the Preparatory Committee is to transmit the draft agenda to the governments at least 45 days before the opening date of the session (unlike for special sessions, which are governed by Article 35 of the Rules of Procedure). Subsequently, at least 30 days prior to the opening date of that session, a new topic may be included by a vote of two thirds of the states (Article 33).

After that, once the session has begun, a new topic may be added if it concerns “urgent and important” matters, with a vote of two thirds of the OAS member states (Article 34).

Another question has to do with draft resolutions on the different agenda items. Article 37 of the Rules of Procedure of the General Assembly reads: “Whenever possible, draft declarations, resolutions, or recommendations relating to the agenda shall be presented to the Secretary General of the Organization prior to the beginning of the Assembly session. The deadline for the presentation of drafts after the session has begun shall be established by the General Assembly at its first plenary session.”

In summary, the first point is approval of the draft agenda by the Preparatory Committee, in principle, 45 days or at least 30 days before the start of the session. The second is the presentation of the draft resolutions, which may take place within the first hours after the session has begun. And, as we said earlier, a resolution may be presented on a single topic or several on a single topic, or one on several topics.

It is therefore a matter of priority to reach prompt agreement on the agenda. Pursuant to Articles 29 and 30, the draft agenda shall take into account, among other things, the topics proposed by the member states; those agreed to by the General Assembly at previous sessions; those recommended by other organs; matters that, in the opinion of the Secretary General, may threaten peace, security, or development; the observations of the Permanent Council on the reports of the organs listed in said articles; election of officers of organs, agencies, and entities; and determination of quotas and budget. In some of these cases, for example, approval of the budget, an agreement already exists whereby this should be done in a special session.

Once the agenda has been approved on the basis of the foregoing criteria, for which, as occurred recently with the budget, some topics could become the subject matter of a subsequent special session, there is the stage of presentation, through the Permanent Council, of the draft resolutions. In this regard, it must be borne in mind that the time frame is distinct and extends to the start of the General Assembly session; that there does not have to be a resolution by topic but rather it is possible for a single resolution to cover more than one point; that there is no need for a new resolution if it simply repeats earlier resolutions; and that, on the other hand, adoption by the General Assembly is required for new activities assigned to an organ or to make changes in its structure.

IV.
Possible alternatives for the next regular session of the General Assembly
1.
With respect to the agenda:

Bearing in mind that the heads of delegation will specifically discuss proposals for the future of the Organization, this should be its central theme set out as agenda item, without prejudice to other routine or necessary matters on this occasion (election of officers for the session, adoption of the agenda, elections to be held for some organs).

As concerns the rest of the usual agenda, comprising some 50 or more items listing each of the topics with their corresponding draft resolutions submitted by the Permanent Council, which are adopted one by one when they are not the subject of protracted debate in the General Committee, we propose that all of this be reduced to a single agenda item: “Report of the Permanent Council submitting the attached drafts for adoption.”

2.
With respect to the resolutions:

Notwithstanding those resolutions and declarations that the General Assembly decides should be considered as separate items, the aforementioned proposed agenda item on the Permanent Council report and the attached draft resolutions could be addressed in a single General Assembly resolution that, without mentioning each of the resolutions in detail, would take note of the report and adopt the attached resolutions. It is of course advisable for the Council to submit only those resolutions that will not be the subject of new negotiations during the session, thus avoiding, among other things, the need for a General Committee. In addition, through the same resolution the General Assembly could instruct the Permanent Council to propose to the next regular session, taking into account the purposes of the Organization established in its Charter, the new Strategic Vision, and the results of the dialogue of heads of delegation, an updated agenda and draft resolutions consistent with it. Consideration could also be given to requesting the Permanent Council to propose a revised version of the Rules of Procedure of the General Assembly, to enable the Assembly to provide the necessary time for dialogue among the member states, at the highest possible level and on a topic of common interest.

We would therefore have a single resolution that would make it possible to adopt the resolutions submitted by the Permanent Council in a straightforward and expeditious fashion and that would instruct the Permanent Council to review the procedures now governing the work of the General Assembly.

Washington, D.C., April 27, 2015
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