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CJI/O/18/2008

Excellency,

I have the honour to forward to Your Excellency resolution CJI/RES.150 (LXXIII-O/08), Opinion of the Inter-American Juridical Committee on the Directive on Return adopted by the Parliament of the European Union, adopted at the session held on August 8, 2008, of the 73rd regular session of the Inter-American Juridical Committee. 

I avail myself of this opportunity to express to Your Excellency the assurances of my highest esteem and consideration.

Jaime Aparicio

Chairman 

Inter-American Juridical Committee

His Excellency

Ambassador Nestor Mendez

Chairman of the Permanent Council 

Permanent Representative of Belize

to the Organization of American States 

Washington, D.C. - E.U.A.
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4 to 14 August, 2008                                 
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Rio de Janeiro, Brazil
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Original: Spanish

CJI/RES. 150 (LXXIII-O/08)
OPINION OF THE INTER-AMERICAN JURIDICAL COMMITTEE
ON THE DIRECTIVE ON RETURN ADOPTED BY THE 
PARLIAMENT OF THE EUROPEAN UNION 

THE INTER-AMERICAN JURIDICAL COMMITTEE, 
HaVING considerED and debated the Directive on Return adopted by the Parliament of the European Union, the objective of which is to establish uniform procedures and norms for the States of the European Union in respect to the return of non-documented immigrants to their countries of origin;

EMPHASIZING that the migratory policy of a State or group of States is essentially ruled by its internal or community law within the limits set by international law;

BASED ON the contents of the Charter of the Organization of the American States and the Statutes of the Inter-American Juridical Committee as regards the latter’s autonomy and capacity for initiative;

ACKNOWLEDGING that Advisory Opinion OC-18/03 issued by the Inter-American Court of Human Rights, on the topic of the legal condition and rights of non-documented immigrants, states that “general obligation to respect and guarantee human rights binds States, regardless of any circumstance or consideration, including the migratory status of a person.”;

AWARE too that the same opinion states that “right to due process of law must be recognized as one of the minimum guarantees that should be offered to any migrant, irrespective of his migratory status”, and that “the migratory status of a person cannot constitute a justification to deprive him of the enjoyment and exercise of human rights”;

TAKING INTO ACCOUNT that the Statutes of Refugees establishes the Principle of “Non-Return”, that is, no State can, “by expulsion or devolution, by any means leave a refugee on the borders of territories where his/her life or liberty are in jeopardy”, and that the American Convention on Human Rights prohibits the collective expulsion of foreigners;

RECALLING that the American Convention on Human Rights establishes the pledge of States to “... respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of … national … origin”;

EMPHASIZING that the International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families sets forth that they “shall have the right to have recourse to the protection and assistance of the consular or diplomatic authorities of their State of origin, ... In particular, in case of expulsion, the person concerned shall be informed of this right without delay and the authorities of the expelling State shall facilitate the exercise of such right”,

RESOLVES:

1. To manifest its concern that the contents of the directive approved by the Parliament of the European Union might be applied or interpreted in such a way that it is not consistent with the international instruments with regard to respect and protection of the human rights of immigrants, for the following reasons:

It does not offer adequate guarantee of due legal process for immigrants liable to expulsion;

It implies mechanisms for internment that are inconsistent with the international principles of International Law and provisions contained in the internal legal systems of the States;

It offers inadequate protection to immigrants in vulnerable conditions, especially as regards children and adolescents, or when it refers to situations that could affect family unity;

It entails situations of detention in penal centers, thereby affecting basic guarantees of immigrants by likening them to people accused of or condemned for crimes;

It offers insufficient commitments in respect to asylum and refuge to ensure that individuals who are subjected to persecution in their country are not returned to there;

It entails internment measures that are not duly proportionate to the situation of immigrants or to pertinent international instruments on human rights;

The norms as regards prohibited entry allow for arbitrary and inflexible application, which tends to stigmatize expelled individuals by likening them to delinquents and opening the doors to deny them future exercise of essential rights, such as the right to asylum or family regrouping;

The existence of lacunae, imprecision and ambiguity that affect the clarity of the Directive on Return and unduly widen the scope for its interpretation and application.

2. To manifest that establishing a special legal system for a group of countries in a determined geographical area cannot contain norms that do not harmonize with the general principles of international law, to which any international organization or international agreement should be subordinated, including community-type models with certain characteristics of autonomy or exceptionality.

3. To reiterate categorically that no State should consider an individual’s migratory status as a crime in itself, or for that reason adopt measures of a penal nature or for the equivalent effect.

4. To manifest the need to use appropriate means to avoid undue interpretation or application of the Directive on Return approved by the Parliament of the European Union in a manner inconsistent with international obligations on the matter, both of a conventional and customary nature. 

5. To stress the importance for the Member States of the OAS to preserve and strengthen the framework of fundamental guarantees in the treatment of immigrants, as an essential and exemplary characteristic within the Inter-American System of Protection of Human Rights and Fundamental Freedoms.

This resolution was approved unanimously at the session held on August 8th, 2008, by the following members: Drs. Ricardo Seitenfus, Ana Elizabeth Villalta Vizcarra, Guillermo Fernández de Soto, Jorge Palacios Treviño, Mauricio Herdocia Sacasa, Freddy Castillo Castellanos, Jaime Aparicio, Jean-Paul Hubert, Hyacinth Evadne Lindsay and Antonio Fidel Pérez.
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