PAGE  

[image: image1.emf] 

OEA/Ser.G

CP/doc. 4472/10
3 March 2010
Original: Spanish

ANNUAL REPORT OF THE Administrative Tribunal (tribad)

TO THE GENERAL ASSEMBLY

This document is being distributed to the permanent missions
and will be presented to the Permanent Council of the Organization

http://scm.oas.org/pdfs/2010/CP23853E-1.pdf 

http://scm.oas.org/pdfs/2010/CP23853E-2.pdf 
[image: image2.wmf]PERMANENT COUNCIL

OEA/Ser.R

TRIBAD/Doc.1/09

December 31, 2009 

                                                                                        Original: Spanish
ADMINISTRATIVE TRIBUNAL

OF THE ORGANIZATION OF AMERICAN STATES

ANNUAL REPORT - 2009

GENERAL SECRETARIAT

ORGANIZATION OF AMERICAN STATES

WASHINGTON, D.C. 20006

CONTENTS
  Page
I. BACKGROUND
..1-3 

A Composition of the Tribunal
..1

B Statute and Rules of Procedure
..1

C Election of the first members of the Tribunal
..2

D Installation of the Tribunal
..2

E Jurisdiction of the Tribunal
..2

F General Principles
..3

II. GENERAL INFORMATION ……………………………………………………………...3-4
A Composition of the Tribunal……………………………………………………….....3

B The Secretariat of the Tribunal …………………………………………….………...4

C Submission of the 2008 Annual Report……………………………………………....4
III. GENERAL ASSEMBLY OF THE OAS..………………………………………………….4-6


A 
Thirty-ninth regular session of the General Assembly……………………...………..4

1. Resolutions adopted by the General Assembly related to the 
Administrative Tribunal of the OAS…………………………………………………4

2. Election of a member of the Tribunal…...……………………………………………5  

B 
Thirty-eighth special session of the General Assembly……..............................5

C
Fortieth regular session of the General Assembly …………………...………………5


1.
Annual Report for 2009    ………………….………………………………………...5


2.
Election of a member of the Tribunal ………………………………………………..5
IV. ACTIVITIES DURING THE YEAR 2009………………………………………………….....6-13 

A 
Visit by the Executive Director of CARICAD…………………………………….....6

B  
Processing of Complaint 291……………………………………..…………………..7

C  
Fifty-seventh regular session of the Administrative Tribunal …………………………8

1. Members of the Tribunal present …………………………………………………….8

2. Approval of the Draft Amendment of the Statute 

of the Administrative Tribunal ……...........................................................................8

3. Evaluation of the Draft Amendment to the Rules of Procedure
 
of the Administrative Tribunal ……………………………………………………..10

4. Meeting with the President of the Staff Association, Mr. René Gutiérrez……….....11
5. Resolutions adopted during the 57th regular session ………………………………..12

5.1 Resolution 362, “Presentation of amendments to the Statute of the Administrative Tribunal of the OAS to the General Assembly”……………………………………………………………………….12
5.2 Resolution 363, Complaint 291 “José Sandoval v. Secretary General

 of the OAS”…………………………………………………………………….12
5.3 Resolution 364, “Vote of Appreciation to the support staff  

of the Administrative Tribunal of the OAS”…………………………………….12
5.4 Resolution 365, “Support for the CARICAD initiative 
regarding the possible conclusion of a special agreement

 between the OAS Administrative Tribunal and CARICOM”…………………..12
D. Consultations……………………………………………………………………………...13

V. PUBLICATIONS AND LIBRARY OF THE ADMINISTRATIVE TRIBUNAL………….13
VI. 
FINANCIAL SITUATION.……………………………………………….............................14

VII. 
LABOR STATUS OF ADMINISTRATIVE TRIBUNAL STAFF…………………………14
VIII. 
CONCLUSIONS AND RECOMMENDATIONS…………………………………………..15

            ANNEXES...........................................................................................................................16-31
Annex I    Resolution 362
..16
Annex II   Resolution 363..………………………..................................................................26  

Annex III Resolution 364……………………………………………………………………28
Annex IV Resolution 365…………………………………………………………………………….30
annual report of the administrative tribunal
of the organization of american states 2009

I.  BACKGROUND

A. Establishment of the Tribunal


At its first regular session, in San José, Costa Rica, the General Assembly of the Organization of American States (hereinafter “GA/OAS”) adopted resolution AG/RES. 35 (I-O/71)
/ during its ninth plenary session, on April 22, 1971.  It provided as follows:

1. To create the Administrative Tribunal of the Organization of American States (hereinafter the “Tribunal”).

2. To empower the Permanent Council of the OAS to adopt the pertinent statutes and constitute the aforesaid tribunal within sixty days from the closing date of the present session, bearing in mind the draft prepared by the General Secretariat and any proposals that may be presented by the governments of the member states.


B. Statute and Rules of Procedure


In compliance with the mandate conferred upon it, as cited in the preceding paragraph, the Permanent Council of the OAS adopted the Statute of the Administrative Tribunal of the Organization of American States (hereinafter the “Statute”) by resolution CP/RES. 48 (48/71) of July 16, 1971.


On September 16, 1971, the Permanent Council of the OAS elected the first Members of the Tribunal.


Later, on May 1, 1974, at its fourth regular session, in Atlanta, Georgia, the GA/OAS adopted resolution AG/RES. 158 (IV-O/74)
/ which entrusted to the Tribunal the task of preparing a draft amendment of its Statute. The Tribunal complied by preparing the draft, which was approved by the Permanent Council of the OAS in resolution CP/RES. 142 (158/75).


In October 1979, at its ninth regular session, in La Paz, Bolivia, the General Assembly of the OAS adopted resolution AG/RES. 414 (IX-O/79), in which it amended Article III, paragraph 3, of the Tribunal Statute. That paragraph confirmed that the length of the term of Members of the Tribunal would be six years and stated that they could be reelected only once.


Finally, in 1997, the GA/OAS, meeting in Lima, Peru, approved the amendments to the Statute by resolution AG/RES. 1526 (XXVII-O/97).


Similarly, the Rules of Procedure of the Administrative Tribunal (hereinafter the “Rules of Procedure”) were adopted on October 24, 1975, by its Members.  They were amended on November 20, 2000, by resolution No. 340.


C. Election of the first Members of the Tribunal


As indicated in the preceding section, pursuant to the first transitional provision of the Statute,
/ the Permanent Council of the OAS elected the first Members of the Tribunal on September 16, 1971, and determined their respective terms by drawing lots, with the following results:


Principal Members

· Mr. Juan Bautista Climent Beltrán (Mexico)

· Dr. Mozart Víctor Russomano (Brazil)

· Dr. Carlos Giambruno (Uruguay)


Alternates

· Dr. Carlos Alberto Pigretti (Argentina)

· Dr. John Luis Antonio Passalacqua (United States)

· Mr. Ronaldo Porta España (Guatemala)


D. Installation of the Tribunal


On January 24, 1972, in a formal ceremony, with the Chair of the Permanent Council of the OAS presiding, and attended by other Permanent Council of the OAS members, the Secretary General, the Assistant Secretary General, high officials of the General Secretariat of the OAS, members of the Staff Committee, and other special guests, the Tribunal was inaugurated with all its Members present.

E. Jurisdiction of the Tribunal


In accordance with its Statute, the Tribunal is competent to “hear those cases in which members of the staff of the General Secretariat of the Organization of American States allege nonobservance of the conditions established in their respective appointments or contracts or violation of the General Standards for the operation of the General Secretariat or other applicable provisions, including those concerning the Retirement and Pension Plan of the General Secretariat.”
/

It bears noting that the Tribunal’s jurisdiction may be extended “to any inter-American specialized organization of the Organization of American States as defined in the Charter of the Organization, as well as to any interested American intergovernmental organization, in accordance with the terms established by a special agreement to be concluded for the purpose by the Secretary General with each such specialized organization or interested American intergovernmental organization.”
/
On February 18, 1976, a special agreement was signed to extend the jurisdiction of the Tribunal to the Inter-American Institute of Agricultural Sciences (hereinafter “IICA”).


F. General principles


The Tribunal is an organ of the Organization, and is governed by the following principles and other provisions of its Statute:
/
1. As the supreme organ of the Organization of American States, the General Assembly of the OAS has the final authority to determine the scope and meaning of its own resolutions as it applies them;

2. The Tribunal, like all other organs of the Organization, is subordinate to the General Assembly of the OAS;

3. The function of the Tribunal is to adjudicate disputes between the Secretary General and the staff members of the General Secretariat arising out of the employment relationship;

4. Determining the general salary policy for the personnel of the General Secretariat is the exclusive responsibility of the General Assembly of the OAS, and the General Assembly has not delegated that authority to any other organ;

5. For the adjudication of any disputes involving the personnel of the General Secretariat, the internal legislation of the Organization shall take precedence over general principles of labor law and the laws of any member State; and, within that internal legislation, the Charter is the instrument of the highest legal order, followed by the resolutions of the General Assembly of the OAS, and then by the resolutions of the Permanent Council of the OAS, and finally by the norms adopted by the other organs under the Charter - each acting within its respective sphere of competence;

6. Any decision of an organ subordinate to the General Assembly of the OAS which violates the basic principles set out in the foregoing provisions is ultra vires and not binding on the Organization, the General Secretariat, its personnel, or the member states.

II. GENERAL INFORMATION

A. Composition of the Tribunal


Pursuant to article III of the Statute, the Tribunal is composed of six members elected by the General Assembly of the OAS, with a six-year mandate; they may be re-elected once. The purpose of the members’ rotation is that the General Assembly of the OAS should elect a different member of the Tribunal every year.
      
The Tribunal is currently composed of the following members:
· Judge Lionel Alain Dupuis, (Canada) 

· Judge Andre M. Surena, (United States)

· Judge Héctor Enrique Arce Zaconeta (Bolivia)

· Judge Homero Máximo Bibiloni (Argentina)

· Judge Susie D’Auvergne (Saint Lucia)

· Judge Alma Montenegro de Fletcher  (Panama) 

During the year 2009 the president of the Tribunal was Judge Lionel Alain Dupuis and the Vice-president was Judge Andre M. Surena.
B. The Secretariat of the Tribunal
      
In accordance with article 4 of the Tribunal’s Rules of Procedure, the General Secretary of the OAS appointed Mr. Reinaldo Rodríguez Gallad, Principal Legal Officer, as Secretary of the Administrative Tribunal, effective January 1, 2003. The Secretary of the Administrative Tribunal also serves Principal Legal Officer in the Department for Special Legal Programs of the Secretariat for Legal Affairs.

It should also be noted that, during this reporting period, Ms. Mercedes Carrillo Zamora, legal assistant of the Tribunal from June 1, 2007, also served in the Secretariat of the Administrative Tribunal, as did Ms. Rossana Delucchi during the first semester of the year. 

C. Submission of the 2008 Annual Report
The annual report of the Administrative Tribunal for 2008 was submitted by its secretary before the General Committee of the Permanent Council of the OAS in February of 2009. The Permanent Council thanked the Administrative Tribunal for its timely submission of the annual report. It accepted the report’s recommendations and agreed to submit them to the Assembly in its thirty-ninth regular session.
On the same day, some delegations took the opportunity to present their observations regarding the report and highlighted, inter alia, the Tribunal’s determination to foster a permanent dialogue for cooperation with the other organs, agencies, and entities of the Organization.
III. GENERAL ASSEMBLY OF THE OAS

A. Thirty-ninth regular session of the General Assembly
The Administrative Tribunal was represented by Judge Andre M. Surena and by its Secretary, Mr. Reinaldo Rodríguez Gallad, at the thirty-ninth regular session of the General Assembly of the OAS, held in San Pedro Sula, Honduras, on June 2 and 3, 2009.
1. 
Resolutions adopted by the General Assembly related to the Administrative Tribunal of the OAS
a.  AG/RES. 2439 (XXXIX-O/09): In this resolution, the General Assembly urged the member states and the organs, agencies, and entities of the Organization of American States (OAS) as well as organizers of OAS-related events to use, whenever feasible and convenient, current communications technology, not only as one of the austerity measures being implemented among member states and within the General Secretariat, but also as part of the process of modernizing the Organization’s technological assets.

The General Assembly took the opportunity offered by this resolution to acknowledge the Administrative Tribunal’s commitment regarding the Organization’s austerity measures and to highlight the example given by this organ during its 56th Regular Session, which used teleconferencing in its hearings for witnesses and for oral debate in Complaint 287 “Juan Kassar v. Secretary General of the OAS.”

b.  AG/RES. 2484 (XXXIX-O/09): In this resolution the General Assembly took note of the observations and recommendations of the Permanent Council on the 2008 annual reports of the organs, agencies, and entities of the Organization, underscoring the Administrative Tribunal’s initiative to maintain ongoing dialogue for cooperation and coordination with the other organs, agencies, and entities of the Organization, and the efficient manner in which it is performing its functions, which results in significant savings for the Organization.

2. 
Election of a member of the Tribunal
In its fourth plenary session held on June 4, 2009, and by acclamation, the General Assembly of the OAS re-elected Ms. Alma Montenegro de Fletcher, of Panama, as a Judge of the Administrative Tribunal for the period 2010-2015 (AG/doc.5007/09).
B. Thirty-eighth special session of the General Assembly

In its thirty-eighth special session, by resolution AG/RES. 1 (XXXVIII-E/09) of September 30, 2009, the General Assembly assigned the Administrative Tribunal of the OAS and its Secretariat the sum of 53,000 dollars for its operation during 2010 (Section I.2.3-32C).

This significant reduction of US$ 148.400 in the budget authorized to the Administrative Tribunal for the year 2009 was due to the assignment, for budgetary reasons, of the P-4 level position of Secretary of the Administrative Tribunal to the Department for Special Legal Programs, where the Tribunal’s secretary simultaneously functions as Principal Legal Officer. In addition, in this resolution the decision was made to maintain the honoraria of the members of the Administrative Tribunal at US$150/day (Section III.B.15 of the operative part of the resolution).

C. Fortieth regular session of the General Assembly
1.
Annual Report for 2009

In its fortieth regular session to be held in Peru, in June of 2010, the General Assembly, pursuant to the provisions of article 91 f) of the Charter of the Organization, must consider the observations and recommendations made by the Permanent Council of the OAS regarding this report.
2.
Election of a member of the Tribunal
In the aforementioned period, the General Assembly of the OAS must elect a member of the Tribunal to fill the vacancy that will exist as the mandate of Judge Lionel Alain Dupuis (Canada) expires.
Judge Lionel Alain Dupuis was elected by the General Assembly’s meeting in Caracas in June of 1998, for the period 1999-2005.  He subsequently was re-elected in the thirty-fourth regular session of the General Assembly, held in Quito in 2004, for the period 2006-2011.
In its election of a new member of the Tribunal, the General Assembly of the OAS must bear in mind the provisions of article III.2 of the Statute of the Administrative Tribunal, which establishes that “each member must be a national of an OAS member state, but no two members may be nationals of the same Member State. All members shall be experienced lawyers, law professors, or judges by profession and shall serve strictly in their personal capacity.”
      
Likewise, article 1 of the Rules of Procedure provides that “the following persons are ineligible to serve as members of the Tribunal: permanent representatives of the member states on the organs, agencies, or entities of the Organization; persons who serve permanently on those bodies in any capacity; staff members of the General Secretariat.”
     
It is important to underscore that the member elected by the General Assembly of the OAS in its fortieth regular session will assume his or her position on January 1, 2011 for a period of six consecutive years.
Finally, it should be noted that the procedure for the election of a member of the Tribunal by the General Assembly of the OAS is established in Annex II of the Rules of Procedure of the General Assembly of the OAS.
IV. ACTIVITIES DURING THE YEAR 2009
A. Visit by the Executive Director of CARICAD

In a note dated May 13, 2009 addressed to the Secretary of the Administrative Tribunal, Mr. Reinaldo Rodríguez Gallad, the Director of the Caribbean Center for Development Administration (CARICAD), Ms. Jennifer Astaphan, requested a meeting that would also include the Vice-president of the Administrative Tribunal, Judge Andre M. Surena, and the Executive Director of the Caribbean Law Institute (CLIC), Professor Winston Anderson.

The meeting was requested due to the CLIC’s interest in learning about the methods for the solution of labor disputes in the Organization, since CLIC had been charged with writing a report on the nature, structure and scope of a possible Administrative Tribunal for CARICOM.

The meeting of the executive directors of the CLIC and the CARICAD with the secretary and vice-president of the Administrative Tribunal took place on June 9, 2009. In it, the Secretary of the Administrative Tribunal described for the participants the principles guiding the actions of the Tribunal, its structural and technical features, its composition and its general operation. The secretary of the Tribunal also mentioned the Special Agreement signed between the Administrative Tribunal and the Inter-American Institute for Cooperation on Agriculture (IICA) in 1976 to extend the competence of the Administrative Tribunal of the OAS to include labor disputes between the IICA and its staff.

Based on the secretary’s remarks, and considering that the Special Agreement TRIBAD-IICA had been in force for 33 years, with highly satisfactory results, the possibility was discussed of signing a similar agreement between TRIBAD and CARICOM.

The signing of such an agreement would benefit both organizations, based on the following:
· The several different agencies and entities of CARICOM would have an organ for dispute resolution with a stability and reliability given by its more than 35 years of existence and its own established jurisprudence.
· By extending the jurisdiction of TRIBAD to CARICOM, the latter, in addition to avoiding all the institutional scaffolding required by the creation of a new administrative tribunal, would save a considerable amount of money in its annual budget, since it would not need to have additional funds to cover costs such as, inter alia: honoraria of the judges, operational expenses of a secretariat for the tribunal and its employees, costs related to the processing of a complaint, and expenses related to meetings of the judges. In contrast, as is the case with IICA, a special agreement between the TRIBAD and CARICOM would encourage the latter to transfer an annual fee to help with the operation costs of the Administrative Tribunal of the OAS, and thus any staff member of one of the agencies and entities attached to CARICOM would have the right to lodge a complaint before the TRIBAD.
· Finally, with respect to the Administrative Tribunal of the OAS, the signing of a special agreement between it and CARICOM would increase the activity of our Tribunal following the considerable increase in the flow of complaints that would be received, which in turn would foster the production of internal case law and the strengthening of the Tribunal.

Based on the foregoing considerations, in their 57th regular session held in November, 2009, the members of the Administrative Tribunal applauded this initiative and decided in Resolution 365 to invite the competent CARICOM authorities to meet with representatives of the Administrative Tribunal of the OAS to discuss in depth the feasibility of carrying out this valuable initiative, as well as the advantages that a possible agreement would provide for both organizations.

B. Processing of Complaint 291
On July 21, 2009, Mr. José Sandoval, a former staff member of the Department of Relations with the Host Country of the Secretariat for External Relations, filed a complaint before the Administrative Tribunal of the OAS alleging failure to comply with his contract by the Secretary General with respect to payments owed to him due to his recent departure from the organization; these payments had been established in an agreement of April 27, 2009, signed by the complainant and the Department of Human Resources.
On July 29, 2009, the Secretary of the Tribunal transmitted the complaint to the other party; there was no response to the complaint because on August 7, 2009, counsel for the complainant filed a brief stating that differences between both parties had been resolved, and requesting that the complaint be considered to have been voluntarily withdrawn.
In this regard, pursuant to the provisions of article 59 of the Administrative Tribunal’s Rules of Procedure, and acknowledging that the parties have the right to withdraw their petitions and extinguish their procedural relations through conciliation, the members of the Administrative Tribunal decided in their Judgment 363 to accept the withdrawal of Mr. José Sandoval’s complaint against the Secretary General of the OAS and to order the closing of the case file.

The aforementioned Resolution 363 is attached to this report (Annex II).


C. Fifty-seventh Regular Session of the Administrative Tribunal
1. Members of the Tribunal present

This session was held on November 23 and 24, 2009, in the Miranda Hall of the main building of the Organization of American States, in Washington, D.C. Attending were the following members of the Tribunal: 
· Judge Andre M. Surena (United States), Vice-president
· Judge Homero Máximo Bibiloni (Argentina)

· Judge Alma Montenegro de Fletcher (Panama)

· Judge Susie D’Auvergne (Santa Lucia)

Judge Héctor Enrique Arce of Bolivia also participated, and sent his observations in writing to the Secretariat of the Administrative Tribunal, in order for them to be considered during the work sessions.
It should be noted that during the first session, Judge Suzie D’Auvergne of Saint Lucia was sworn in. Due to the vacancy created by the expiry of Judge Albert Matthew’s (Dominica) mandate, she was appointed as a member of the Administrative Tribunal of the OAS for the period January 1, 2009 to December 31, 2014.
In this meeting of the Tribunal all the work sessions were chaired by the vice-president of the Administrative Tribunal, Judge Andre M. Surena.
2.   Approval of the Draft Amendment of the Statute of the Administrative Tribunal

Bearing in mind that in  the 53rd regular session the members of the Administrative Tribunal recognized the need to amend some provisions both in the Statute as in its Rules of Procedure, for reasons of procedural economy and expeditiousness, the secretary of the Administrative Tribunal, Mr. Reinaldo Rodríguez Gallad, took the opportunity offered by the 56th regular session held in Panama, in April of 2008, to present to the members of the Tribunal a preliminary draft with the main amendments proposed to the Rules of Procedure of the Administrative Tribunal.

Since a considerable number of the proposed amendments to the Rules of Procedure depended on the prior amendment of the Statute (which can only be authorized by the General Assembly), the members of the Administrative Tribunal, in their 56th session, adopted Resolution 358 by which they agreed to meet in 2009 for the discussion and subsequent approval of the draft amendment of their Statute.

Bearing the foregoing in mind, and in compliance with Resolution 358, in their 57th regular session held in November 2009, the members of the Administrative Tribunal adopted Resolution 362, approving the proposed amendments to the Tribunal’s Statute, and transmitting them to the fortieth regular session of the General Assembly to be held in June of 2010, for their consideration.

Among the main amendments proposed to the Statute of the Administrative Tribunal, the following can be noted:
· Adaptation of the rules regarding the constitution of the Tribunal in panels to attend sessions

Article III.6 of the Statute of the Administrative Tribunal provides that “the Tribunal will meet in sessions in panels of three members.” The repeal of this paragraph responds to the need of excluding a discontinued practice, i.e., the constitution of the Tribunal in panels. It has become evident over recent sessions held by the Tribunal that the most practical way of attending to the matters on the agenda is to equally distribute all the complaints and other matters submitted for consideration among all the members of the Tribunal who are present.


In addition, as paragraph b states, the members of the Tribunal forming the panels must be selected a priori by the president of the Tribunal before the next session. In the opinion of the Tribunal, to keep this norm would be impractical since the usual amount of time between one session and another is between 6 and 12 months, which makes it difficult for the president of the Tribunal, at the moment of constituting a panel, to predict whether the judges that would constitute the next panel can in fact be available to attend the corresponding session.

Although in practice this norm has not been applied for a long time (see, in fact, Resolution 355 of 2006 establishing that henceforth all the Tribunal’s judges would be called to participate in the next session), nevertheless keeping its language in the Statute creates an impediment for the members of the Tribunal to make many of the amendments they consider necessary to their Rules of Procedure. For this reason it is necessary to amend this provision.
· Elimination of the requirement of a deposit for the filing of a complaint before the Administrative Tribunal

The requirement that the complainant must submit a bond or other legally enforceable security equivalent to one month’s salary at the P-4, step 6 level, with dependents, for his or her complaint to be admissible has in practice been discontinued and, in the opinion of the Tribunal, must be eliminated, given that a large number of the staff members that file complaints with it earn salaries that are considerably lower than the aforementioned sum, and hence it is excessively severe to demand such a deposit. This security should be eliminated for the first instance on the grounds that it is an elementary right of the complainant to obtain access to justice the first time without restrictions of this nature.
· Elimination of procedural norms

Since the Statute of the Administrative Tribunal contains some procedural provisions such as those regarding the processing of preliminary matters, it has been considered appropriate to seek that this instrument mainly regulate matters of substantive law and the general principles upon which this organ bases its actions, and leave the regulation of all the procedural or formal/technical steps to the Rules of Procedure.

Thus, the transfer of all the procedural and/or technical regulations to the Administrative Tribunal’s Rules of Procedure, and their removal from the Statute, would contribute to avoid future delays in the updating of procedures, since the judges, in each session, would always be free to modify formal procedures in accordance with day-to-day practice, saving the General Assembly from the work of evaluating formal, not substantive, matters.
3. 
Evaluation of the Draft Amendment to the Rules of Procedure of the Administrative Tribunal
The members of the Tribunal used their 57th session to conclude their exhaustive analysis of all the proposed amendments to the Rules of Procedure so that, after the fortieth session of the General Assembly of the OAS in June, 2010, and assuming that the amendments to the Statute will have been approved, the Administrative Tribunal can again meet to approve without further delay the previously reviewed draft amendment to the Rules of Procedure.
Among the most important amendments approved in this preliminary meeting are the following:
· Inclusion of an additional mechanism for conflict resolution so that, without prejudice to the handing down of a judgment, an internal procedure be available through which the Tribunal, at the request of a party or of its own volition, before an oral debate, may authorize its secretary to convoke a meeting of conciliation between the parties with the participation of one of the judges.  This would place at the disposal of the parties to a complaint a tool of alternative resolution which would allow them to save time and economic resources.
· Inclusion of a new procedure regarding the manner of selecting an expert witness within a complaint process, due to the gaps in the Rules of Procedure on the appointment of expert witnesses (be it an auditor, physician or another kind of expert). This lack of regulation currently entails possible delays in the complaints heard by the Tribunal due to uncertainty regarding the most appropriate procedure to follow in the selection of an expert. Thus, for example, it is not clear if the parties should propose a list with suggested names of experts for the Tribunal to make a selection, or if it should be the Tribunal who provides the list for the parties to make their selection by mutual agreement, or if the Tribunal should select the expert at its own discretion without intervention from the parties.

Based on the foregoing, the members of the Administrative Tribunal approved an express and unequivocal procedure to follow in the future to select their expert witnesses. In this respect, taking into account existing gaps in article 38 of the Rules of Procedure, reference was made to regulations in the Rules of Procedure of other administrative tribunals of similar organizations such as the World Bank, IADB, ILO, and UNO, in order to find elements that would be convenient to extrapolate to our Rules of Procedure.

The aforementioned is, without a doubt, one of the major contributions of the draft amendment to the Rules of procedure of the Administrative Tribunal, given the evident need to:
a. Distinguish, since they are different matters, the procedure to summon witnesses from the procedure for the selection of expert witnesses; both remain unfinished and simultaneously mixed together in the procedures currently in force.
b. Fill existing gaps regarding certain matters unregulated by the current Rules of Procedure such as the deadline to convene hearings of expert and/or other witnesses, or the order to be followed in the questioning.
c. Reorganize, in the language of the article, all the procedural steps concerning expert and other witnesses in a chronological or successive manner, i.e., according to the order they succeed each other in time.
· Reduction of the procedural time periods currently in force for certain procedures such as the forwarding of documents submitted by the parties in a complaint, or for the convening of hearings, or for a party to respond to briefs submitted by the other party.

Generally, all the amendments to the Rules of Procedure, which have been approved ad-referendum by the members of the Administrative Tribunal during its 57th session, carry significant savings for the Organization and its employees; they complement the current administrative procedure by filling existing regulatory gaps, and they facilitate access to a more expeditious judicial protection.
4. 
Meeting with the President of the Staff Association, Mr. René Gutiérrez.

On November 23, 2009, during its second working session, the members of the Administrative Tribunal received the visit of the President of the OAS Staff Association, Mr. René Gutiérrez.

This meeting took place because of the interest on the part of the members of the Administrative Tribunal in learning about the impressions the organization’s staff had of it. In this respect, Mr. Gutiérrez said that one of the reasons for the current significant decline in the flow of complaints received by the Tribunal, compared to previous years, was the requirement of a security equal to a month’s salary of a staff member at the P-4 level, for the admission of a complaint as established by the Administrative Tribunal’s Statute and Rules of Procedure.

Although in fact the security is no longer required for the admission of a complaint, nevertheless the members of the Tribunal took note of this situation to reaffirm their position regarding the necessity of eliminating this requirement both in the Statute and the Rules of Procedure.

Mr. Gutiérrez also expressed his concern regarding the significant reduction in the budget allocated to the Administrative Tribunal for 2010, compared with the amounts allocated in prior years. Mr. Gutiérrez suggested to the judges that, in a resolution, they call on the office of the Secretary General of the OAS to arrange that, for 2011, the funds assigned to financing the position of Secretary of the Tribunal be returned to the Tribunal’s annual budget and thus guarantee its independence. In this regard, Mr. Gutiérrez said that the independence that an organ of this importance must necessarily have responds not only to its place as an autonomous organ within the structure of the General Secretariat, but also to its need of having the financial resources necessary for its own staff.

Mr. René Gutiérrez spoke of the importance of the Administrative Tribunal for the stability of the organization’s personnel, because it is the last instance in the resolution of labor disputes. However, he said, some staff members sometimes feel insecure about coming before the Tribunal to solve their disputes because of their lack of knowledge about the role of this organ within the OAS and the uncertainty they feel regarding the effects of filing a complaint before the Tribunal on their labor contracts. In this respect, Mr. Gutiérrez recommended that an informative meeting be convened by members of the Staff Committee and of the Administrative Tribunal so that the staff members of the organization can learn about the tools at their disposal to defend their rights. This initiative was welcomed by the members of the Administrative Tribunal, who will set an appropriate date for this meeting.

The president of the Staff Association also availed himself of the opportunity provided by this meeting to talk about the usefulness of having an ombudsman in the organization, and said that the establishment of this position as an intermediary separate from the personnel and the administration, would without a doubt contribute to the more effective solution of internal labor conflicts in instances prior to the Tribunal’s intervention.
5. 
Resolutions adopted during the 57th regular session
5.1 
Resolution 362, “Presentation of amendments to the Statute of the Administrative Tribunal of the OAS to the General Assembly”

In this resolution the members of the Administrative Tribunal submitted amendments officially approved by them, during its 57th session to the General Assembly. As indicated in its operative part, it is expected that the General Assembly, in its upcoming fortieth regular session in June of 2010, will consider and approve the amendments proposed by the judges of the Administrative Tribunal, since, as Article XIV of the Statute provides, the Statute “may be amended only by the General Assembly.” Resolution 362 is attached to this report as Annex I.
5.2 Resolution 363, Complaint 291 “José Sandoval v. Secretary General of the OAS”

Considering the agreement of withdrawal reached by the parties to Complaint 291 on August 7, 2009, the members of the Administrative Tribunal, recognizing that it is the parties’ right to withdraw their petitions and close procedural stages through conciliation, decide in Judgment 363 to accept the complainant’s withdrawal of the appellant’s complaint and close the case. Resolution 363 is attached to this report as Annex II.
 5.3 Resolution 364, “Vote of Appreciation to the support staff of the Administrative Tribunal of the OAS”

In Resolution 364 the members of the Administrative Tribunal expressed their appreciation and gratitude to the support staff of the Secretariat of the Administrative Tribunal. In addition to expressing their satisfaction regarding  the services provided by the consultant Ms. Mercedes Carrillo, the judges gave a special vote of recognition to two distinguished staff members of the Administrative Tribunal, Mr. Alejandro Formas, an administrative technician with the Inter-American Commission on Human Rights, and Ms. Martha Ramos, secretary of the Department of International Law of the Secretariat for Legal Affairs, both of whom in the most thoroughgoing and efficient manner have for a long time provided their assistance to the Secretariat of the Administrative Tribunal in administrative matters necessary to its operation. Resolution 364 is attached to this report as Annex III.
5.4 Resolution 365, “Support for the CARICAD initiative regarding the possible conclusion of a special agreement between the OAS Administrative Tribunal and CARICOM”

Bearing in mind that during the visit to the Secretariat of the Administrative Tribunal of the executive directors of the CLID and CARICAD, Messrs. Winston Anderson and Jennifer Astaphan, on June 9, 2009, the possibility arose of reaching a special agreement between the Administrative Tribunal of the OAS and CARICOM, the members of the Administrative Tribunal welcomed said initiative in their Resolution 365, which would extend the Tribunal’s jurisdiction to include disputes that may arise between CARICOM and its personnel. This willingness of the Tribunal can be justified, on the one hand, by its prior experience with the Inter-American Institute for Cooperation on Agriculture (IICA), with which it has maintained since 1976 a special agreement with satisfactory results and, on the other hand, by its experience in the use of videoconferencing and other technologies that facilitate the processing of a complaint even though one of the parties’ location may be another than the headquarters of the Tribunal’s secretariat. Resolution 365 is attached to this report as Annex VI.
D. Consultations
Another of the noteworthy activities which should be highlighted is the assistance that the Administrative Tribunal offers to the public in general, when it receives and responds to consultations over the telephone, electronic mail, or regular post. These consultations are related to the Tribunal’s operation and mostly deal with procedural matters or case law.  Over 2009 a total of 19 consultations were received.
All the of the consultations received as well as the replies to them by the Secretariat of the Tribunal have been recorded so that projections can be made for the medium term regarding which are the legal topics of greatest interest to the public, and also that the matters of greatest concern may be identified regarding procedural rules.  This would serve the purpose of enabling the members of the Tribunal, when reviewing the rules related to this organ, or issuing any decision, to take into consideration matters brought to their attention by the general public, based on the latter’s inquiries.
V. PUBLICATIONS OF THE ADMINISTRATIVE TRIBUNAL

Under Article 4.3 of the Rules of Procedure, “The Secretary shall be responsible for the publication of a collection of the judgments of the Tribunal, and the compilation and maintenance of other records.” 

To date, the Tribunal has published the following volumes:  

· Volume I: Judgment #1 to Judgment #56, from 1971 to 1980

· Volume II: Judgment #57 to Judgment #100, from 1981 to 1988

· Volume III: Judgment #101 to Judgment # 138, from 1989 to 1997.

      
These publications are deposited with the Columbus Memorial Library of the OAS General Secretariat and are available in the office of the Tribunal Secretariat, located in the Administration Building, third floor, room 312, or on the Tribunal’s Web page (http://www.oas.org/tribadm/default_sp.asp).


To date, the Tribunal Secretariat continues to compile those Tribunal judgments that were issued after the publication of its third volume of judgments, from 1998, so as to begin to prepare for publication of Volume IV in due course.  To date the Secretariat has 19 decisions slated for that volume.

VI. FINANCIAL SITUATION
The Administrative Tribunal’s budget for the period of January 1 to December 31 of 2009 was in the order of US$ 201,400.oo, assigned for its operation in compliance with the provisions of the OAS General Assembly’s Resolution AG/RES. 1 (XXXVI-E/08) rev. 1, issued in its 36th special session on September 30, 2008.  This budget carried an increase of US$5,000.oo over the assigned budget for the year 2008 (US$ 196,400.oo).

It also is useful to recall that on February 18, 1976 the Director General of what then was called Inter-American Institute for Agricultural Sciences (now Inter-American Institute for Cooperation on Agriculture – “IICA”) and the Secretary General of the OAS signed a “Special Agreement to extend the competence of the Administrative Tribunal of the Organization of American States to the Inter-American Institute for Agricultural Sciences (IICA).” In accordance with article 9 of this agreement, the Inter-American Institute for Cooperation on Agriculture has yearly deposited a sum equal to fifty per cent (50%) of the annual salary of a staff member at the G-5 level, in two payments each semester. This source of income provides for the specific fund of the Administrative Tribunal of the OAS.
VII. LABOR STATUS OF ADMINISTRATIVE TRIBUNAL STAFF

As can be seen from Resolution 357 of 2008 and the Annual Reports of 2006, 2007, and 2008, there have been reiterated efforts to normalize the labor status of the legal assistant in the Secretariat of the Administrative Tribunal, and whose position it has not been possible to restore.

Fostering just labor conditions for the legal assistant resides is important because his or her performance is decisive in the operation of the Administrative Tribunal since he or she is the only person providing technical and professional support both to the secretary of the Tribunal and the judges.

In order to avoid the possibility of future unstable situations in the Secretariat of the Administrative Tribunal and, aware of the harm caused by this lack of normalization of the labor status of its staff (which has been described in detail in the Annual Report for 2008), the members of the Administrative Tribunal of the OAS again request that the General Secretariat restore the position of legal assistant, pursuant to the following provisions:
· Article 113, paragraph b of the OAS Charter, which provides that the Secretary General shall “determine the number of officers and employees of the General Secretariat, appoint them, regulate their powers and duties, and fix their remuneration”;
· Article V of the Statute of the Administrative Tribunal, which provides that “the General Secretariat shall provide the Tribunal with the technical and secretariat services necessary for its functioning”;
· Article 4 of the Rules of Procedure of the Administrative Tribunal, which provides that “the Tribunal shall also have at its disposal such personnel and services as may be necessary for its functioning, to be provided by the General Secretariat of the Organization.”

VIII. CONCLUSIONS AND RECOMMENDATIONS
      
The Administrative Tribunal of the OAS, within the statutory deadline, and pursuant to Article 91.f of the OAS Charter, hereby submits to the Permanent Council of the OAS its annual report covering the Tribunal’s activities during 2009, which has been prepared in accordance with the guidelines established by the General Assembly. 
/.


Therefore, the Administrative Tribunal herein presents the following recommendations for consideration by the General Assembly of the OAS at its fortieth regular session: 
1. To call upon the General Secretariat of the OAS to duly consider Resolutions 362, 363, 364, and 365 issued by the Administrative Tribunal during its 57th regular session held on November 23 and 24, 2009;
2. To request the Permanent Council to transmit this report to the General Assembly of the OAS, for its consideration  in its fortieth regular session, along with the observations the Council considers pertinent and according to the guidelines in article 91f of the Charter of the Organization of American States.
3. To request the General Secretariat of the OAS that within the program budget of the Organization for 2011, it provide for a budgetary adjustment for the Administrative Tribunal in order to restore the position of secretary of the Tribunal, Principal Legal Officer and legal assistant of the Tribunal, in the light of the provisions of article V of the Statute of the Administrative Tribunal.
4. To thank the General Secretariat of the OAS for the assistance provided for the activities carried out over the period covered by this report.
December 2009.
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RESOLUTION 362 (LVII-O/09)

PRESENTATION OF AMENDMENTS TO THE STATUTE OF THE ADMINISTRATIVE TRIBUNAL OF THE OAS TO THE GENERAL ASSEMBLY

(Adopted at the fourth session, held on November 24, 2009)

THE ADMINISTRATIVE TRIBUNAL OF THE ORGANIZATION OF AMERICAN STATES (OAS),

CONSIDERING:

That at the LIII regular session, the members of the Administrative Tribunal recognized the need to amend some provisions of both its Statute and its Rules of Procedure for reasons of procedural economy and swiftness; 

That by Resolution 358, the members of the Administrative Tribunal resolved that the preliminary draft amendment to the Statute and to the Rules of Procedure of the OAS Administrative Tribunal, presented at the LVI regular session of the Administrative Tribunal, held in Panama, in April 2008, would be discussed and subsequently adopted; and

That Article XIV of the Statute of the Administrative Tribunal reads: “The present Statute may be amended only by the General Assembly.”,

RESOLVES:

1. To adopt the draft amendments to the Statute of the Administrative Tribunal of the OAS, hereto attached.

2. To present the above-described draft amendments to the OAS General Assembly at its fortieth regular session for its information and consideration, and their corresponding adoption.  

Judge Andre M. Surena

Vice President

Judge Homero Máximo Bibiloni                                              Judge Alma Montenegro de Fletcher

p/a Judge Héctor Enrique Arce 



Judge Suzie D’Auvergne

Reinaldo Rodríguez Gallad

Secretary

Washington D.C., November 24, 2009

PROPOSED REFORM OF THE STATUTE OF THE ADMINISTRATIVE TRIBUNAL OF THE 

ORGANIZATION OF AMERICAN STATES

 

Article I
Establishment and General Principles
The Administrative Tribunal of the Organization of American States, established by resolution AG/RES. 35 (I-O/71), adopted by the General Assembly on April 22, 1971, shall be governed by the following principles and the other provisions of this Statute:

i. As the supreme organ of the Organization of American States, the General Assembly has the final authority to determine the scope and meaning of its own resolutions as it applies them;

ii. The Tribunal, like all other organs of the Organization, is subordinate to the General Assembly;

iii. The function of the Tribunal is to adjudicate disputes between the Secretary General and the staff members of the General Secretariat arising out of the employment relationship;

iv. Determining the general salary policy for the personnel of the General Secretariat is the exclusive responsibility of the General Assembly, and the General Assembly has not delegated that authority to any other organ;

v. For the adjudication of any disputes involving the personnel of the General Secretariat, the internal legislation of the Organization shall take precedence over general principles of labor law and the laws of any member State; and, within that internal legislation, the Charter is the instrument of the highest legal order, followed by the resolutions of the General Assembly, and then by the resolutions of the Permanent Council, and finally by the norms adopted by the other organs under the Charter - each acting within its respective sphere of competence;

vi. Any decision of an organ subordinate to the General Assembly which violates the basic principles set out in the foregoing provisions is ultra vires and not binding on the Organization, the General Secretariat, its personnel, or the member States. 

Article II
Jurisdiction
1. The Tribunal shall be competent to hear those cases in which members of the staff of the General Secretariat of the Organization of American States allege nonobservance of the conditions established in their respective appointments or contracts or violation of the General Standards for the operation of the General Secretariat or other applicable provisions, including those concerning the Retirement and Pension Plan of the General Secretariat.

2. The Tribunal shall be open to:

a) Any staff member of the General Secretariat of the Organization, even after his employment or duties have ceased, and to any person who has succeeded to the staff member’s rights upon his death.

b) Any other person who can show that he is entitled to rights derived from a contract of employment or an appointment or from a provision of the General Standards or of other administrative regulations upon which the staff member could have relied.

3. For the purposes of this Statute, anyone who is connected with the Secretariat by an appointment, a contract of employment, or some other employer-employee relationship, in accordance with provisions of the General Standards or other administrative regulations shall be considered to be a staff member of the General Secretariat.

4. The competence of the Tribunal may be extended to any Inter-American specialized organization of the Organization of American States as defined in the Charter of the Organization, as well as to any interested American intergovernmental organization, in accordance with the terms established by a special agreement to be concluded for the purpose by the Secretary General with each such specialized organization or interested American intergovernmental organization. Each special agreement shall provide that the specialized organization or interested organization shall be bound by the judgments of the Tribunal and shall include, among others, provisions concerning participation by the organization in the administrative arrangements necessary for the functioning of the Tribunal and its sharing of the expenses of the Tribunal.

5. Any dispute as to the competence of the Tribunal shall be settled by the decision of the Administrative Tribunal, subject to the provisions of Article I of this Statute.

6. The Tribunal shall not be competent to hear a petition where the actions involved occurred prior to April 22, 1971.  

Article III
Election, Qualification, and Service of Members
1. The Tribunal shall be composed of six members elected by the General Assembly to serve for terms of six years, such terms to be staggered so that one new member is elected each year.

2. Each member must be a national of an OAS member state, but no two members may be nationals of the same member State. All members shall be experienced lawyers, law professors, or judges by profession and shall serve strictly in their personal capacity.

3. A member's term shall begin on the first day of January following the member's election. If a member resigns or otherwise separates from the Tribunal before the expiration of his term, a substitute member shall be elected by the General Assembly, or the Permanent Council if the General Assembly is not in session, to serve for the remainder of that member's term, but the substitute member shall not assume the seniority of the member being replaced.

4. A member may be reelected, but may serve no more than two consecutive terms in office. A member so reelected will lose all the seniority accumulated in his prior term.

5. The Tribunal shall have a President and a Vice President. These offices shall be held successively for one year by each member of the Tribunal, beginning with the two members having the most and second most seniority, respectively.

6. The composition of the Administrative Tribunal shall reflect the two major legal traditions of the Hemisphere - the common-law tradition and the civil-law tradition.   

Article IV
Frequency of Sessions

The Tribunal shall convene its members to a session whenever necessary.

 The Tribunal may hold sessions if at least three of its members are present.
Article V
General Secretariat Support
1. The General Secretariat shall provide the Tribunal with the technical and secretariat services necessary for its functioning.

2. Operating expenses of the Tribunal, including honorariums, per diem allowances, and travel expenses of its members for attending meetings, shall be defrayed by the Organization.

Article VI
Admissibility of the Complaint
1. The Tribunal shall admit a complaint only:

a) When the person concerned has exhausted the procedures provided in the General Standards or in other existing provisions, and the Secretary General has made the corresponding final decision;

b) When the procedures referred to in the preceding paragraph have not been exhausted, but the interested party and the Secretary General agree that the case should be presented to the Tribunal; and

c) When the situation contemplated in paragraph 3 of this article occurs.

2. For the complaint to be admissible, the person concerned must file it within ninety days after the date on which he was notified of the final decision of the Secretary General that is being contested. For the employees who serve away from headquarters, the period during which a complaint may be filed shall be one hundred and twenty days. In such case, the date of filing of the complaint shall be the date appearing on the postmark of the Post Office in which it was deposited.

3. If the Secretary General fails to make a final decision within thirty days following the date on which the procedures provided for in subparagraph (a) of paragraph 1 of this article have been completed, the interested party may have recourse to the Tribunal and his complaint shall be admissible as if such a decision had been taken.  The same criterion shall apply during the reconsideration phase stipulated in Chapter XII of the Staff Rules, if the Secretary General fails to comply with the regulatory periods stipulated for setting up a Joint Advisory Committee on Reconsideration, or if said Committee was set up, but it did not make its recommendations in time.  In both cases, the interested party may have recourse to the Tribunal within 30 days folowing the date on which the omission or delay of the Secretary General ocurred.
4. In exceptional cases, and for reasons that should be explained in the judgment, the Tribunal may admit a petition even if it is presented after the period of ninety or one hundred and twenty days provided for in the two preceding paragraphs.

5. The filing of a complaint shall not have the effect of suspending implementation of the decision contested.

6. Complaints may be filed in any of the four official languages of the Organization of American States.

Article VII
Arbitration, Conciliation, Mediation, and Settlements
1. Except as otherwise stated below, the Tribunal shall recognize the finality of all settlement agreements, releases, agreements to arbitrate, and agreements to seek conciliation or mediation, and may not reopen, review, or adjudicate the issues finally resolved by those agreements or procedures, absent the express consent of all parties thereto.

2. Notwithstanding the above, the Tribunal may vacate and remand an otherwise binding arbitration decision and award, in whole or in part, where a party proves by clear and convincing evidence that:

a) The arbitration award exceeds the maximum indemnities that may be imposed by the Tribunal under its Statute or the limit otherwise agreed to by the parties;

b) The award was procured through corruption or misconduct of the arbitrators;

c) The arbitrators failed to follow the material provisions of the rules of procedure, if any, agreed to by the parties, or otherwise exceeded their authority; and where the Tribunal decides not to vacate and/or remand the award, it shall confirm it.

3. Also notwithstanding paragraph 1 above, the Tribunal may, at the request of either party, correct an otherwise binding arbitration decision and award where it is clear that:

a) There was an evident miscalculation of figures or an evident mistake in the description of any person, thing, property, or amount referred to in the award;

b) The arbitrators have awarded upon a matter not submitted to them and the award may be corrected without affecting the merits of the decision on the issues submitted; and where the Tribunal decides not to correct the award, it shall confirm it.

4. In disputes over the classification level of a post, the President of the Tribunal shall, at the request of a party or at his own discretion, request an audit of the post in question from a qualified independent job classification expert selected in accordance with the procedure established in Article 36 of the Rules of Procedure, and, absent clear and convincing evidence of corruption or misconduct on the part of the classification expert, the Tribunal shall confirm the results of the audit as final and binding on the parties.
5. The Tribunal may recommend that the parties to a claim over which it otherwise has jurisdiction submit to binding or non-binding arbitration, conciliation, or mediation. If the parties accept that recommendation, the Tribunal shall suspend further proceedings before the Tribunal in that matter pending the conclusion of the arbitration, conciliation, or mediation process recommended. No statements made by a party in the binding or non-binding arbitration, conciliation, or mediation proceedings shall be admissible against a party in the proceedings before the Tribunal on the matter absent that party's written consent.  

Article VIII
Damages, Indemnities and Liabilities
1. If the Tribunal finds that the complaint is well founded, either in whole or in part, it shall so state in its judgment and shall provide that the challenged decision shall be rescinded, that the obligation for which claim is made shall be complied with, or that the right of the complainant shall be restored in such manner as the Tribunal may deem appropriate.

2. In all cases in which the Tribunal rules that the complainant shall be reinstated in service, in its judgment it shall fix the amount that is to be paid to him for the injury suffered in the event that the Secretary General does not, within thirty days following the date on which he is notified of the judgment, order his reinstatement in service; however, this indemnity shall not exceed the equivalent of two years' basic salary of the complainant. In exceptional cases, the Tribunal may order payment of a higher indemnity up to one more year, and shall state the reasons justifying such payment.

If the Secretary General does not make use of the power provided for in the preceding paragraph, the complainant may, nevertheless, choose to accept the indemnity agreed upon instead of being reinstated to service.

3. In all cases involving an indemnity, the indemnity shall be fixed by the Tribunal and paid by the Organization of American States or, as appropriate, by the specialized organization participating under the terms of paragraph 4 of Article II.

4. Should the Tribunal find that the procedure prescribed in the General Standards or other applicable provisions has not been observed, it may, on its own initiative or at the request of either of the parties, order that the case be remanded to the Secretary General so that the error in the procedure may be corrected. When a case is remanded under these circumstances, the Tribunal may order payment to the complainant of an indemnity, which shall not exceed the equivalent of his basic salary for three months, for such injury as may have been caused by the delay.

5. The Tribunal may order the losing party to pay the prevailing party an indemnity for attorney’s fees and costs incurred by the prevailing party when the losing party has brought a clearly frivolous claim or objection, did not have solid grounds for litigating, has been totally defeated, or has been proven to have acted with actual malice.  The maximum amount that can be awarded for the total of attorney’s fees and costs so incurred by the prevailing parties or party shall be determined by the members of the Tribunal according to the specific circumstances of the case.   
Article IX
Judgments
1. The Tribunal shall take all decisions by a majority vote.

2. Except as provided in Articles X and XI, judgments shall be final and without appeal.

3. The judgments shall state the reasons on which they are based and shall be written in any of the four languages of the Organization of American States, in one original which shall be deposited in the archives of the General Secretariat of the Organization.

4. A certified copy of the judgment shall be provided to each of the parties in the case, and to other interested persons at their request.  

Article X
Correction of Clerical Errors and Revision based on Discovery of Previously Unknown Facts
1. The Secretary General or the complainant may apply to the Tribunal for revision of a judgment on the basis of the discovery of a fact or document of such a nature that it may be a decisive factor and which, when the judgment was given, was unknown to the Tribunal or to the party seeking revision, provided that such ignorance was not due to fault or deceit by that party. Such application must be made within thirty days of the discovery of the fact or document and within one year of the date of the judgment.

2. Clerical or arithmetical errors in judgments, or errors arising therein from any slip or omission, may be corrected by the Tribunal at any time, either on its own initiative or at the request of one of the parties.  

Article XI
Review of Judgments
1. Judgments of the Tribunal may be reviewed by an ad hoc Administrative Tribunal Review Panel (Review Panel) only in instances where the Tribunal's judgment is alleged to be ultra vires because it exceeds the Tribunal's authority in relation to its jurisdiction, competence, or procedures under this Statute. The Review Panel shall not have competence to reexamine the merits of the underlying dispute.

2. A petition for review may be perfected by presenting it to the Chair of the Permanent Council. Each such petition shall set forth the legal and factual bases supporting the allegation that the Tribunal's decision in the first instance was ultra vires. That petition must be presented to the Chair of the Permanent Council within forty-five days of the appellant's receipt of the Tribunal's judgment.

3. Upon receipt of the petition, the Chair of the Permanent Council shall constitute a Review Panel.  The Review Panel shall be chosen by lot from amongst those Tribunal members who did not in the first instance hear the case being reviewed, and in the event that all members of the Tribunal participated in the case decision, the President of the Tribunal shall be the member to sit on the Review Panel, or, failing that, the available member with the most seniority. Two members shall be chosen ad hoc from amongst the members of other administrative tribunals of other international organizations whose tribunal secretariats have their headquarters in Washington, D.C.  The two ad hoc members shall be selected by the Chair of the Permanent Council, in consultation with the duly appointed representatives of the Secretary General and of the opposing parties.  The Chair of the Permanent Council shall designate one of the ad hoc members to serve as President of the Review Panel, and shall determine the compensation paid to members, in consultation with the Secretary General and subject to the availability of resources.
4. Simultaneous with petitioning for review, the appellant must notify the appellees directly or through their duly authorized representatives of the petition by sending them a copy of the petition. The appellees shall have forty-five days from the date of receipt of the petition to submit in writing any observations they may have on the petition. Those observations shall be submitted directly to the Review Panel, with a copy to the appellant. Upon receipt of these observations, the appellant shall have twenty days to file a written response with the Review Panel and the appellee. The Review Panel may, at its discretion, request additional submissions of the parties. Appeals shall be decided based upon the written submissions, and without oral argument before the Review Panel, except in extraordinary circumstances as the President of the Review Panel deems appropriate.

5. The Review Panel shall follow the principles of law and procedures set out in this Statute. With prior notice to the parties, and in order to facilitate an orderly review process, the President of the Review Panel may adopt additional ad hoc procedures based on generally accepted principles of due process and consistent with the rules of procedure adopted by the Inter-American Commercial Arbitration Commission.

6. For good cause shown, the President of the Review Panel may extend the time limits for filing the pleadings provided for under this Article.

7. The decision of the Review Panel on the questions presented in the petition for review shall be binding on the Organization and all other parties, provided it is supported by a majority of the Review Panel's members. Otherwise, the Tribunal's original decision shall control.

8. Pending the conclusion of the review process, the obligation to make payment under the Tribunal's judgment shall be suspended; however, if the decision of the majority of the members of the Review Panel conclusively reaffirms the Tribunal's judgment, the appellant shall owe interest on the judgment amount beginning sixty days after the date of the original judgment at the average money-market rate for commercial banks in Washington, D.C., for the period running from the date interest begins to accrue until the date of payment.

9. The Review Panel may order the appellant to pay the appellee an indemnity for attorney's fees, the costs incurred by the appellee in defending the Tribunal's judgment, and the costs of constituting the Review Panel, when the appellant has brought a clearly frivolous appeal, did not have solid grounds for litigating, has been totally defeated, or has been proven to have acted with actual malice. The maximum amount that can be awarded for the total of attorney's fees and costs so incurred by the appellee shall not exceed the equivalent of six months' remuneration (salary and post adjustment) at the P-4, step 6 level on the "with dependent" salary scale for headquarters.

10. Before admitting the petition for review of a person who is not a staff member, the Chair of the Permanent Council shall require that person to submit a filing fee, a bond, or other legally enforceable security in the amount equivalent to six months' remuneration (salary and post adjustment) at the P-4, step 6 level on the "with dependent" salary scale for headquarters. This fee shall be held by the Secretary General in escrow pending the outcome of the review and the award by the Review Panel of any costs or attorney's fees against the appellant.

11. The General Secretariat shall provide secretariat services to the Review Panel through the Secretariat of the Administrative Tribunal. The estimated costs of those services shall be included in the proposed program-budget of the Administrative Tribunal, and monies paid by an appellant for the cost of those services pursuant to a Review Panel order shall be available to cover or reimburse the cost of those secretariat services.  

Article XII
Rules of Procedure
The Tribunal shall establish its own rules of procedure, in accordance with the provisions of the present Statute.  

Article XIII
Amendments to the Statute
The present Statute may be amended only by the General Assembly. 

Article XIV
Gender
The use of the masculine pronoun in this Statute shall be interpreted to connote either the masculine or feminine gender, as circumstances may require.
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RESOLUTION 363 (LVII-O/09)

COMPLAINT 291 

 (Adopted at the fourth session, held on November 24, 2009)

José Sandoval v. Secretary General of the OAS

THE ADMINISTRATIVE TRIBUNAL OF THE ORGANIZATION OF AMERICAN STATES,

Composed of Judge Andre M. Surena, Vice President; Judge Alma Montenegro de Fletcher; Judge Homero M. Bibiloni; and Judge Suzie D’Auvergne,

Have before them, for decision, the corresponding file of the Complaint 281 brought by Mr. José Sandoval against the Secretary General of the Organization of American States.

HAVING FOUND:

That Mr. Sandoval presented his complaint on July 21, 2009 alleged the breach of the contract by the Secretary General regarding the separation payments outlined in the agreement dated April 27, 2009, signed by the complainant and the Human Resources Department as a result of the termination of employment;

That, on July 29, 2009, the Secretary of the Tribunal transmitted the complaint to the respondent;

That, on September 1, 2009, the representative of the respondent, Mr. William Berenson, presented before the Tribunal a document in which Mr. Samuel Mctyre stated that, having resolved his differences with respondent, the complainant request the withdrawal of his complaint and to take it as voluntarily dismissed;

That the mentioned document was correctly signed by complainant and respondent on August 7, 2009; and

CONSIDERING:

The grounds of Article 59 of the Rules of Procedure; and

That it is the right of the parties to abandon their complaints and to extinguish their procedural relationships by means of abandonment.

RESOLVES:

    
To accept the request prepared by Mr. Samuel McTyre on behalf of his represented, concerning the voluntary dismissal of the Complaint 291 filed against the Secretary General of the OAS, and to order that this case be filed as a concluded matter.

Judge Andre M. Surena

Vice President

Judge Homero Máximo Bibiloni                                             Judge Alma Montenegro de Fletcher

p/a Judge Héctor Enrique Arce 



Judge Suzie D’Auvergne

Reinaldo Rodríguez Gallad

Secretary

Washington D.C., November 24, 2009
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RESOLUTION 364 (LVII-O/09)

VOTE OF APPRECIATION TO THE SUPPORT STAFF OF 

THE ADMINISTRATIVE TRIBUNAL

 (Adopted at the fourth session, held on November 24, 2009)

THE ADMINISTRATIVE TRIBUNAL OF THE ORGANIZATION OF AMERICAN STATES (OAS),

CONSIDERING:

That since June 2007, Mr. Alejandro Formas, Administrative Technician of the Inter-American Commission on Human Rights, has provided support to the Secretariat of the Administrative Tribunal of the OAS for administrative tasks related to the operation of that organ;

That in the second half of 2009, Ms. Martha Ramos, Secretary of the Department of International Law of the Secretariat for Legal Affairs of the OAS, has made an outstanding contribution to the preparation of documents to be considered at this session;

That from 2007 to 2009, Ms. Mercedes Carrillo Zamora has provided consultancy services in the Secretariat of the Administrative Tribunal of the OAS; and

REITERATING:


Its satisfaction with the services provided by Ms. Mercedes Carrillo Zamora, Consultant, especially with her significant contribution to the draft amendments to the Statute and to the Rules of Procedure of the Administrative Tribunal of the OAS to be considered at this meeting;

RESOLVES:

1. To extend a very special vote of recognition and sincere appreciation to Mr. Alejandro Formas for his intense dedication and significant contributions to the strengthening of this organ in the past two years, and to commend him for the vocation for service he has always shown in performing all tasks assigned him by the Secretariat of the Administrative Tribunal of the OAS.

2. To express appreciation to Ms. Martha Ramos for the support she has provided to the Secretariat of the Administrative Tribunal of the OAS, and especially for the valuable services she has rendered, which contributed to the success of this fifty-seventh regular session of the Administrative Tribunal. 

3. To indicate its wish for Ms. Mercedes Carrillo Zamora to continue to provide services to this Tribunal for as long as possible, in recognition of her excellent contributions.

Judge Andre M. Surena                                       

Vice President

Judge Homero Máximo Bibiloni                                              Judge Alma Montenegro de Fletcher       

p/a Judge Héctor Enrique Arce 



Judge Suzie D’Auvergne

Reinaldo Rodríguez Gallad

Secretary

Washington D.C., November 24, 2009
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RESOLUTION 365 (LVII-O/09)

SUPPORT FOR THE CARICAD INITIATIVE REGARDING THE 
POSSIBLE CONCLUSION OF A SPECIAL AGREEMENT BETWEEN 
THE OAS ADMINISTRATIVE TRIBUNAL AND CARICOM
 (Adopted at the fourth session, held on November 24, 2009)

THE ADMINISTRATIVE TRIBUNAL OF THE ORGANIZATION OF AMERICAN STATES (OAS),

CONSIDERING:

The initiative taken by the Caribbean Center for Development Administration (CARICAD) and the Caribbean Law Institute (CLIC) to contact the Administrative Tribunal of the Organization of American States to discuss the technical, structural, and operational aspects of this organ in light of the possible establishment of an administrative tribunal for CARICOM;

That on June 9, 2009, the Vice President of the Administrative Tribunal, Judge Andre M. Surena, and the Secretary of the Administrative Tribunal, Mr. Reinaldo Rodríguez Gallad, held a meeting with the Executive Directors of CLID and CARICAD, Mr. Winston Anderson and Ms. Jennifer Astaphan, respectively; and 

That at that meeting the representatives of CLID and CARICAD raised the possibility of concluding a Special Agreement whereby the Administrative Tribunal of the Organization of American States would extend its jurisdiction to labor disputes arising between the various organs and entities of CARICOM and their staff; and

TAKING INTO ACCOUNT:

That since 1976 the OAS Administrative Tribunal has served as the body that resolves labor disputes between the Inter-American Institute for Cooperation on Agriculture (IICA) and its staff, with 33 years of successful cooperation between the two organizations; and 

That, as is clear from OAS General Assembly resolution AG/RES. 2439 (XXXIX-O/09), the Administrative Tribunal has served as an example of the use of the Organization’s existing technology by holding proceedings via teleconferencing, thus demonstrating its commitment to achieve savings for the Organization, 

RESOLVES:

1. 
To welcome the initiative taken by the representatives of CLID and CARICAD and to express its willingness to extend its jurisdiction to the various organs and entities of the CARICOM.
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2. 
To invite the competent authorities of CARICOM to meet shortly with the representatives of the OAS Administrative Tribunal for an in-depth discussion on the viability of carrying out this valuable initiative, as well as on the benefits of a possible agreement for both organizations.

Judge Andre M. Surena                                       

Vice President

Judge Homero Máximo Bibiloni                                      Judge Alma Montenegro de Fletcher       

p/a Judge Héctor Enrique Arce 


   Judge Suzie D’Auvergne

Reinaldo Rodríguez Gallad

Secretary

Washington D.C., November 24, 2009
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� 	Proceedings of the General Assembly, Volume II, p.12.


� 	Proceedings of the General Assembly, Volume I, p.40.


� 	In addition to the transitional provision, the Permanent Council approved the procedures for election of the first members of the OAS Administrative Tribunal (CP/doc.137/71).


� 	Article II.1 of the Tribunal’s Statute.


� 	Article II.4 of the Statute of the Administrative Tribunal of the OAS.


� 	Article I of the Statute of the Administrative Tribunal of the OAS.


8.    The General Assembly, in resolutions AG/RES. 331 (VIII-O/78); AG/RES. 1452 XXVII-O/97); AG/RES. 1586 (XXVIII-O/98); AG/RES. 1669 (XXIX-O/99) y AG/RES. 1839 (XXXI-O/01), established specific guidelines for the drafting of the annual report f the organs, agencies and entities of the Organization.
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