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The Permanent Mission of Mexico to the Organization of American States (OAS) presents its compliments to the Chair of the Special Working Group of the Permanent Council to further the process of reflection on the work of the Inter-American Commission on Human Rights with a view to strengthening the Inter-American Human Rights System ("Working Group") and wishes to refer to the meetings held on September 20 and 27, 2011, which dealt, respectively, with the following matters:

· Procedural matters in processing individual cases and petitions; and

· Friendly settlements.

Attached please find, in response to the request of the Chair of the Working Group, the texts of the presentations given by the delegation of Mexico on those two topics.


The Permanent Mission of Mexico to the Organization of American States avails itself of this opportunity to convey to the Chair of the Working Group renewed assurances of its highest consideration.

Washington, D.C., October 4, 2011

To the Chair of the Special Working Group of the
Permanent Council to further the process of 
reflection on the work of the Inter-American 
Commission on Human Rights with a
view to strengthening the Inter-American Human Rights System

Organization of American States

Washington, D.C.

Presentation by the Delegation of Mexico

Procedural matters in processing individual cases  

and petitions

Special Working Group to Reflect on Ways to Strengthen the 

Inter-American Human Rights System (WG-IAHRS)

September 20, 2011

The Court has pointed out, on numerous occasions, that a proper balance must be struck between protection of human rights, the ultimate aim of the system, and legal certainty and procedural equality which assure the stability and reliability of international supervision. If that balance is not struck, the organs responsible for administering the human rights protection system would lose authority and credibility.

1. Processing of petitions

It is essential that, in processing petitions, the IACHR keep track of the process and refrain from forwarding a large number of pertinent parts of the petitioners' writs dealing with the same arguments.  These processes become inordinately lengthy and exhausting for the parties.

2. Deadline for forwarding initial petitions to the State
We note a lag in the forwarding of initial petition writs to the State. We believe that such delays have a real adverse impact on the attention given to the matters in question. It is incumbent upon both States and the IACHR to ensure a properly functioning inter-American system and proper protection for victims. 

That being so, Mexico is worried about the IACHR delaying processing of petitions, for as long as six years, contravening general principles of legal certainty and procedural equality of the parties.

3. Criteria for the admissibility of petitions:  the exhaustion of domestic remedies.

A key factor for ensuring a properly functioning IACHR is the adoption and application of criteria for processing petitions.

In cases in which the State argues that the preliminary objection of non-exhaustion of domestic remedies applies, the IACHR suspends processing of the petition but does not archive it. Rather, it waits for the petitioners to exhaust remedies under domestic law and then resumes processing the petition in the inter-American system.

Although the Convention itself limits the scope of the principle of exhaustion of domestic remedies, it is remarkable how frequently parallel proceedings are conducted (in the domestic jurisdiction and in the Commission) for lack of an analysis and decision on a point of fact, such as the exhaustion of domestic remedies. That contravenes the subsidiarity principle and discourages petitioners from pursuing domestic remedies still pending. 
4. Certainty as to how the IACHR decides to archive petitions
It is important for there to be clear rules on this subject in order for the parties to the proceedings to have legal certainty.  The point of such rules is to establish deadlines for archiving cases in which there is no procedural activity.

On a number of occasions, in cases in which there is no procedural activity, the State requests that the IACHR archive the matter, only to find that, far from acknowledging the petitioner's lack of interest, the Commission issues an admissibility report, or even a report on the merits. 

Likewise, there is no point in continuing to process matters in which the situation posited at the start of a petition has changed in such a way that the petition has become groundless, but is not archived because the IACHR has not kept track of the matter. 
It is of the utmost importance that the decision by the IACHR to archive a petition be uniform and final. That will render the system transparent and ensure legal certainty for all parties involved.

5. The fourth instance

Another important issue to be analyzed, and one that will become increasingly important as societies become familiar with the possibility of filing a complaint with the system and begin to use it, is the principle of a "fourth instance." More and more petitions are being received that clearly seek to use the system as an appeals court to revise domestic judicial rulings and not as a mechanism to protect human rights. The Commission must take care to prevent this practice from distorting the system. 

6. The value of evidence in human rights proceedings

Finally, I would like to draw attention to the subject of the value of evidence in a human rights proceeding as opposed to a criminal proceeding. It is understandable, given the nature of human rights, that appraisal of evidence and the requirement for its appraisal (admission unless the State provides proof to the contrary) play an important part. However, the attempt to have human rights decisions overlap directly with criminal law requirements often results in recommendations or judgments that are unlikely to be implemented or impossible to comply with.  That undoubtedly has repercussions for the assessment of the extent to which IACHR recommendations and judgments of the Court are applied. 

Presentation by the Delegation of Mexico

Friendly settlements

Special Working Group to Reflect on the Ways to Strengthen the 

Inter-American Human Rights System (WG-IAHRS)

September 27, 2011

First, Mr. Chairman, allow me to point out that Mexico attaches enormous importance to friendly settlement of the cases aired before the Commission and, when circumstances allow, gives it preference over any other course of action, while being fully committed to and respectful of the human rights set forth in the major instruments and international standards in this matter.

Undoubtedly, this way of resolving disputes has a number of advantages.  Obviously, it is a procedure that significantly blunts confrontation between the petitioners and the State and one that avoids considerable wear and tear and expense, fosters greater trust of citizens in their governments, and testifies to those governments' commitment to respect and protect human rights.  Moreover, given that the solution is arrived at by consensus and reflects the particular context in which the parties find themselves, reparation measures are better tailored to the specific case and easier to implement.
Likewise, the procedure avoids re-victimization of the petitioners, with all the adverse effects associated with it. The fact that it is a much shorter proceeding benefits the petitioners above all, as well as being more in line with everyone's right to access an expeditious justice system.

For those reasons, Mexico will continue to resort to this mechanism, as provided for in the relevant instruments, as its preferred way of dealing with petitions. It will pursue its efforts to promote the use of friendly settlements and find formulas or mechanisms to make the processes involved more efficacious.

Precisely in that regard, my country considers it essential for the Commission to keep close track of friendly settlement processes, especially in the more complex cases. Thanks to the Commission's experience and prestige, and those of its staff, in this field, its involvement heightens the readiness of the parties to embark on a genuine attempt to reach a friendly settlement. It helps ease tensions in negotiations regarding the most disputed issues, offers new perspectives or options concerning possible courses of action, generates greater trust between the parties, and ensures that the friendly settlement reached is based on respect for human rights.
Furthermore, Mexico considers that this assistance by the Commission helps to ensure that the final agreement reached by the parties can be approved by the Commission and allow the case to be closed within a reasonable period of time.

Accordingly, Mexico would like to see more proactive exercise by the Commission of the powers conferred on it by the American Convention on Human Rights itself, as well as by its Statute and Rules of Procedure, with respect to friendly settlement of the cases it addresses. For that, it would be worth exploring the possibility of the Commission appointing rapporteurs or independent experts in alternative dispute settlement, who would work hand in hand with the States and the petitioners, looking for satisfactory agreements to put an end to the cases concerned.  As my delegation is aware of the budgetary implications of this suggestion, it would be happy to help look for ways of defraying the costs involved.

Mexico also notes that one of the most useful contributions the IACHR could make in this regard would be to provide more information to the parties on those proceedings. To that end, the Commission could embark on the compilation of a compendium of best practices in this area, based on successful experiences with friendly settlements in the past. States interested in pursuing these procedures could then use it as a guide. It would be useful if that compendium or any other similar documents could include the reparation measures adopted in friendly settlement proceedings.

At the same time, to allow friendly settlement proceedings  to be completed as expeditiously as possible and thereby have a positive impact on efforts to ease the IACHR workload, it would be ideal if, as I mentioned earlier, the Commission could shorten as much as possible the time allowed for final approval of agreements reached.

Finally, my delegation notes the efforts being undertaken by the Executive Secretariat of the Commission to address these and other concerns on the matter at hand, as well as its needs if it is to be able to implement the Plan of Action in this regard, set forth in the IACHR's Strategic Plan 2011-2015. We will make a constructive contribution to finding ways to help the Executive Secretariat to consolidate effective use of this ideal way to resolve disputes.

Thank you very much.
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