PAGE  
4


PERMANENT COUNCIL OF THE
OEA/Ser.G

ORGANIZATION OF AMERICAN STATES



GT/SIDH-17/11 rev. 1







7 November 2011


Special Working Group to Reflect on the Workings
Original: Spanish

of the IACHR with a view to Strengthening the IAHRS 
/
COMPILATION OF PRESENTATIONS BY MEMBER STATES 
ON THE TOPICS OF THE WORKING GROUP

TEXTS SENT TO THE SECRETARIAT OF THE WORKING GROUP BY ARGENTINA, BRAZIL, COLOMBIA, COSTA RICA, DOMINICAN REPUBLIC, ECUADOR, MEXICO, PANAMA, UNITED STATES, AND URUGUAY AS OF NOVEMBER 4, 2011

(Phase for diagnosis of the topics:  September 12 to October 11, 2011 and the meeting with the IACHR on November 1, 2011)
INDEX

Page

1I.
MEDIUM- AND LONG-TERM CHALLENGES AND GOALS FOR THE IACHR


10II.
PRECAUTIONARY MEASURES


18III.
PROCEDURAL MATTERS IN PROCESSING INDIVIDUAL CASES AND PETITIONS


27IV.
FRIENDLY SETTLEMENTS


37V.
CRITERIA FOR CONSTRUCTING CHAPTER IV OF THE ANNUAL REPORT OF THE IACHR


40VI.
PROMOTION OF HUMAN RIGHTS


45VII.
FINANCIALLY STRENGTHENING THE INTER-AMERICAN HUMAN RIGHTS SYSTEM


49VIII.
OTHER PRESENTATIONS SENT IN BY DELEGATIONS





COMPILATION OF PRESENTATIONS BY MEMBER STATES ON THE TOPICS OF THE WORKING GROUP:

TEXTS SENT TO THE SECRETARIAT OF THE WORKING GROUP BY ARGENTINA, BRAZIL, COLOMBIA, COSTA RICA, DOMINICAN REPUBLIC, ECUADOR, MEXICO, PANAMA, UNITED STATES, AND URUGUAY AS OF NOVEMBER 4, 2011

(Phase for diagnosis of the topics:  September 12 to October 11, 2011 and the meeting with the IACHR on November 1, 2011)
	Country/Topic
	I. MEDIUM- AND LONG-TERM CHALLENGES AND GOALS FOR THE IACHR

	BRAZIL
	In connection with Brazil’s statement on September 12, the points raised on that occasion are outlined below.

Brazil believes the IACHR can and should contribute positively to the states’ fulfillment of commitments voluntarily assumed within the inter-American human rights system.  Furthermore, the work of the IACHR is important not only in ensuring respect for human rights at the domestic level and regionally, but also in encouraging increased cooperation for peace and hemispheric development.

Brazil sees four major challenges to the IACHR’s ability to continue to exert this positive influence:

I.
BALANCE BETWEEN EXAMINATION OF INDIVIDUAL PETITIONS AND PROMOTION OF HUMAN RIGHTS
The first challenge is to strike a balance between the Commission’s activities in considering individual petitions and those related to promoting human rights—the latter understood as technical cooperation, dissemination of good practices, and cooperation with states in identifying areas for priority attention.

The Charter of the Organization of American States provides that the principal functions of the IACHR are to promote respect for and the defense of human rights and to serve as an advisory body to the Organization in that area.  The same provision is set forth in the American Convention on Human Rights, and in the Statute and Rules of Procedure of the IACHR.  Though created to perform the functions described above, the IACHR has come also to perform "quasi-jurisdictional" functions, which were assigned to it in the American Convention on Human Rights (ACHR).

The broadening of the Commission’s purview was due not only to a redirection of its activities but also to a change in the type of complaints presented to the Commission.  At first, most complaints involved human rights violations committed by government agents, such as curtailment of freedom of expression, of organizing, and of participation in political affairs, physical coercion, torture, extrajudicial executions, and forced disappearances.  Today, many of the issues involve a lack of effective government policies to protect human rights, which, for example, hinders access to justice and guarantees of personal security (which is threatened by violence in the cities, by the police, in the countryside, and in the penitentiary system).

The increased emphasis on studying the merits of individual petitions and the broadening of scope of IAHRS topics pose challenges to the Commission’s effective operation, mostly in terms of its original function of promoting observance and defense of human rights.

Specifically, it is important to discuss means of guaranteeing that the Commission’s examination of individual cases does not compromise its technical assistance and capacity-building activities. Solutions could take the form of contributions earmarked for human rights promotion and enhancing the juridical and administrative structure of the Commission.

II.
MORE ACTIVE ROLE IN SEEKING FRIENDLY SETTLEMENT
The IACHR should play a more active role in encouraging this sort of solution, offering guidelines, acting more assertively to achieve conciliation, or even establishing a specific unit for that purpose. More energetic action by the IACHR in pursuing friendly settlement could stimulate more effective and inclusive solutions, lend greater efficacy to human rights protection, and benefit all parties.  Recent cases involving Brazil before the Inter-American Court, for example, yielded very encouraging results through negotiation between the state and the petitioners to settle human rights violations.

III.
FINANCING

A third challenge is the Commission’s financing capacity.  It is important that the Working Group agenda include the topic “Strengthening the financing of the inter-American human rights system.” Although the topic is to be discussed at a specific meeting, on October 11, we want to note certain challenges in this area, such as priority-setting and the need for ways to secure more predictable resources for the Commission, including medium- and long-term funding. It is also important to examine financing mechanisms that would reduce the IACHR’s and IAHRS’s dependence on contributions from outside the region.

IV.
CHALLENGES RELATED TO THE INTERNAL CIRCUMSTANCES OF STATES AND THE NATURE OF HUMAN RIGHTS VIOLATIONS

A difficulty common to many states in the region is ensuring swift and efficient access to justice, and this can permanently increase the number of petitions submitted to the IACHR. If this matter is not addressed through preventive measures promoted by the Commission, it may overload the IACHR to the point of compromising the effective processing of the complaints it receives.

Since neither the states nor civil society would benefit from having the IACHR’s activities compromised, it is important to find cooperation solutions among the various IAHRS actors. For Brazil, this would mean encouraging greater complementarily between the quasi-jurisdictional and political activities of the IACHR, so that the problem of recurring human rights violations in the region can be solved.

In this area, Brazil suggests that the Commission identify priority areas, and that it seek to differentiate among cases in terms of importance and gravity.

Furthermore, the federal structure of some states adds complexity to the implementation of IACHR recommendations, since it absolutely requires negotiation between federal government bodies and the federated entities. In these cases, the states should identify means of cooperation with the Commission that increase the federal government’s ability to act when violations take place in the federated entities.
In addition to challenges posed by the circumstances of each state, other challenges involve the very complexity of human rights violations, the settlement of which increasingly requires the fulfillment of positive obligations by the various actors, in different government arenas.

In this context, it is also essential to discuss more effective ways for the IACHR to act in cooperation with states, for example, by offering technical cooperation, or acting to induce non-repetition guarantees.

V.
OBJECTIVES

In view of these challenges, Brazil sees the following medium- and long-term objectives for the IACHR:

i.
To be able to take active steps to promote human rights, that is, to place greater emphasis on activities related to the dissemination of good practices, the inducement of non-repetition guarantees, and cooperation with the states in identifying priorities;

ii.
To find mechanisms for predictably financing the full and proper fulfillment of its mandate; and 

iii.
To broaden dialogue with states so as to better respond to requests that, in good faith, signal the states’ commitment to complying with international human rights standards. (CP27069)



	COSTA RICA
	
The State of Costa Rica has identified a set of factors that are posed as challenges and that at the same time determine objectives for achieving the strengthening of the IACHR, and which are also common to the inter-American system for the promotion and protection of human rights, and constitute the essential pillars for putting forth–and the conceptual framework for–any discussion on strengthening the Inter-American Commission on Human Rights (hereinafter the IACHR) and the inter-American system for the promotion and protection of human rights (hereinafter IAHRS): 

1. The financial aspects:


The treatment of the financial problem of the organs of the inter-American system for the promotion and protection of human rights is one of the main challenges that must not be treated in a fragmentary way, as a difficulty that goes to the functioning of the IACHR and the I/A Court H.R., but as a structural problem of the OAS that requires a comprehensive solution with a view to making possible the overall operation of the system. In that sense, the analysis and evaluation of the financial and budgetary requirements of the I/A Court H.R. and the IACHR, in addition to taking into consideration the particular needs of each organ, must at the same time be conceptualized in light of the systemic operation of both organs to carry out the lofty functions that the states have entrusted to them.


It requires the utmost commitment of all the member states of the OAS and of the authorities of the General Secretariat, within the process under way in the Special Working Group to Reflect on the Workings of the IACHR with a view to Strengthening the IAHRS, to identify practical and realistic solutions to a problem that has been structurally besetting the system and, within a reasonable time, to earmark the resources necessary from the Regular Fund of the OAS to adequately cover the costs of implementing the mandates, functions, and programs of those organs as well as all the activities that they perform on a regular basis.  While this conception has been expressed in the political discourse of the member states in recent years, this appears to be a propitious moment for encouraging the states to make decisions with the concurrence, backing, and technical support of the Secretariat of Administration and Finance of the OAS, as per the mandates of the OAS General Assembly of San Salvador in 2011, at its forty-first regular session, particularly operative paragraphs 8 of resolution AG/RES. 2652 (XLI-O/11), 8.a of resolution AG/RES. 2672 (XLI-O/11), and 3.b of resolution AG/RES. 2675 (XLI-O/11).


According to the program-budget of the OAS Regular Fund for 2011, the amount of funding for the IAHRS accounts for only about 8% of the OAS Regular Fund, broken down into 2.5% for the I/A Court H.R. and 5.6% for the IACHR, which covers practically half of the regular expenditures of both organs.  This situation has remained relatively unchanged in recent years, in 2010 requiring the I/A Court H.R. to cover approximately half of its operating expenditures (47%) with external funds and voluntary contributions, and the IACHR a similar percentage (45%).  According to the Program Budget of the OAS Regular Fund for 2012, recently approved on October 31, 2011, at the forty-second special session of the General Assembly, the situation for 2012 will be practically unchanged. 


In light of this situation, the OAS should set two years as a concrete target, more than as a political aspiration–the year 2014, which will mark the 55th anniversary of the IACHR, the 45th anniversary of the American Convention on Human Rights (ACHR), and the 35th anniversary of the I/A Court H.R.–to establish the corresponding budget forecasts and the implementation of effective mechanisms for endowing the I/A Court H.R. and the IACHR with the resources they need from its Regular Fund so as to enable the I/A Court H.R. and the IACHR to pursue their regular missions without depending on voluntary contributions or contributions from outside the system, and in keeping with the projections and other financial forecasts that have been set forth and presented to the states by both organs in the various meetings to lay out and address the problem in Ottawa, San Salvador, and Washington, D.C.


In this regard, it is necessary in the Special Working Group to Reflect on the Workings of the IACHR with a view to Strengthening the IAHRS to consider the possibility of extending its mandate, or an agile and efficient mechanism so that its recommendations to the Permanent Council, in addition to the special topics that are to be consulted with the States and civil society, are preponderantly focused on proposals for the financial strengthening of the system in the short, medium, and long term. 


Finally, it is necessary to give budgetary content and follow-up to the mandate contained in operative paragraph 4 of resolution AG/RES. 2652 (XLI-O/11), which provides for the disbursement, from the Regular Fund, of the resources required to cover the cost of translating the judgments and orders of the I/A Court H.R. to ensure full access for all inhabitants of the Hemisphere to its case-law.

2. Universality:


A second challenge is determined by the structural problems for achieving universal recognition of and accession to the international legal instruments in the area of human rights that have been adopted in the inter-American system. 


The strengthening and legitimacy of the system for addressing human rights violations and consolidating democratic governments in the member countries of the OAS is today more than ever associated with universal ratification of the international instruments and the supervisory mechanisms they put in place.


Of the 34 active members states of the OAS, to date only 24 are parties to the ACHR; of these, only 21 recognize the jurisdiction of the I/A Court H.R. This means that within the inter-American system there are two different standards in human rights, in terms of the states’ international commitments and obligations in the area of human rights, and in regard to the international supervision of those obligations. And there are other inter-American human rights instruments and their respective mechanisms of supervision and monitoring. 


The strengthening, legitimacy, and integrity of the system require that it attain universality. The OAS and its members states could set a goal and commit to pursuing it: that by 2019 at the latest – which will be the 60th anniversary of the IACHR, the 50th of the ACHR, and the 40th of the I/A Court H.R –there should be a single set of standards in the hemisphere used across the board for gauging human rights commitments, obligations, and national efforts.

3. Compliance with resolutions: 


The strength and legitimacy of the IAHRS poses a third challenge, which is how to obtain an agile and effective mechanism for complying with the judgments of the I/A Court H.R. and proper follow-up to the recommendations of the IACHR under the principles of good faith and pacta sunt servanda. As the I/A Court H.R. has indicated in its case-law, the effectiveness of the system is that once the standard of interpretation and application of the provisions of international human rights law are set, that they be incorporated by the states throughout their institutional legal systems.


This not only implies developing and strengthening the mechanisms of collective guarantee, but above all it imposes the need for the OAS to effectively contribute to the development of institutional capabilities in each of the member states to that end. 


Based on the good practices of some of the member states of the OAS, Costa Rica considers that one of the objectives that the Organization should pursue in the short term is to draw up a guide or model for the countries that considers institutional mechanisms that could be incorporated in its internal structure to achieve this objective. In that regard, Costa Rica has recognized the good practices of, among others, some countries such as Colombia with its Law No. 288 of 1996 and Peru with its Law No. 27,775 of 2002, which “Regulates the Procedure for Enforcing Judgments Issued by Supranational Courts”; these were recognized as two countries of the Hemisphere that have statutory provisions governing such matters. We also recognize other bodies of law, such as Decree No. 1,317 of 2008 in Ecuador and the establishment of the Inter-institutional Commission Responsible for Enforcement of the Actions Necessary for Enforcing International Judgments in Paraguay by Decree No. 1,595 of 2009, which pursues analogous aims by means of administrative provisions. 


Costa Rica has established an Inter-institutional Commission for monitoring and implementing international human rights obligations through Executive Decree 36776-RE published in the official gazette Diario Oficial La Gaceta of September 30, 2011. The functions of this Commission include:  compiling, analyzing, and addressing the recommendations made and that will be made by international and regional human rights bodies and establish ways to implement them domestically.


Based on those experiences, the OAS should set out to foster an exchange of good practices among the countries and seek to draw up model legislation that could be taken as a point of reference in our countries for facilitating compliance with the judgments and other interlocutory orders of the I/A Court H.R. and proper follow-up to the recommendations of the IACHR.

One initiative along these lines had already been proposed by Costa Rica during the preparatory work for the last OAS General Assembly of 2011 in San Salvador, which would establish a mandate for the Inter-American Juridical Committee to move in that direction. (CP27500)

	ECUADOR
	Universality: 

Ecuador considers that another major challenge facing the inter-American human rights system is its lack of universality. It is incomprehensible and unacceptable that just shy of half a century since the American Convention on Human Rights entered into force, that instrument, which represents the minimum common denominator on human rights that we states of the Hemisphere have identified, has still not been shared and embraced by all the OAS member states.

The lack of universality poses a looming threat to the IAHRS itself and makes it harder to perfect. Ecuador notes with concern that this issue has attracted scant attention and appears not to bother the states, the General Secretariat, the organs of the IAHRS, or civil society organizations. Rather we have contented ourselves with periodic, lukewarm exhortations to countries that have not ratified the American Convention or accepted the jurisdiction of the Inter-American Court to do so.  Ecuador believes in the need to engage in joint strategies to prick the conscience and arouse the political will of those countries still thwarting the universality of the IAHRS. (CP27485)


	MEXICO
	First we should acknowledge that the inter-American human rights system has been strengthened over time in its protection and promotion of human rights in the region. Still, like any system, it is subject to constant evolution, consolidation, and renewal in response to emerging challenges. Today we would like to identify the main factors in strengthening the system.

Any debate on the system’s medium- and long-term challenges must begin with its funding. Within both the CAJP and the CAAP, and at the meetings in Ottawa and San Salvador, the organs have identified their short-, medium-, and long-term financial needs, which have yet to receive proper attention from the states. This issue goes beyond a political commitment to the system. The statutes of the organs establish the obligation of states to provide them with adequate funding for the fulfillment of their functions. Comparisons with the budgets of other international tribunals and courts shows how weak our system is.

The Mexican delegation reaffirms that ways must be found to significantly increase the Commission’s resources. While acknowledging last year’s efforts to increase the resources of both organs, the Mexican Government will continue to insist that a gradually more equitable distribution of the regular budget be achieved, so that, despite present budgetary strictures, OAS Regular Fund financing of the bodies of the system may be increased.

At the same time, Mexico has made an enormous and persistent effort over the past 10 years in terms of granting voluntary contributions to the Commission and the Court and has announced a further contribution for 2011.

Another important challenge is to continue to strengthen the organs structurally, so they may work more efficiently in response to a foreseeably constant workload increase over the coming years. To that end, it is vital that the bodies work within their governing legal framework:  the OAS Charter, the American Convention on Human Rights, the statutes and rules of procedure, and the necessary compatibility among them. But there must also be a flexible understanding that allows the instruments to be interpreted according to their objectives and purposes–even recognizing the significant implicit authority of the organs–not a formal or literal interpretation of their provisions.

Obviously the IACHR has undergone significant restructuring in recent years. We know that, in 2008, to deal with its significant workload, the Commission endeavored to specialize its tasks through groups focused on specific procedural phases (registry, case management, litigation before the Court, and, possibly soon to come, friendly settlement), and through regional groups. We believe this distribution of functions does permit better and clearer workload distribution, with an unbroken line of command. Still, we believe that significant challenges remain in that regard.

First, we believe that, under a task-organization scheme more consistent with the Commission’s quasi-jurisdictional nature, the role of the Commission members should be strengthened. Although their absence from headquarters during most of the year does pose significant complications, the virtual tools the IACHR has begun to use are an essential way to involve the Commission members in the daily work of the Organization. One specific proposal would be that the line of command of the groups established both by procedural phase and by region would end at specific Commission members, rather than merge at the Executive Secretary.

We might consider seven regional groups (rather than the five we now have) and having the President and Vice President share the work of the procedural phase groups.

Task distribution should also be studied and improved under the present regional breakdown. Although now the workload is divided equally among the coordinators, this does not give the states uniform treatment, by virtue of the number of matters pending. We see that states in regional groups that deal with few countries (despite the large number of cases) have their cases processed more energetically, particularly judging from reports on inadmissibility and decisions to set aside.

Another structural measure is to ensure the Commission members are more present at headquarters. We understand this is a gradual process that must begin with the permanent presence of the presidents of the organs and a greater number of periods of sessions (with or without hearings and working meetings), until the executive officers and all the Commission members are present.

And we must not ignore the need to increase the number of positions assigned by the General Secretariat to attorneys who report to the IACHR Executive Secretariat. This depends not only on budgetary increases but also on priority-setting within the Organization.

As for challenges to competence, I will just briefly mention the need to step up promotion, since this will be discussed at upcoming sessions. There should be a mechanism for planning specific projects based on models that have been successful in other international systems (UN, Europe, and Africa) and staff assigned to implementing them.

Mr. Chair,

The Mexican delegation understands that a forecast of the organs’ medium- and long-term needs is a broad topic that can encompass practically all the issues discussed by the Working Group. Still, we have taken the opportunity to make a few remarks on the funding, structure, and competence of the organs, which we consider important for strengthening the IACHR and, therefore, the inter-American system. (CP27053)


	Country/Topic
	II. PRECAUTIONARY MEASURES

	ARGENTINA
	Argentina greatly values the competence of the IACHR to request States to adopt precautionary measures, a mechanism that is not only precautionary but also affords actual protection of human rights–as the Inter-American Court of Human Rights itself has recognized–a function contemplated in its Rules of Procedure since 1980 and generally accepted by the States of the region.

In Argentina's experience, precautionary measures proved vital in dealing with extremely grave and pressing situations in which, essentially, the lives and bodily integrity of the beneficiaries of those measures were at stake. The effectiveness of that tool meant that significant progress could be made with neutralizing specific risks and with the adoption of concrete measures designed to avoid similar scenarios in future.

Without prejudice to the above, before precautionary measures are issued detailed consideration should be given to the availability of suitable and effective domestic judicial remedies, in order to avoid distorting the nature of the institution which, as an international protection mechanism, is subsidiary–and not alternative–to the domestic jurisdiction.

From that point of view, my delegation wishes to point out the advisability of establishing precise terms and conditions governing the legal effect of precautionary measures and of setting objective parameters for their review and possible extension. Prior consultation with the State should be a further requirement, along with, possibly, the need for a special majority of members of the Commission for adopting precautionary measures when the gravity and urgency of the situation warrants taking that decision without first consulting the State. 


Finally, bearing in mind that Article 25 of the Rules of Procedure of the IACHR, concerning precautionary measures, was amended on November 13, 2009, my delegation wishes to ask the OAS General Secretariat to prepare a report indicating how that provision has been applied since its amendment and noting any progress, if any, in that regard. (CP27149)



	BRAZIL
	In connection with the Brazilian delegation’s statement of September 12, Brazil provides below its recommendations on the application of precautionary measures by the IACHR.  These recommendations do not discuss the legal grounds for such measures.

I.
APPLICATION OF CRITERIA FOR GRANTING MEASURES

Although criteria are defined in the Rules of Procedure of the IACHR, the Commission’s requests for precautionary measures have lacked express arguments showing that the criteria have been met fully.  Brazil believes requests for such measures by the Commission not only should be governed by the criteria established in the Rules of Procedure but should be clearly justified in each specific case. The mere affirmation that the situation in question meets the requirements of gravity, urgency, and irreparability set forth in the Rules of Procedure is not sufficient. The Commission should explain, with factual and legal evidence, why a particular situation meets those requirements.

II.
TIMEFRAME FOR CONSIDERATION BY THE IACHR AND HEARING OF THE STATE’S POSITION

Article 25.5 of the IACHR Rules of Procedure provides: "Prior to the adoption of precautionary measures, the Commission shall request relevant information to the State concerned, unless the urgency of the situation warrants the immediate granting of the measures."  It is fully justifiable for the IACHR, in cases of demonstrated urgency and gravity, to request immediate precautionary measures without hearing the state’s comments on the matter.  That should be exception, however, not the rule.

Brazil believes that, as a working guideline for requests for precautionary measures, the Commission should entertain such requests within a period of time established in its Rules of Procedure. This is because urgent situations, by nature, are those that require rapid consideration and response. That urgency, moreover, should be balanced with the necessary gravity and irreparability.

Should that period of time for examination by the IACHR elapse without a statement from the Commission on the request for a precautionary measure, the urgency would no longer exist and, therefore, it would no longer be acceptable to request such measures. The establishment of timeframes would prevent such situations as a delay in considering requests and the disappearance of the urgency required by the Rules of Procedure for such requests.

It would also be important for the Commission to immediately inform the state that a request for precautionary measures has been made by a petitioner and, in principle, seems to meet the necessary conditions for approval.  The state may be better able to prepare a reply from that moment, without prejudice to what the IACHR may ultimately decide.

III.
REASONABLE PERIOD OF TIME FOR THE STATE’S REPLY

Brazil believes the state should have an appropriate period of time to report on the implementation of precautionary measures requested by the IACHR. Although, by nature, precautionary measures pertain to circumstances that need urgent solutions, it is necessary to consider the aim of the stipulated measure in each case and to grant a reasonable period of time for compliance.

This is because ongoing obligations under precautionary measures are diverse, complex, and often heightened by the need to spur action by other areas of government and other federative entities in a country with a very large territory and population and a complex administrative structure. The Commission does not benefit from continuing to grant short periods of time—sometimes, without justification, nonrenewable—for states’ replies.

IV.
PROCEDURE FOR LIFTING PRECAUTIONARY MEASURES

Brazil believes the procedure for lifting precautionary measures should be improved.  Should the purpose of a precautionary measure no longer exist, or the petitioners lose interest, or a supervening circumstance make meeting the request impossible, or the measures be fulfilled in their entirety--all these provide grounds for the immediate lifting of measures requested of a state. Once any of these circumstances had been demonstrated, there would be no grounds for the measures to continue, since the gravity, urgency, and irreparability that prompted them would no longer exist. (CP27069)



	COLOMBIA
	1. The need to determine the beneficiaries of collective measures.
2. The usefulness of periodically reviewing measures for them to be taken up in a timely manner.
3. The need to determine the scope of the consultation on precautionary measures, especially insofar as beneficiaries and petitioners may submit requests that exceed the official offer.

Releasing a state from international liability when the beneficiaries and petitioners reject or misuse these measures. (Summary of the intervention, sent to the Secretariat of the Working Group)



	COSTA RICA
	
The State of Costa Rica has reiterated its considerations on the issue related to precautionary measures, provided for by Article 25 of the IACHR’s Rules of Procedure, on various occasions. Among these, it is worth mentioning the statements made in the course of the joint meetings with the organs of the inter-American system for the promotion and protection of human rights that are held annually in the context of the Committee on Juridical and Political Affairs of the OAS, the Process of Reflection on the Inter-American System for the Promotion and Protection of Human Rights sponsored in 2008-2009 at the OAS, the procedure of consultations with the states sponsored by the IACHR on occasion of the amendments to the Rules of Procedure in 2010, and in the course of the special sessions of the CAJP held on occasion of the presentation of the Annual Report of the IACHR to the OAS General Assembly, among others. 

Along the same lines expressed on several occasions, Costa Rica positively values–and in general terms–the ability of the IACHR to ask the states to adopt precautionary measures as a practice instituted by that Commission from the adoption of its second Regulations (Article 26) in session No. 660 of April 8, 1980, held during its 49th regular period of sessions (OEA/Ser.L/V/II.49 doc.6 rev. 4) to guarantee the protection of human rights by means of a precautionary mechanism in those cases of extreme urgency and gravity that so merit, and as a way to standardize the general treatment accorded such matters given their special significance and in relation to all member states of the OAS.  This situation does not stand in the way of Costa Rica understanding that the precautionary measures mechanism has originated in the rules of procedure, not in a treaty, and that it is essentially quasi-judicial in the inter-American system, and that it has been adopted by the IACHR as a practice.

This last point calls for certain specifications regarding this mechanism:

1. Within the inter-American system for the promotion and protection of human rights, reference is made in a treaty to a system of precautionary justice entrusted to the IACHR, in strict terms of the positive law, in Articles 13 and following of the Inter-American Convention on Forced Disappearance of Persons of 1994. In particular, the provisions of Article 13 in fine of this international instrument provide for the treaty authority of the IACHR to issue precautionary measures within the system of cases and petitions, and refers to the exercise of that power in its rules of procedure. The State of Costa Rica, as a thesis, in principle understands that this provision governs essentially for the 13 states that are parties to that Convention, and, in addition, specifically in relation to all matters regarding the processing of petitions or communications submitted to the IACHR in which the forced disappearance of persons is alleged as per the definition at Article 2 and subsequent provisions of that international instrument.

2. Nonetheless, in general the institution of a precautionary mechanism in the inter-American system has been provided for since 1969 by the American Convention on Human Rights, in generic terms, in favor of the I/A Court H.R., which, according to its Article 63(2) in fine, has the judicial power to issue “provisional measures” in cases of “extreme gravity and urgency, and when necessary to avoid irreparable damage to persons,” whether provisional measures pendente lite (“in matters it has under consideration”) or provisional measures at the request of the IACHR, be they independent of an application in general, or ante causam (in “a case not yet submitted to the Court”).  In addition, derived from its treaty powers establishing a judicial mechanism of precautionary justice, the I/A Court H.R. has also developed, in its rules of procedure, the possibility of its President issuing interlocutory “urgent measures.”
3. With respect to the IACHR, and consonant with the foregoing, Article 19(c) of the Statute of the IACHR largely repeats the language of the ACHR and recognizes its ability to “to request of the Inter-American Court of Human Rights to take such provisional measures as it considers appropriate in serious and urgent cases which have not yet been submitted to it for consideration, whenever this becomes necessary to prevent irreparable injury to persons” (provisional measures ante causam or, in general, provisional measures independent of the application). In addition, in cases of urgency and gravity, Article 48(2) of the ACHR (procedural rules) essentially establishes the ability of the Commission to act in the following terms: “in serious and urgent cases, only the presentation of a petition or communication that fulfills all the formal requirements of admissibility shall be necessary in order for the Commission to conduct an investigation with the prior consent of the state in whose territory a violation has allegedly been committed” (provisional measures pendente lite).  These matters, in the view of the State of Costa Rica, have been developed with mastery by the case law of the I/A Court H.R., especially in Request for Provisional Measures in favor of Mery Naranjo et al. regarding Colombia (Order of September 22, 2006 on provisional measures sought by the IACHR, in particular the concurrent vote of Judge Cançado Trindade in which he states some considerations on lege ferenda as well as offering other assessments lex lata and in keeping with the applicable international provisions in force in the inter-American system. 

4. In that legal perspective, and in the particular case of Costa Rica, the State wishes to reiterate, however, that as a signatory and party to the ACHR, and having recognized the jurisdiction of the I/A Court H.R. as binding and by operation of law, the country accords priority above all to its international obligations stemming from the international treaties it has signed and ratified, insofar as they establish a system of precautionary justice that is essentially judicial entrusted to the I/A Court H.R. and, in relation to the IACHR, they provide an analogous mechanism as regards the petitions or communications in which the forced disappearance of persons is alleged pursuant to the Inter-American Convention on Forced Disappearance of Persons of 1994. 

5. The State of Costa Rica above all highlights the ability of the IACHR to request prima facie provisional measures of the I/A Court H.R., pursuant to Article 63.2 of the ACHR and Article 19.c of the Statute of the IACHR, as it is the road map specifically drawn by the international instruments that the country has recognized for attending to situations of urgency and extreme gravity, made possible through the provisional measures of the I/A Court H.R., which are judicial in nature (and which the IACHR is in a clear position to request a priori, even ante causam), and which in addition constitute the summary mechanism, based on the treaty, and precautionary and essentially protective in nature, which acts preventively to avoid harm which otherwise would be impossible to repair through the system of cases and petitions. In addition, we note the possibility that the Court has conferred on the IACHR under the Court’s Rules of Procedure since 1993, and at present provided for in Article 25(5) of the Court’s current Rules of Procedure, of requesting urgent measures to prevent irreparable harm to persons, even when the I/A Court H.R. is not meeting in plenary. 

6. Accordingly, Costa Rica also values the importance and scope of the precautionary measures of the IACHR as a practice provided for in its rules of procedure that is generally acknowledged by the member states of the OAS, consistent with its treaty mandates, to promote the observance and defense of human rights generally, to act with respect to the petitions and other communications submitted to it, and to make recommendations to the countries to strengthen due respect for human rights (Article 106 of the Charter of the OAS, Article 41 of the ACHR, and Articles 1, 18.b, 19.a, and in particular 20.b of the Statute of the IACHR). In addition, it values the utility of the precautionary measures provided for in the rules as a source of recommendations
/ that the IACHR is able to make to the states alternative to the jurisdiction indicated in the ACHR, in that they could constitute an effective and efficient mechanism for preventing irreparable harm to persons in the case of urgent and grave situations without prejudging on the merits. 


Even though is non-treaty mechanism, and a non-judicial mechanism, Costa Rica considers that it should be attributed the characteristics inherent to a system of precautionary justice, particularly through an approach that denotes its qualities of being summary (summaria cognitio), provisional (pro tempore), reviewable (rebus sic stantibus), extraordinary, exceptional, instrumental, accessory, good faith, proper foundation (fumus bonii iuris), extreme gravity, and real urgency (periculum in mora).  These provide the basis of special considerations for ensuring that precautionary measures: a) are subject at all times to adequate mechanisms of periodic review on the IACHR’s own initiative or at the initiative of a party; b) are essentially transitory; c) especially those measures independent of the submission of a specific case to the IACHR should not end up undercutting the system of petitions and cases, or becoming a rules-based mechanism of precautionary justice that emerges as an alternative to or has the effect of replacing the system of petitions and cases, which is clearly treaty-based; and, (d) that the study of their admissibility and even more so requests to the states to adopt them are conducted under strict criteria of urgency and extreme gravity, which should guide any determination whether to grant them. (CP27500)


	MEXICO


	Mexico wishes to begin by reaffirming its support for strengthening the inter-American human rights system, which is based on the autonomy and independence of its organs. In this context, Mexico considers it essential to recognize and reinforce the functions and powers assigned to the Commission by the American Convention on Human Rights in Article 41, including those listed in subparagraph (2):

To make recommendations to the governments of the member states, when it considers such action advisable, for the adoption of progressive measures in favor of human rights within the framework of their domestic law and constitutional provisions as well as appropriate measures to further the observance of those rights.

This is the case of precautionary measures, by which my country abides strictly, with full conviction and commitment. Although the American Convention on Human Rights does not provide for such measures, we recognize the authority of the Commission to request them from the state as a way to protect the rights of individuals and prevent their situation from worsening. Law has been developed to govern precautionary measures, thanks to the Commission’s independence and autonomy, which it must have to best fulfill its mandate. And although Mexico has often spoken in favor of that autonomy and independence, we have also noted the importance of specific requirements for granting the measures and determining their scope.

As a part of this collective reflection geared toward forming specific recommendations for strengthening the inter-American human rights system, and especially for the constructive aim of promoting the improvement of a tool as important as precautionary measures, Mexico offers the following specific proposals:

1. Gravity and urgency. It is important that the Commission establish, in its Rules of Procedure, precise criteria for determining the gravity and urgency of specific cases, so that precautionary measures are solidly supported and duly bound by the requirements of proportionality and timeliness.

Precautionary measures must be granted on an exceptional basis. In jurisdictional bodies, the precautionary measure is intended to preserve what is at issue, so that the rights of the parties are not altered. In human rights cases–and the Commission should be no exception–what is essential is to safeguard the rights of alleged victims so that their situation does not worsen. In both cases, however, there must be a sense of urgency and gravity, so there may be no prejudice against the final decision. Let’s remember that no precautionary measure can prejudge the merits. Therefore, a precautionary measure adopted without that sense of urgency or gravity would have the undesired effect of anticipating a ruling in favor of one of the parties, violating the principle of equality of arms.

2. The state’s opinion. On the other hand, we have often said that, before precautionary measures are ordered, the opinion of the states should be sought, except in cases of extreme urgency in which such measures could be ordered on a provisional basis, subject to a subsequent request to the states for information.

3. Clearly identify the beneficiaries of collective measures, so as to ensure legal certainty based on the actual, real-life situation.

Collective measures impose a special responsibility on the state and on the Commission. If beneficiaries are not properly limited, the measure is no longer exceptional, the state is given tasks that are difficult to perform, and the legitimacy of the measures suffers.  Moreover, it is important that the Commission participate in recognizing the various levels of risk to which beneficiaries may be exposed, so that their situations may be dealt with according to their particulars. Here we encounter a special difficulty of precautionary measures. Not all situations can be treated alike. The Commission may have to be mindful of varying degrees of gravity when ordering collective measures.

4. Limited timeframe. The Commission must constantly evaluate and determine, on a timely basis, when to lift precautionary measures, considering that such measures, by nature, are limited in time.

At the same time, we believe that, in some situations, when to lift the measure may depend on the status of a situation. Lifting measures prematurely could jeopardize beneficiaries and lead to irreparable harm. But that should be the exception to the rule. The legitimacy and efficacy of precautionary measures is closely linked to their limited period of application.

In this last respect, Mexico wishes to reaffirm its support for the Commission’s efforts to clarify precautionary measures, in particular with the amendment of Article 25 of its Rules of Procedure, and for its express willingness to make additional efforts to improve its assessment of whether risks for which precautionary measures were issued still exist. (CP27053)



	Country/Topic
	III. PROCEDURAL MATTERS IN PROCESSING INDIVIDUAL CASES AND PETITIONS 

	ARGENTINA
	
The Argentine Republic reiterates its commitment to the IAHRS and, in particular, to the IACHR:  a commitment manifested in a policy of constant cooperation and joint work between the State and the Commission.


My delegation wishes to emphasize that Argentina sees the system as much more than just a litigation mechanism. It envisages it, rather, as an early warning tool that facilitates the adoption of measures for improving institutions.


In my country's experience, the system has played a paramount part in the design and adoption of important measures, derived from individual cases, such as:  the policy of making reparation for violations of human rights committed during the last military dictatorship; abolition of crimes of opinion and of the military justice code; the promulgation of the new migration law; the reform of the social security system; and others.


This vision of the system should not, however, preclude mention of aspects that need improving, particularly in procedural matters.

Initial deadlines:

Essentially, these improvements must be directed at expediting the processing of petitions and cases, focusing especially on the initial study through which the Commission determines whether the petition lodged meets the formal requirements for processing established by the Rules of Procedure.

At least since 2002, Argentina has been voicing its concern at the delays in initial assessment of the complaints filed with the IACHR. In many cases, more than seven years elapsed between formal presentation to the Executive Secretariat of the IACHR and the forwarding of the complaint to the State.

This concern stems, fundamentally, from the lack of an adequate response by the system to the circumstances brought to light by possible victims of human rights violations in a particular country:  a state of affairs that radically undermines the ultimate purpose of the international protection mechanism. That is, a subsidiary, but effective, international response inducing the state to comply with it human rights obligations and combat impunity.

The state of affairs I refer to may jeopardize the credibility of the system, in the sense that excessively long periods allowed for processing run counter to victims' hopes of seeing justice done and impair the chances of eliciting an effective response by the State. 

Excessive delays at this stage of the proceedings render meaningless the deadline contemplated in Article 46.1.b of the American Convention on Human Rights (which requires of the petitioner that the petition be lodged within a period of six months from the date on which the party alleging violation of his rights was notified of the final judgment in the domestic system), a rule based, precisely, on the need to endow the system and the whole set of legal relations within a state that may possibly be the subject of an international petition with a modicum of legal certainty.

The negative effects of the scenario I have described also impair the possibility of opening up an opportunity for dialogue to explore the possibility of a friendly settlement of the matter, given that often enough the competent authorities for human rights matters only become aware of the petition when, due to the delay, the consequences of the facts denounced are already irreversible.

We therefore welcome the goal described in the strategic plan published by the Commission of shortening the time allowed for initial review of petitions and the proposal that it be at most three months from receipt until a decision is taken regarding possible processing. That deadline is consistent with both the nature and scope of the procedural stage in question and the deadline established in Article 46.1.b of the Convention.

Better use of the resources available:

Bearing in mind the limited resources available and the fact that the Strategic Plan has ambitious objectives dependent on a financial counterpart that may not be forthcoming in the short term, Argentina considers it important to examine ways of making better use of the funds currently available.

In particular, Argentina wishes to suggest that, while safeguarding always the Commission's autonomy and independence, the IACHR consider the possibility of introducing some objective criteria and/or the timeliness principle in setting priorities when it comes to processing petitions and cases being processed by the system, taking into account the nature, complexity, and impact of the different scenarios it is asked to review. 

My Delegation wishes to remind those present that, in the past, the Commission focused on concrete issues, such as citizen security, but they were dealt with in rapporteurs' reports and there seems to have been no correlation with the priorities observed in practice by the Commission in its handling of the cases and petitions system.

In short, while acknowledging the need to boost the budget allocated to the system, I would like to underscore the importance of effectively implementing a strategy capable of optimizing the performance of the regional mechanism on the basis of existing resources. (CP27149)


	
As a general objective, it is important that the IACHR have transparent tools that are accessible to both the States and petitioners to enable them to monitor any proceedings before it. Such a measure, in addition to offering the IACHR a common instrument today for case processing under various national justice systems, would minimize the number of petitions that remain without a decision or that could already have lapsed.

II.
GIVING STATES SOMETIMES VERY SHORT TIMEFRAMES TO FURNISH INFORMATION OR COMPLY 
WITH RECOMMENDATIONS: 


Brazil wishes to put on record its expectation that the IACHR will base these timeframes on the particulars of each individual case and the specific circumstances of the countries of the region. However, the States are not to invoke their own domestic structure or institutional arrangements to justify delays in furnishing information or complying with recommendations; it is important that when establishing timeframes, the IACHR bear in mind the willingness of the States to attempt, in good faith, to adequately address these complaints. 

III.
ABSENCE OF CLEAR PARAMETERS FOR THE ARCHIVING OF PETITIONS AND PRECAUTIONARY MEASURES:


Moving on to the procedures for archiving petitions and precautionary measures, Brazil would like to have clearer criteria for archiving proceedings that no longer have any purpose for the petitioners or in which the petitioners have lost interest and there is no longer any movement. Brazil likewise believes it important that the IACHR take into consideration cases where it is impossible for the State to comply with its recommendations when it has, in good faith, made every effort to fully comply with a recommendation. Keeping cases open ad eternum is not in the interests of the IACHR either, as open cases affect the perception of its ability to reach settlements and can undermine the credibility of the inter-American system.


Brazil agrees with other delegations that have already expressed an understanding that promoting friendly settlements is the best way for the IACHR to make the processing of individual cases and petitions more efficient and effective. It should explore alternatives to the traditional case processing system, which is onerous in terms of human and financial resources, as well as the time involved. Brazil hopes that it will be possible to systematize utilization of the existing synergies among system users, which could help strengthen the inter-American human rights system.

	

	COLOMBIA
	Colombia wishes to reiterate its absolute commitment to fulfilling its international obligations, and this is demonstrated in its observance, at all times, of the requirements and inherent formalities of the suit before the organs of inter-American human rights protection system.

It also takes this opportunity to again acknowledge the invaluable contribution by the Commission in the shared objective of promoting and defending human rights in the Americas.

With respect to the issue before us today, while my delegation is aware of the numerous mandates given to the Commission amidst budgetary constraints, it believes that improvements could be made in six specific areas: 

1. Prompt Notification: This involves the IACHR notifying a state about receiving a petition as soon as the recording stage has been completed, so that any procedural delay by the Commission could not leave the state in legal inequality vis-a-vis the petitioners. Although prompt notification does not change the facts, it does allow states to take measures to protect and care for victims so that, over time, resorting to the inter-American system would even become unnecessary, unclogging it. Prompt notification also allows a state to prepare its response so as to provide better arguments to facilitate and expedite the work of the Commission.

2. Updating of the facts: States are notified of some petitions many years after the latter have been received by the Secretariat of the Commission.  It is therefore appropriate for extra effort to be made in that case to ensure that the information finally sent to the state is up-to-date and includes events that unfolded during the time in which the state had not yet been notified of the petition.

3. The Commission must be flexible in granting time: since the current unclogging process being advanced by the Commission creates a complicated situation within the states, then the large number of petitions received in recent months involves a lot of work to organize, gather, and consolidate the information pertaining to each complaint. 

4. The state should be granted same treatment as petitioners and be given reasonable and equivalent time to present observations: The aim here is to ensure respect for the guarantees of procedural equality, legal security, challenges, and due process protections for the state in international proceedings.

5. Determination and individualization of victims. Without this, it is impossible to characterize the alleged facts or to analyze the prior exhausting of internal remedies and, consequently, it is difficult to identify the international responsibility attributable to the state.

6. Finally, given that the admissibility and merits stages have been combined, it is appropriate to note that postponing discussion of admissibility to the bottom substantially affects due process. The relevance and the specific requirements for admissibility of this aspect must therefore be re-evaluated.  (CP27269)



	COSTA RICA
	Costa Rica considers that the more immediate problem besetting the system of individual cases and petitions before the IACHR is the result of the delays, the duration of the processing and the procedural delay that occurs as a result. At the same time, it has been one of the main areas of discontent among the users of the system, including victims, civil society, and the states. The lack of specific fixed terms for the IACHR to resolve the petitions or cases is a striking aspect of the procedural provisions that the IACHR has defined for itself in its Rule of Procedure. 

As the lack of fixed terms for ruling definitely contributes to this situation, and which redounds to the juridical insecurity of all users of the system, and possibly operates to the detriment of trust and credibility in the system, it is considered advisable for the IACHR to adopt at least indicative deadlines for each phase of the procedure which could at least serve as guidance for the users of the system in terms of their expectations of anticipating an approximate time frame for learning the outcome of their effort to have their claims processed, found admissible, and the subject of a final ruling.

In addition, Costa Rica considers that firming up the procedural criteria for archiving cases under the consideration of the procedural legal concept of “present interest” could produce a qualitative benefit by clearing up the backlog in the system. In that sense, the IACHR would be well-advised to review and update the criteria for the admissibility of individual petitions, applying more rigorous criteria as provided by the current and applicable rules, as well as stricter enforcement of the time periods established for the submission of individual petitions. 

This would finally facilitate a more active role for the IACHR and, therefore, better attention and processing of the petitions and the cases, which redounds to more effective and timely protection for human rights in the inter-American system. (CP27500)


	ECUADOR
	As regards procedural matters, the delegation of Ecuador, in its capacity as Chair of the Committee on Juridical and Political Affairs, preferred not to refer to specifics, but rather to call upon states to recall the outcomes of the 2007-2008 Process of Reflection on Ways to Strengthen the IAHRS and the document arising out of it thanks to information provided by the organs of the IAHRS, including both the IACHR and the Inter-American Court. (CP/CAJP-2665/08 rev. 8 corr. 3 add. 1, circulated on October 18, 2011).  The delegation trusted that the information contained in said document would prove useful for drawing up proposals of the Working Group and for refining and sharpening the proposals that states may wish to make within the framework of this working group. (CP27485)



	UNITED STATES
	Archiving or Closing of Cases

We appreciate the opportunity to discuss streamlining and making the IACHR caseload more efficient, so that the Commission is better positioned to fulfill its mandate to promote and protect human rights throughout the hemisphere.
For example, we have advocated that one workable way to substantially and immediately reduce caseload within existing parameters is for the Commission (and its staff) to apply more rigorously and consistently the existing admissibility criteria contained in Articles 28-34 of Commission Rules of Procedure, including in particular the requirement for: 1) Exhaustion of domestic remedies (Article 31); 2) The deadline for presenting petitions (Article 32); and 3) Article 34 which states that petitions are inadmissible if the facts do not tend to establish a violation of human rights or if the petition is "manifestly groundless or out of order."
Another approach to help streamline the IACHR caseload and allow the Commission to focus on the most pressing human rights claims is the earlier and more pragmatic archiving or closing of cases. It would be beneficial to the institution to maintain a caseload that is genuinely open, active, and potentially capable of providing relief to the petitioner.

For example, cases can be closed where: 1) The petitioner fails to prosecute the matter for a defined period; 2) The case is mooted by events, such as the death of the petitioner. Mootness is a standard doctrine in United States jurisprudence which ensures that the judicial or administrative body reviewing a matter allocates its resources to cases where there is a live controversy; 3) There is no longer a possibility that, after a specified period of long duration (for example ten years), relief might potentially be provided to the petitioner.
No stakeholder benefits from the maintenance of cases that are several years old and have no chance of state implementation of recommendations, an example being if the petitioner is deceased. Archiving of such cases allows the Commission to focus its limited resources on cases that present a live controversy, where a petitioner is afforded the possibility of benefitting from the availability of a remedy, to have his or her injury redressed and to see material improvement to his or her life.
I respectfully request that a copy of the above be distributed to the rest of the permanent missions for their knowledge and relevant purposes.
Please accept renewed assurances of my highest consideration. (CP27240)


	MEXICO
	The Court has pointed out, on numerous occasions, that a proper balance must be struck between protection of human rights, the ultimate aim of the system, and legal certainty and procedural equality which assure the stability and reliability of international supervision. If that balance is not struck, the organs responsible for administering the human rights protection system would lose authority and credibility.

1. Processing of petitions

It is essential that, in processing petitions, the IACHR keep track of the process and refrain from forwarding a large number of pertinent parts of the petitioners' writs dealing with the same arguments.  These processes become inordinately lengthy and exhausting for the parties.

2. Deadline for forwarding initial petitions to the State

We note a lag in the forwarding of initial petition writs to the State. We believe that such delays have a real adverse impact on the attention given to the matters in question. It is incumbent upon both States and the IACHR to ensure a properly functioning inter-American system and proper protection for victims. 

That being so, Mexico is worried about the IACHR delaying processing of petitions, for as long as six years, contravening general principles of legal certainty and procedural equality of the parties.

3. Criteria for the admissibility of petitions:  the exhaustion of domestic remedies.

A key factor for ensuring a properly functioning IACHR is the adoption and application of criteria for processing petitions.

In cases in which the State argues that the preliminary objection of non-exhaustion of domestic remedies applies, the IACHR suspends processing of the petition but does not archive it. Rather, it waits for the petitioners to exhaust remedies under domestic law and then resumes processing the petition in the inter-American system.

Although the Convention itself limits the scope of the principle of exhaustion of domestic remedies, it is remarkable how frequently parallel proceedings are conducted (in the domestic jurisdiction and in the Commission) for lack of an analysis and decision on a point of fact, such as the exhaustion of domestic remedies. That contravenes the subsidiarity principle and discourages petitioners from pursuing domestic remedies still pending. 

4. Certainty as to how the IACHR decides to archive petitions

It is important for there to be clear rules on this subject in order for the parties to the proceedings to have legal certainty.  The point of such rules is to establish deadlines for archiving cases in which there is no procedural activity.

On a number of occasions, in cases in which there is no procedural activity, the State requests that the IACHR archive the matter, only to find that, far from acknowledging the petitioner's lack of interest, the Commission issues an admissibility report, or even a report on the merits. 

Likewise, there is no point in continuing to process matters in which the situation posited at the start of a petition has changed in such a way that the petition has become groundless, but is not archived because the IACHR has not kept track of the matter.
It is of the utmost importance that the decision by the IACHR to archive a petition be uniform and final. That will render the system transparent and ensure legal certainty for all parties involved.

5. The fourth instance

Another important issue to be analyzed, and one that will become increasingly important as societies become familiar with the possibility of filing a complaint with the system and begin to use it, is the principle of a "fourth instance." More and more petitions are being received that clearly seek to use the system as an appeals court to revise domestic judicial rulings and not as a mechanism to protect human rights. The Commission must take care to prevent this practice from distorting the system. 

6. The value of evidence in human rights proceedings

Finally, I would like to draw attention to the subject of the value of evidence in a human rights proceeding as opposed to a criminal proceeding. It is understandable, given the nature of human rights, that appraisal of evidence and the requirement for its appraisal (admission unless the State provides proof to the contrary) play an important part. However, the attempt to have human rights decisions overlap directly with criminal law requirements often results in recommendations or judgments that are unlikely to be implemented or impossible to comply with.  That undoubtedly has repercussions for the assessment of the extent to which IACHR recommendations and judgments of the Court are applied.  (CP27263)




	Country/Topic
	IV. FRIENDLY SETTLEMENTS

	ARGENTINA
	Argentina maintains its traditional policy of cooperation with the bodies of the IAHRS.  In that context, Argentina advocates the friendly settlement process as the preferred means of deciding on a petition.

Argentina is now pursuing several friendly settlements at various stages of the process.  In those efforts, it essentially aims to construct, on the basis of the events in a particular case, government policies for improving institutions.

My country has many examples of friendly settlements, each based on an individual case, that have affected institutions. 

Examples include the Argentine state’s policy on reparations for human rights violations that occurred during the last military dictatorship (case of Birt et al.); the repeal of the Military Justice Code and its replacement by a military justice administration system that is fully consistent with international standards (case of Correa Belisle); and the adoption of a new Migration Act (case of Juan Carlos de la Torre).

Nevertheless, considering the complexity of many cases submitted to the friendly settlement process, my country has encouraged increased involvement by the Commission.

My Government firmly supports a more active role for the Commission in the friendly settlement process.  Under the harmonized interpretation of the Convention and the Statute of the IACHR (Articles 41.e and 48.f of the Convention and 18.e and 18.c of the Statute), Argentina considers the Commission fully competent to assume a role of that nature, either directly or by entrusting the task to a special rapporteur or independent expert, as in the “AMIA” case.

On the other hand, in some cases the Commission is significantly delayed in evaluating friendly settlement agreements concluded by the parties, where its role is to rule on their compatibility with the aim of the Convention by issuing the report specified in Article 49 of the American Convention on Human Rights.

My country notes that, until a friendly settlement agreement has been approved by way of such a report, it is not fully in force, and this hinders the implementation of any commitments assumed in the agreement.

Finally, Argentina values friendly settlement as a non-contentious means of resolving cases pending within the IAHRS, and at the same time reaffirms the need for the Commission to devise a protocol for action in the area of friendly settlement that involves a more active role in facilitating the process.

Argentina also would like friendly settlement agreements duly signed by the parties to be evaluated and, if appropriate, approved within a reasonable period of time, which should be defined in that action protocol. (CP27232)




	V.
ROLE OF THE STATES IN STRENGTHENING THE FRIENDLY SETTLEMENT MECHANISM


Brazil wishes to highlight an important aspect of the discussion. Notwithstanding all the suggestions offered about the work of the IACHR, it must be recognized that it is also incumbent upon the States to make a practice of searching in good faith for friendly settlement of the matters before the IACHR. We therefore believe it of great interest to collectively share the successful experiences of States in this area, especially those related to the institutionalization of friendly settlement mechanisms. We therefore defend the position that the States should contribute to the work of preparing and disseminating IACHR parameters to encourage integration of those parameters into their respective domestic guidelines.


	

	COSTA RICA
	Costa Rica positively values the mechanism of friendly settlements as a legitimate way, through a meeting of the minds of the parties, to satisfy the interests at stake in the proceedings before the IACHR. The IACHR has also valued this matter in general terms on indicating, in keeping with Articles 48(1)(f) and 49 of the ACHR, that the essential purpose of this procedure is to “reach a friendly settlement of the matter on the basis of respect for the human rights recognized in the Convention,” expressing the good faith of the State to carry out the purposes and objectives of the Convention (pacta sunt servanda), and in a manner that at the same time “allows for the conclusion of individual cases on a non-adversarial basis and has been shown in cases involving various countries to offer an important and effective tool for resolution that can be used by both parties.”
/ 
At the same time, the I/A Court H.R. has recognized the importance of friendly settlement and of the IACHR’s role in this area, on indicating: “The Court notes, in addition, that it lacks the power to discharge the important function of promoting friendly settlements, within a broad conciliatory framework, that the Convention assigns to the Commission precisely because it is not a judicial body. To the individual claimant this process has the advantage of ensuring that the agreement requires his consent to be effective. Any solution that denies access to these procedures before the Commission deprives individuals, especially victims, of the important right to negotiate and accept freely a friendly settlement arrived at with the help of the Commission and " on the basis of the human rights recognized in [the] Convention.”
/
Moreover, friendly settlement constitutes a suitable mechanism for clearing up the backlog of the system and can foster a greater commitment on the part of the states to respect and protect human rights.

In terms of international doctrine, the friendly settlement of disputes and, in general, the search for solutions through dialogue, negotiation, conciliation, or mediation is among the main purposes of the international community and both the United Nations Charter and the Charter of the OAS contain these principles, as do other special inter-American treaties that address the subject.

Among the virtues attributed to friendly settlement is the possibility of facilitating a direct dialogue between the parties and in the process easing tensions between them through an agile, economical, and effective procedure that supplements the system of cases and petitions and that is apt for fostering an innovative capacity to explore and achieve new spaces for the restitution and reparation of victims and the satisfaction of the parties.

Nonetheless, improving that mechanism requires the active and constructive participation of the IACHR as a facilitator of agreements between the parties and, in that regard, of the development of new institutional capacities within the IACHR to perform that work efficiently.  Costa Rica looks favorably on the efforts of the IACHR to create a Unit for Friendly Settlements in its organizational structure and is aware that this, in turn, will require the financial commitment of the states to contribute to creating those capacities in the IACHR.

In the view of the Costa Rican State, the function of the IACHR in the context of friendly settlement procedures, beyond offering its good offices, should be closer to a conciliating function, of the various possible techniques for the peaceful dispute resolution, for it is the mechanism that allows for the most room for maneuver in its activity in this procedure, and subsidiarily for supervising the procedure when other alternative dispute resolution mechanisms or techniques are instituted.

In Costa Rica’s experience it is necessary to broaden the mechanism for friendly settlements so that it is not only available for parties in the admissibility phase, and the merits phase, but also after the stages of processing and once the report on the merits has been produced. For many states, including Costa Rica, the country’s domestic political processes require greater clarity as to the claims made in a case in order to begin to pursue a friendly settlement. That is why the usefulness and relevance of this mechanism could be reinforced on considering and pursuing the possibility of reaching friendly settlements between the parties once the report on the merits has been produced and seeking to adapt the time periods to that end, and for carrying out the commitments entered into under the relevant mechanisms for supervision and follow-up.

The possibility of friendly settlements after the report on the merits and of the IACHR playing a more proactive role in that stage would facilitate agreements and satisfactory solutions on the merits that are constructed from concrete and clearer bases for reaching an agreement.  To the contrary, limiting the possibility of friendly settlements to the processing stage often means limiting the possibility of reaching friendly settlements between the parties with full satisfaction of the rights and interests at stake and the imminent transition of the proceeding to a judicial phase.

In tandem with this, Costa Rica appreciates that most of the friendly settlements to date have been conducted empirically between the parties in the absence of rules or clear guidelines in this respect, thus it is to be recommended that a set of minimal conditions be adopted for greater certainty and satisfaction of the parties. (CP27500)


	MEXICO
	First, Mr. Chairman, allow me to point out that Mexico attaches enormous importance to friendly settlement of the cases aired before the Commission and, when circumstances allow, gives it preference over any other course of action, while being fully committed to and respectful of the human rights set forth in the major instruments and international standards in this matter.

Undoubtedly, this way of resolving disputes has a number of advantages.  Obviously, it is a procedure that significantly blunts confrontation between the petitioners and the State and one that avoids considerable wear and tear and expense, fosters greater trust of citizens in their governments, and testifies to those governments' commitment to respect and protect human rights.  Moreover, given that the solution is arrived at by consensus and reflects the particular context in which the parties find themselves, reparation measures are better tailored to the specific case and easier to implement.

Likewise, the procedure avoids re-victimization of the petitioners, with all the adverse effects associated with it. The fact that it is a much shorter proceeding benefits the petitioners above all, as well as being more in line with everyone's right to access an expeditious justice system.

For those reasons, Mexico will continue to resort to this mechanism, as provided for in the relevant instruments, as its preferred way of dealing with petitions. It will pursue its efforts to promote the use of friendly settlements and find formulas or mechanisms to make the processes involved more efficacious.

Precisely in that regard, my country considers it essential for the Commission to keep close track of friendly settlement processes, especially in the more complex cases. Thanks to the Commission's experience and prestige, and those of its staff, in this field, its involvement heightens the readiness of the parties to embark on a genuine attempt to reach a friendly settlement. It helps ease tensions in negotiations regarding the most disputed issues, offers new perspectives or options concerning possible courses of action, generates greater trust between the parties, and ensures that the friendly settlement reached is based on respect for human rights.

Furthermore, Mexico considers that this assistance by the Commission helps to ensure that the final agreement reached by the parties can be approved by the Commission and allow the case to be closed within a reasonable period of time.

Accordingly, Mexico would like to see more proactive exercise by the Commission of the powers conferred on it by the American Convention on Human Rights itself, as well as by its Statute and Rules of Procedure, with respect to friendly settlement of the cases it addresses. For that, it would be worth exploring the possibility of the Commission appointing rapporteurs or independent experts in alternative dispute settlement, who would work hand in hand with the States and the petitioners, looking for satisfactory agreements to put an end to the cases concerned. As my delegation is aware of the budgetary implications of this suggestion, it would be happy to help look for ways of defraying the costs involved.

Mexico also notes that one of the most useful contributions the IACHR could make in this regard would be to provide more information to the parties on those proceedings. To that end, the Commission could embark on the compilation of a compendium of best practices in this area, based on successful experiences with friendly settlements in the past. States interested in pursuing these procedures could then use it as a guide. It would be useful if that compendium or any other similar documents could include the reparation measures adopted in friendly settlement proceedings.

At the same time, to allow friendly settlement proceedings  to be completed as expeditiously as possible and thereby have a positive impact on efforts to ease the IACHR workload, it would be ideal if, as I mentioned earlier, the Commission could shorten as much as possible the time allowed for final approval of agreements reached.

Finally, my delegation notes the efforts being undertaken by the Executive Secretariat of the Commission to address these and other concerns on the matter at hand, as well as its needs if it is to be able to implement the Plan of Action in this regard, set forth in the IACHR's Strategic Plan 2011-2015. We will make a constructive contribution to finding ways to help the Executive Secretariat to consolidate effective use of this ideal way to resolve disputes. (CP27263)



	PANAMA
	Similarly, we asked the Commission for greater involvement in the friendly settlement process and, therefore, we applaud and welcome wholeheartedly the recent creation of such a unit within the IACHR staff.


	URUGUAY
	The friendly settlement mechanism is one to which our delegation assigns great importance within the procedures of the Inter-American Commission on Human Rights (hereinafter “IACHR” or “the Commission”). We propose studying the topic by organizing it into six sections that, we believe, will offer a very general but complete overview of the mechanism. Those sections are: 

1.
Locus of the mechanism within the IACHR

2. Characteristics

3. Definition

4. Players

5. Procedure

6. Conclusions

1) Locus

Friendly settlements are provided for in two sections of the IACHR’s governing instruments:

a) The American Convention itself (Section 4, “Procedure,” Article 48.f), which states:


“The Commission shall place itself at the disposal of the parties concerned with a view to reaching a friendly settlement of the matter on the basis of respect for the human rights recognized in this Convention.”

b) The IACHR’s Rules of Procedure, Article 41.1 of which establishes:

“On its own initiative or at the request of any of the parties, the Commission shall place itself at the disposal of the parties concerned, at any stage of the examination of a petition or case, with a view to reaching a friendly settlement of the matter on the basis of respect for the human rights recognized in the American Convention on Human Rights, the American Declaration and other applicable instruments.”

Sections 2 through 6 of Article 41 of the Rules of Procedure go on to identify other characteristics and stages in the procedure.

2) Characteristics

The characteristics of the friendly settlement mechanism are established in the regulatory articles cited above and may be summarized as follows:

a. Consent of the parties (Article 41.2): The mechanism “shall be initiated and continue,” say the Rules of Procedure, on the basis of the consent of the parties, which is an essential condition for it to proceed.

b. Facilitation (Article. 41.3):  This characteristic will be dealt with under ‘procedure.’ 

c. Report (Article 41.5).

d. Agreement of victim(s) (Article 41.5): The regulations stipulate that prior to adopting a report on the solution agreed on, the Commission must verify that the victim of the alleged violation (or, if applicable, his/her successors) is in agreement with the friendly settlement reached.

e. The settlement must be based on respect for the human rights recognized in the ACHR, the American Declaration, and other applicable instruments (Article 41.5).

f. Binding on the parties:  Doctrine places particular weight on this requirement, which is also a feature of conciliation proceedings. Once the agreement has been ratified, neither of the parties may disregard or refuse to abide by it, since that would trigger their responsibility and could lead to action before the Inter-American Court.

g. Oversight of compliance by the IACHR (Art. 46):  The monitoring of compliance is another important feature. Once the report on the friendly settlement reached has been published, the Commission “may adopt the follow-up measures it deems appropriate.” It then refers to some of those follow-up measures.

3) Definition

Inter-American doctrine has defined friendly settlement as “a legal undertaking whereby parties at conflict, either before or during proceedings, submit themselves to a conciliatory procedure in order to reach an agreement on all matters subject to negotiation and admissible by law.”
It is therefore a genuine “conciliatory procedure” that enables the respondent state to resolve the matter prior to being called before the Court (and facing the disgrace of an unfavorable judgment); however, it also works to the benefit of applicants, allowing them to obtain a suitable remedy for their claims more simply and more expeditiously.

Since the early 1990s, the IACHR has been making increased, systematic use of this mechanism; in this, it has enjoyed considerable success, with several important cases resolved through its use. 

4) Players


There are three parties involved in activating and pursuing this mechanism: (a) the petitioner, (b) the respondent State, and (c) the Commission.  The Commission serves as the mediator or facilitator, in a role that will be examined below.

5) Procedure

a) Timing: At any stage during the examination of a petition or case (Article 41.1).

b) Initiative: May be initiated by the Commission, at the request of either of the parties, or of both parties together.

c) Facilitation: The Commission’s activities as “facilitator” entail proposing means for reconciliation, meetings with the parties, etc. Inter-American doctrine has described this as a “diplomatic/political” activity. The doctrine states that the IACHR’s chief task is to “bring the parties together for them to negotiate,” but it may go further and directly suggest bases for reaching an understanding.

d) Agreement on disputed matters:  If such an agreement is reached, it falls to the Commission to verify that its scope satisfies the victim(s) or their representatives (Article 41.5).

e) Ratification (adoption) of the report, containing “a brief statement of the facts and of the solution reached” (Articles 41.5 and 49 of the American Convention).

f) Communication to the parties and publication of the report.

(6)
Conclusions

With the description offered above, we can see that friendly settlement is a mechanism of the IAHRS that is suitable, effective, dynamic, and economical, and that it provides the parties with a swift and generally satisfactory solution, in accordance with the general principles of human rights and the established applicable legislation.


In short, it is a valuable instrument that must be preserved and enriched through its constant use.




	Country/Topic
	V. CRITERIA FOR CONSTRUCTING CHAPTER IV OF THE ANNUAL REPORT OF THE IACHR

	ARGENTINA
	On this topic I would like to recall the traditional position that my government has always held, which is that the criteria for preparing a country report (which is what Chapter IV is concerned with) are established based on the powers of the IACHR, in the framework of its autonomy and independence, under Article 41 of the American Convention on Human Rights. (CP27264)  



	COLOMBIA
	Colombia is grateful for this forum, which clearly makes it possible to continue improving the functioning of the IACHR and of the inter-American human rights system as a whole and also furthers compliance with operative paragraph 11 of resolution AG/RES. 2672 of 2011, which reads: “To call upon the IACHR to continue the dialogue with the states and other users of the system on the methodology used to develop the information presented in Chapter IV of its annual report, inviting joint reflection on how to improve the efficacy of this mechanism.”

With full respect for the autonomy and independence of the IACHR, my delegation wishes to address two specific matters:  methodology and efficacy.

1. Methodology

To illustrate this point, we will quote Commission member Luz Patricia Mejía in a footnote to Chapter IV of the last annual report, in the segment on Colombia: “I consider that in the case of Colombia and the other the countries included in Chapter 4; there has not been an adequate analysis of the rest of the countries in the continent that are in similar or worst circumstances. To this effect, I consider that the methodology used up to today does not give for certain elements to measure the situation of each one of the countries in the region and more specifically an unbiased and fragmented vision of the compliance of the States of the region with their human rights obligations."

Although the five criteria for inclusion of a country in Chapter IV of the annual report are clearly defined, Colombia notes with concern that the problems described in those criteria are common to the region, not exclusive to the countries now receiving “special attention” from the Commission.  It would be advisable to urge the IACHR to improve the methodology for constructing Chapter IV, establishing parameters and criteria that would allow an objective analysis of situations involving human rights violations. These parameters and criteria also should facilitate identification of noteworthy advances that would support non-inclusion of a country in the chapter, such as recognition of efforts made and results attained over a specific period of time.  It is significant that over the past five years the list of states included in the chapter has not changed.

For example, the reform of the United Nations human rights protection system has shown positive results, thanks to a change from the selective, partial process to the new universal periodic examination.  By staying with the present discriminatory evaluation system, one runs the double risk of being arbitrary with the states discussed and ignoring serious problems in all those that have been excluded, making it impossible to conduct objective regional analyses that would allow for joint implementation of solutions to shared problems.  We should emphasize that such an approach has been incorporated into the workings of other inter-American mechanisms.

Colombia also emphasizes the importance of ensuring compliance with Article 59.2 of the current Rules of Procedure of the IACHR, which provides that the state in question must be sent a copy of the general, special, or follow-up reports, so that it may issue any observations it considers appropriate; as is now the practice, these should appear in the final version of the report, in the same place and with the same degree of visibility granted to other sources.  Only by doing this will the IACHR be giving equal, balanced treatment to the official information presented by the state.  In that same vein, it would be advisable to extend the deadline for responding to such reports, which, by nature, require extensive consultations and information-gathering within the state, in coordination with the relevant national authorities.

2. Efficacy of the mechanism

My delegation questions whether it is appropriate to include a chapter discussing the countries within the annual report, when the Commission now produces valuable thematic and country reports, in addition to the monitoring, the other activities, and the reports constantly produced by the IACHR rapporteurs. This is particularly important in light of significant budgetary constraints that require streamlining the use of existing resources.

The Colombian delegation believes the content of the annual report should be as defined in Article 59.1 of the Rules of Procedure of the IACHR.  It should contain “an analysis of the human rights situation in the Hemisphere, along with recommendations to the States and organs of the OAS as to the measures necessary to strengthen respect for human rights.”  This approach would contribute in an efficient manner to promoting compliance with the obligations and commitments of the state in the area of human rights, ensuring universality, equal treatment of states by the IACHR, objectivity, and non-selectivity and thus eliminating double standards and politicization. (CP27270)



	ECUADOR
	On this topic, the delegation of Ecuador queried the advisability of considering the criteria established by the IACHR to include countries in Chapter IV of its Annual Report as the only ones worth bearing in mind, particularly since they often do not pay sufficient heed to data provided by the State and resort almost exclusively to private sources, when there should in fact be a healthy balance in terms of the sources of information tapped for Chapter IV. Ecuador proposed, further, that those criteria be revised and updated so as to afford a balanced view of all human rights violations, without emphasis in favor of civil and political rights. Sufficient space should be devoted, too, to analysis of violations of economic, social, and cultural rights.

In that connection, the delegation of Ecuador drew attention to the imbalance created vis-à-vis the monitoring and protection of some rights when special attention and funding is reserved for monitoring a particular right. Specifically, Ecuador perceived an imbalance in the fact that, within the IACHR, there is a special Rapporteurship for Freedom of Expression, with personnel exclusively devoted to that issue and, moreover, a budget of its own, funded by sources outside the Organization. Ecuador believes that all the rapporteurships should be appropriately staffed and sufficiently funded to ensure equal prominence for all the rights that the IACHR must monitor and protect. That would ensure that sufficient attention is paid to grave violations of other human rights.  The distortion referred to here leads to a mistaken and biased view of the human rights situation in the Hemisphere, a trend that Ecuador would like to see corrected by the IACHR showing equal care and concern for all human rights, which should be treated as universal, indivisible, and interdependent. (CP27485)



	Country/Topic
	VI. PROMOTION OF HUMAN RIGHTS

	ARGENTINA
	It is essential to keep in mind the importance of the functions both of promotion and protection of human rights in the region, which the Commission is called upon to discharge. These tasks should be combined in a complementary and harmonious manner.

In that regard, Article 106 of the Charter of the Organization of American States states that the function of the IACHR shall be “to promote the observance and protection of human rights and to serve as a consultative organ of the Organization in these matters.”

For its part, the American Convention on Human Rights provides in Article 41 that the main function of the IACHR shall be to promote respect for and defense of human rights and that, to that end, it shall have the following functions and powers: to develop an awareness of human rights among the peoples of America (section a); but also to make recommendations to states for the adoption of progressive measures in favor of human rights (section b), to prepare studies and reports (section c), to request governments to supply information on measures adopted in matters of human rights (section d), to respond to inquiries made by, and provide advisory services to, member states (section e), and to take action on petitions and other communications pursuant to its authority under the provisions of Articles 44 through 51 of the Convention (section f).

Finally, the Statute of the IACHR, which was approved by all states through the General Assembly, recognizes the Commission’s functions of observance and defense of human rights, as well as its functions as a consultative organ of the Organization in these matters. Chapter IV of the statute defines the human rights promotion and protection powers of the IACHR in a manner similar to that of the Convention. (CP27264)



	BRAZIL
	
Below are the issues raised by the delegation of Brazil in its remarks on 5/10. 


The delegation of Brazil wishes to begin its remarks by acknowledging the Commission’s efforts to promote the defense and observance of human rights in the region. 


However, the emphasis observed on the examination of individual petitions in detriment to promotion activities currently poses a challenge to the effective workings of the IACHR. 


The promotion of human rights–understood as the identification and dissemination of good practices, advice, and technical cooperation–is the IACHR’s main function according to Article 41 of the American Convention on Human Rights and must not be neglected. The Brazilian delegation considers it necessary to increase human rights promotion activities so as to maximize the impact of the IACHR as a whole, which includes not only the defense of human rights but the development and stability of the region as well. 


Within this context, it is important that the IACHR be capable of providing technical cooperation adequate to the specific needs of each State, offering services that involve, for example, the identification and dissemination of information on good practices. In addition, the Commission can use friendly settlements as an activity for more comprehensive promotion of human rights, beyond the scope of the effects produced by the settlement of specific cases. 


Finally, there is a clear need for the Commission to be more transparent in the use of its resources, clearly divulging the expenditures for each of its activities in an accessible manner. 



	COLOMBIA
	My delegation attaches importance to strengthening the Commission’s role in promoting human rights.  This can take the form of advisory services, cooperation, and technical assistance to states to strengthen their internal capacity to meet their obligations–for example, strengthening national judicial institutions. This approach would make it possible to establish more lasting measures that would contribute, in the long term, to the ongoing improvement of the human rights situation in the Hemisphere.

A careful study of the Commission’s various reports and rapporteurs’ reports shows that the one specific action that can best reduce the high degree of impunity in the region and guarantee non-repetition is to strengthen justice operators to enable them to act in a timely, universal, and fair manner. (CP27270)



	COSTA RICA
	For Costa Rica, the functions that the States have entrusted to the IACHR are clear based on the international instruments. In this regard, the Charter of the OAS notes that the mission of the IACHR is to promote the observance and defense of human rights and serve as a consultative organ of the Organization in this area (Article 106).  In addition, the ACHR in an analogous sense establishes that its principal function is to promote the observance and protection of human rights. To that end the ACHR assigns the IACHR specific competences and functions to raise the awareness of human rights in the Hemisphere, make recommendations for the states to adopt progressive measures in favor of human rights, prepare studies and reports, request reports on the measures adopted in the area of human rights, handle consultations or provides advisory services to the states, and act within the system of petitions and cases, as well as with respect to other communications, in the exercise of this authority (Article 41 of the ACHR).  In large measure these competences and functions are reiterated in the Statute of the IACHR.

The process of consolidating democracies that the Hemisphere has been undergoing over the last decades necessarily requires the support and assistance of the organs of the OAS through mechanisms of advisory services, assistance, and cooperation, and, in particular, the work or the IACHR in keeping with the missions it has been assigned. The thematic agenda of the Hemisphere today offers a great possibility of areas and fields of work, and such support is needed for institutionalizing and consolidating the democratic gains in many of the countries. The orientation of the work of the IACHR towards the promotion of human rights should take into account the context of the political reality in most of the countries of the Hemisphere.

In general terms, it is in that sense that Costa Rica assigns a high level of importance to the functions and tasks of promotion which, based on the treaty provisions cited, it is up to the IACHR to carry out according to the corresponding mandates. At the same time it considers it advisable to strengthen those functions as a mechanism essentially for preventing human rights violations and reinforcing its work of defense and protection in the countries of the Hemisphere.  Along those same lines, it is considered that strengthening the work of the rapporteurships is of the utmost importance. Nonetheless, two points should be made in this respect:

The first is that strengthening the work of human rights promotion cannot be to the detriment of its functions derived from the mandate assigned by treaty to the defense, protection, and tutelage of human rights, especially through the system of individual cases and petitions as a form of restorative and reparative justice.

The second, which follows from the first, for this same reason, is that strengthening the work of human rights promotion, if is to be done adequately and articulated with the functions of defense and protection which it is also assigned by international instruments, necessarily requires a greater commitment to the financial strengthening of the IACHR such that it is able to be translated into an interest in strengthening promotion without detriment to a task inherent to the IACHR as is the defense and protection of the human rights of the inhabitants of the Americas. (CP27500)


	DOMINICAN REPUBLIC
	The work of promoting human rights is a vitally important task that is performed by the Inter-American Commission on Human Rights in compliance with the functions assigned to it by the Organization’s legal instruments.

In accordance with the OAS Charter (Article 106), the Inter-American Commission on Human Rights (IACHR) has the principal function of promoting the observance and protection of human rights and of serving as a consultative organ of the Organization in those matters.

Similarly, the American Convention on Human Rights (Article 41) restates this principal function; the Commission’s Statute (Article 1) notes that the IACHR was created for that same purpose; and its Rules of Procedure (Article 1) contains a similar provision. In other words, all the legal instruments governing the IACHR establish, as the Commission’s principal function, that of “promoting the observance and protection of human rights.”

It would be logical for the functions given greater emphasis in the legal instruments that created and govern it to enjoy a similarly high profile in the history of its work.

These functions–those that entail promoting human rights–are what would equate to preventive medicine in the health field, or to crime prevention in the area of citizen security. And, paradoxically, they are the ones that account for the smallest portion of its budget.

In the opinion of this delegation, the promotion of human rights is of importance to and has an impact on the respect those rights receive. With a greater understanding of human rights, among both our states and their citizens, state protection mechanisms would be more effective and the public would have additional information on how to assert those rights and how to channel their claims in the event of a violation.

To provide effective protection for the human rights of their citizens and to meet their obligation of ensuring those rights, states must have the necessary legal provisions, sound public institutions, and public officials who have received training on these topics.

The Inter-American Commission on Human Rights, with its experience and capacity in the field of human rights, and, additionally, having been created with the aim of “promoting the observance and protection of human rights,” is the body that can provide states with the technical advice and support they need in dealing with those matters.

In addition, and as an example, one of the Commission’s powers with respect to the OAS member states is to “to make recommendations to the governments of the states on the adoption of progressive measures in favor of human rights in the framework of their legislation, constitutional provisions and international commitments, as well as appropriate measures to further observance of those rights” (Article 18.b, IACHR Statute). In complying with these recommendations, the Commission’s assistance is of vital importance, since the measures adopted, if the Commission is involved, will be in compliance with the provisions of international human rights law currently in force.

The obligation of respecting people’s rights and freedoms is a duty of the states and, to be more effective in that task, they require the involvement of other players, such as the IACHR. The contribution made by the IACHR in strengthening national human rights protection systems is of great importance and, it turn, it yields fruits for strengthening the inter-American human rights system itself.

It is necessary for the Commission to become a partner to the states in the permanent process of strengthening the inter-American human rights system which, in its broadest sense, covers, in addition to the Commission and the Court themselves, the states and civil society:  the system’s users.

We need a Commission that is ready to respond to questions asked by the states about strengthening their national institutions, and about correcting any violations that may arise.


The Commission’s work in promoting human rights is essential in strengthening the system. We need states that are capable of responding to the needs and challenges that arise every day in the field of protecting human rights.

The Inter-American Commission must be assured adequate resources to ensure its better performance of its duties and thus give the work of promoting human rights the priority it requires, in accordance with the applicable legal instruments. This task must be undertaken in coordination with the states in order to ensure greater respect for those rights on the part of the states and a better understanding of how to assert them on the part of citizens. (CP27275)



	PANAMA
	
Promotion of human rights cannot come before their protection since, as Commissioner Felipe Gonzales has noted, protection performs the dual role of protection and promotion. The system of individual petitions and cases must be above all other activities since, in our opinion, a ruling that creates case law is worth more in terms of the protection and promotion that the system provides than two, four, or even ten seminars. And, in that regard, we believe that, although thematic hearings are valuable for assessing the situation of human rights in the Hemisphere, working meetings or hearings on cases are even more so, since they can settle these disputes, thus benefiting both kinds of users of the system. We would ask the Commission to take these suggestions into consideration in preparing its schedule at its next session.


	Country/Topic
	VII. FINANCIALLY STRENGTHENING THE INTER-AMERICAN HUMAN RIGHTS SYSTEM

	BRAZIL
	
Below are the issues raised by the delegation of Brazil in its remarks on 13/10.


Notwithstanding the discussions under way in the Committee on Administrative and Budgetary Affairs (CAAP) and the debate in the Permanent Council that will, in principle, take place next week, the delegation of Brazil wishes, first, to acknowledge the importance of developing ways in the medium and long term to ensure that the resources allocated to the financing of IAHRS organs are more predictable and adequate and have clearer objectives. The excessive dependence of the IACHR and Inter-American Court of Human Rights today on sporadic voluntary resources jeopardizes the good operations of both organs. In light of this, the medium- and long-term solution to the problem will be greater allocation of resources from the Regular Fund of the OAS, with priority given to the Inter-American Court of Human Rights, regardless of the resources that continue to be offered by other States on a voluntary basis.  


For Brazil, however, the objective of increasing the resources allocated to the organs of the IAHRS, be they from the OAS Regular Fund or from voluntary contributions, is not an end in itself nor should it lack a consequent effort on the part of those organs to ensure greater clarity in their programmatic objectives, the resources allocated to each of those objectives, and the activities to which the resources are allocated. We are sure that the use of more effective and transparent mechanisms for programmatic and budgetary management of the two organs, especially the IACHR, will lend greater legitimacy to their work, which, regardless of the purposes to which the resources are allocated, depends on States’ positive perception of the clarity and efficacy of their means of action. 


As to the IACHR, Brazil has stated on several occasions that the Commission can and should continue its positive contribution to strengthening the promotion and protection of human rights in the region. Over and above the main objectives that guide the work of the Commission, Brazil has also expressed the need for it to act with the highest possible transparency as a prerequisite for estimating, mobilizing, and allocating more clearly and effectively the resources allocated for its operations. 


In this regard, my delegation has for some time voiced its concerns about this issue to the IACHR. In preparation for the Technical Meeting of Donors to Strengthen the Inter-American Human Rights System, held in Ottawa from March 1 to 2, Brazil requested the following information from the IACHR Secretariat: 

a.
the number of proceedings currently before the IACHR (including, together and in disaggregated form, the number of petitions, cases, and precautionary measures);

b.
an estimate of the new petitions that will be received over the next five years, based on the average annual petition growth rate of the past five years and other factors that the IACHR considers relevant;

c.
the current number of staff working in the IACHR, including unpaid staff, with a description of their functions, the number of hours worked, and remuneration, where applicable;

d.
the number of working groups operating in the IACHR, their functions and composition, and the professional training of their members;

e.
details of IACHR expenditures in the past year, with information disaggregated by staff, ordinary costing activities, and travel and per diem payments, among other expenditures;

f.
details of rapporteurship expenditures and the earmarked donations received by them in the past year, as well as estimates of the expenditures of rapporteurships that, once created, do not have adequate funding of their budgetary needs;

g.
details of the "methodological reforms” and the "backlog-elimination program" for boosting productivity in the work of the IACHR, mentioned in items 2.2 and 2.3 of the IACHR’s Strategic Plan. 


On that occasion, Mr. Chair, Brazil requested additional details from the IACHR on what the “thematic studies,” mentioned in item 4.3 of the Strategic Plan, and “case support,” mentioned in item 4.4 of the same document, would consist of. Brazil was interested in understanding the degree to which the IACHR would focus on the preparation of thematic studies–an activity that is part of human rights promotion–vs. its other areas of activity, and how “case support” could translate into greater encouragement of friendly settlement procedures and the follow-up of recommendations issued to the States, objectives with which Brazil identifies. 


We requested, moreover, explanations about the parameters that the IACHR uses to measure the overall effectiveness of its activities and the resources that it allocates to the various facets of its work. We also asked for information regarding the IACHR’s stated intention of adopting a new information system for monitoring its work and, if adopted, whether such a system would include an online tool with which to follow the course of proceedings, an objective that Brazil considers important.


Given the importance and complexity of developing a comprehensive evaluation and monitoring system, discussed in Item V of the Strategic Plan, Brazil requested the IACHR to make the preliminary version of this system available as soon as possible.


Brazil also pointed out the fact that the Strategic Plan presented by the IACHR did not appear to offer enough information to ascertain which activities would be prioritized by the Commission. In Brazil’s opinion, greater emphasis should be placed on activities that aid the adoption of domestic measures to guarantee non-repetition, such as the facilitation of friendly settlement proceedings and support in following up on the recommendations issued by the IACHR itself, whether because of their effectiveness in addressing the problems brought to the attention of the IAHRS or because of the potential reduction in the individual and fragmented complaints that are constantly lodged with its organs today. 


The number and breadth of the clarifications requested of the Commission illustrates the need to expand its platform of action through mechanisms for management, transparency, and the evaluation of results compatible with the importance and sensitivity of its operations. While the predictability and adequacy of the resources allocated to the operations of IAHRS organs are necessary for expanding its platform of action, this objective cannot be met without a continuous redoubled effort, especially on the part of IACHR, to ensure greater effectiveness, transparency, and programmatic clarity in its operations.

	COSTA RICA
	Please refer to the presentation by the Delegation of Costa Rica on this topic, in Section I: “MEDIUM- AND LONG-TERM CHALLENGES AND GOALS FOR THE IACHR” (pages 4 and 5 of this document)


	ECUADOR
	As regards financing, Ecuador insisted that it should come from the OAS Regular Fund, as agreed in resolution AG/RES. 2675 (XLI-O/11), "Strengthening of the Inter-American System of Human Rights pursuant to the Mandates Arising from the Summits of the Americas," adopted by the OAS General Assembly at its session in El Salvador.  Ecuador explained that in that resolution the states had already suggested a course of action and had urged the General Secretariat to come up with concrete strategies for achieving a real increase in the financial resources allocated to the Inter-American Court of Human Rights and the IACHR in the program-budget of the Organization.  Therefore, to address this issue, it is essential to know how the Secretariat is implementing that mandate. Those strategies, and the states' reactions to them, should form the basis of a process conducive to guaranteed medium- and long-term funding for the IAHRS.  Ecuador also pointed out that while it supports the parallel quests for financing being carried out by both the IACHR and the Court, it does not share the view that it should be up to the organs of the IAHRS to look for their own sources of finance, which should be assured by the OAS Regular Fund, among other things as a way of guaranteeing the independence of the IAHRS.

NOTE:  This commentary also applies to the IAHRS Funding topic. (CP27485)

	PANAMA
	
As regards specific observations on how to strengthen the system, we should refer first to the budget issue. A formula needs to be found that will afford the inter-American system the freedom it needs to carry out its work, with funding exclusively provided by member states. In this connection, we welcome with satisfaction the suggestion of the distinguished delegation of Canada to create a working group within the Committee on Administrative and Budgetary Affairs to oversee this important task. 

We have referred in the past to the practical measures that are needed in times of austerity, such as those that the Organization is currently experiencing. We invite the Commission to conduct a careful review and establish, in so far as possible, its order of priorities.


	Country/Topic
	VIII. OTHER PRESENTATIONS SENT IN BY DELEGATIONS


	
The solution to this problem could lie in changes to the organ’s institutional practice and culture, or even in amendments to its Statutes. For Brazil, it is essential that the IACHR always be willing to ensure that each and every decision it makes observes the following criteria: 

a. detail the factual elements that are brought to its attention, as well as the evidence presented to attest to the veracity of these facts;

b. list the articles in the international instruments adopted by the States (OAS Charter, American Convention on Human Rights, and IACHR Statute) that authorize examination of the facts brought to its attention (formal analysis);

c. also list the international instruments formally adopted by the States (OAS Charter, American Convention on Human Rights, and IACHR Statute) that confer rights that the alleged facts might be violating – facts whose likelihood was established in the examination of the evidence (analysis of the merits); and

d. substantiate the causal connection between the facts provided, the action or omission imputed to the agent of the State, and the violation of internationally recognized rights by the State in question.


To conclude my remarks, I would like to express the expectation that the IACHR will: 

a.
begin to adequately substantiate each and every decision, including those related to the imposition of precautionary measures, observing the aforementioned criteria, among others that will be set with the participation of the States;

b.
place greater emphasis on activities for the promotion of human rights, especially those related to facilitating friendly settlements and the adoption of measures to guarantee non-repetition, bearing in mind the administrative, pre-judicial, and recommendatory nature of its acts when considering the admission of individual petitions; 

c.
make use of more transparent and effective tools for identifying its needs, setting its program and budget priorities, realizing its expenditures, and measuring its results. In this context, we await the response to the questions posed by Brazil in preparation for the Ottawa meeting.
	

	PANAMA
	
We would also like to refer specifically to the Working Group to Prepare a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance, in which this year the Republic of Panama has come to occupy the position of first vice chair. At the last General Assembly in San Salvador the Group was given a new task, after the states decided by consensus to consider the possibility of drafting a convention that addresses the issue of racism, along with one or more other binding instruments that cover "all forms of discrimination and intolerance." In this regard, we would like to request that the Commission become more involved in the process of preparing those instruments. The Working Group is currently at a critical juncture and could benefit enormously from the expertise and advice that the honorable Commission has to offer.
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�.	For Internet access to the Working Group's documents, please visit: 


� HYPERLINK "http://www.oas.org/consejo/workgroups/Reflect%20on%20Ways%20to%20Strengthen.asp" ��http://www.oas.org/consejo/workgroups/Reflect%20on%20Ways%20to%20Strengthen.asp�. 





�.	See the following orders of the Inter-American Court of Human Rights: Case of Caballero Delgado and Santana, Judgment of December 8, 1995; Case of Genie Lacayo, Judgment of January 29, 1997; Case of Loayza Tamayo, Judgment of September 17, 1997; and Case of Baena Ricardo et al., Judgment of February 2, 2001.


�.	Report on Friendly Settlement No. 160/10. Inocencia Luca de Pegoraro et al.  Argentina, November 1, 2010.


�.	I/A Court H.R. In the matter of Viviana Gallardo et al., decision of November 13, 1981, para. 24.





