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Contributions to a Comprehensive Agenda for Strengthening the Inter-American System
of Human Rights

The organizations that have prepared and signed this document celebrate the fact that the Member States of the Organization of American States (OAS) recognize the essential role of the Inter-American System of Human Rights (IASHR) in protecting human rights victims and strengthening democratic institutions. Within this context, the OAS Working Group to Reflect on Ways to Strengthen the Inter-American Human Rights System has developed and identified a thematic agenda. We wish to present our considerations and proposals regarding the topics on this agenda, as well as our observations on the participation of civil society during this process. 

In the first place, we believe that any process purporting to strengthen the protection of human rights must guarantee robust participation by civil society organizations (CSO’s) and victims. In this regard, the process should be guided by the principle of inclusive and broad participation, which assures adequate representation of civil society at all levels, in all forums. At the same time, States should also actively initiate and propose meetings with CSO’s at the national level, in order to consult and dialogue with CSO’s on a continual basis.

Secondly, with regards to the specific topics that the States have proposed for debate, we wish to indicate that they are undoubtedly important. However, we believe that it is important to remember that several of them are already specifically regulated by the Rules of Procedure of the Inter-American Commission on Human Rights (IACHR). As a result, the IACHR itself is the only body with the authority to modify them. 

We are convinced that the Working Group has a fundamental contribution to make to the process of strengthening the IASHR. As organizations that both use the IASHR and work toward fortifying the Rule of Law and human rights in our countries, we would like to highlight our conviction that the IASHR should act on two levels: first, it should protect victims of human rights violations; second, it should serve as a source of universal legal standards and principles that contribute to bolstering democratic processes. 

For this reason, States should view the IASHR’s organs as allied institutions in the mission to confront human rights problems in the Americas. For this purpose, the IASHR organs may use any of their mechanisms, individually or together. Thus, certain minimum conditions are necessary. First, as with any international system for protecting human rights, the IASHR must have the capacity to react to changes. Second, it must also have strong and effective organs that fulfill the role of protection. Moreover, States should commit to generating the resources and conditions needed so that local authorities in the countries can apply international human rights principles adequately. Lastly, States must also strengthen domestic mechanisms so that they can comprehensively implement the decisions and measures ordered by the IACHR and the Inter-American Court of Human Rights.

I.
Regarding the IACHR’s Authority for Issuing Precautionary Measures

Since 1980, the IACHR has developed its capacity to order precautionary measures in urgent situations when necessary to avoid irreparable harm. In so doing, it has adapted to the reality of the hemisphere, as well as to requests made by States and OSC’s. For over two decades, States have recognized and accepted this authority on the part of the IACHR. However, the practice of precautionary measures has provoked criticism by States. We believe that the critiques are not entirely justified, for reasons that we will now explain.

In relation to the criteria for issuing precautionary measures, these criteria are provided for in the IACHR Rules of Procedure currently in force. In addition, the IACHR has set out parameters for determining the gravity of an individual or collective’s situation. Moreover, the IACHR has laid out explicitly how the foregoing should be evaluated, as well as the weight that should be accorded to the country context. Thus, in our view, the criteria employed by the IACHR are adequate and have been established objectively and prior to the consideration of individual cases. 

With regards to the temporal nature of the measures and the criteria for lifting them, we feel that the current procedure is sufficiently clear. In any case, the basic criterion both for issuing and lifting the measures should be based on an analysis of the facts. 

As for precautionary measures of a collective nature, we understand that the imminent risks faced by certain vulnerable groups today present increasingly complex challenges for the IACHR, for States, and for the petitioners themselves, as these new risks are different than those deriving from “traditional” threats to civil and political rights. These difficulties should be resolved on a practical, case-by-case basis; procedural reform is not necessary.

Concerning the reception and processing of requests for precautionary measures, we believe that the procedural regulation currently in force already reflects States’ demands that they be given an opportunity to provide their opinion before the IACHR makes a decision. There is only one exception to this, which is perfectly reasonable: in certain cases, when justified by the urgency of the situation, the IACHR may issue precautionary measures without consulting the State in question first.

Regarding the amount of time given by the IACHR to States to provide their opinion and information about a particular request for precautionary measures, States have argued that the time accorded is not enough for them to gather relevant information. However, in our view, given that by definition we are dealing with urgent situations, the time allotted necessarily must be brief.   

In conclusion, while the precautionary measures procedure can always be modified and perfected, this should be done taking into account suggestions from both States and OSC’s, through participatory dialogue with them. Moreover, we believe that a process that truly seeks to strengthen the IASHR implies reaffirming the IACHR’s authority to issue precautionary measures, as an integral part of protecting human rights in the region. 

II.
The IACHR’s Responsibilities of Promoting and Protecting Human Rights

During the current process of reflection and strengthening, one of the positions advanced by certain States is that the IACHR should put greater emphasis on promoting human rights. In our view, the tasks of promotion and protection are not mutually exclusive—in fact, they should be undertaken in tandem such that they complement each other in a mutually reinforcing way. As such, activities for promoting human rights should be oriented toward bringing about necessary structural reforms and improvements –thereby preventing new human rights violations. At the same time, activities for protecting human rights in individual cases address those cases that have not adequately resolved at the national level, revealing specific failings of the national frameworks.
The central aspect of this synergy resides in the IACHR’s ability to undertake both dimensions of its responsibilities adequately. Of course, for this purpose, the IACHR must have sufficient human and financial resources at its disposal. But above all, it is imperative that States adopt a proactive stance toward effectively incorporating each and every one of the human rights standards established by the IACHR through its different mechanisms.  

We believe that the IACHR’s current balance between activities for human rights promotion, on the one hand, and those dealing with human rights protection, on the other, is appropriate. More importantly, this is a delicate balance that must be determined by the IACHR itself, given that the IACHR is an autonomous organ and knows best how to distribute its limited resources.

III.
Regarding the Role of Chapter IV of the IACHR’s Annual Report 

The IACHR’s mandate is to “promote respect for and defense of human rights”. In fulfilling its mandate, it has adopted different methodologies. Among these, one of its most important methodologies is the section of its annual report dedicated to the human rights situation of certain countries in the IASHR, known as “Chapter IV.”

Over the years, the IACHR has established objective parameters for the elaboration of Chapter IV, in response to objections and comments it has received regarding this task. In this regard, the 1996 and 1997 Annual Reports and the 2000 procedural reform sought to consolidate a legal framework for monitoring the human rights situations in Member States. Article 59 was modified in form without altering its content.

The IACHR undertook this reform at the behest of several countries, in an effort to demonstrate transparency and openness toward States in its work. Thus, the IACHR established explicitly that, in order for a State to be included within Chapter IV, it would be previously informed of the reasons for its inclusion. The IACHR would forward a copy of the draft report to the State in question, thereby giving the State the opportunity to comment and make observations on the draft report. Subsequently, the IACHR would produce a final version of the report, taking into account the State’s comments and observations. 

In our opinion, States should recognize the historic role and importance of Chapter IV in promoting and protecting human rights in the hemisphere. In addition, we believe that the current criteria used by the IACHR are appropriate and should be upheld. At the same time, the IACHR can always maintain open channels of communication with States and OSC’s to discuss the application of the criteria in specific cases.

IV.
Toward Compliance with the Decisions of the IASHR Bodies

When the decisions handed down by international human rights bodies are not respected by countries, countries miss an opportunity for enriching their democracies, international systems for human rights protection grow weaker, and above all victims and their families are forced to continue waiting for reparation of violations of their rights.

Thus, we propose a series of measures that should be adopted at the domestic level by States and at the regional level by the organs of the IASHR, which we believe are essential for strengthening the IASHR by promoting compliance with its decisions. It is already apparent that transforming international decisions into effective public policies requires first and foremost true, sustained political will on the part of States.

a.
Creating Domestic Mechanisms: A Primary Obligation of States

It is vital that each State create an inter-institutional commission for the compliance of international decisions. Such a body, made up of high-ranking authorities from the Public Ministry and each governmental institution implicated, will establish the general guidelines that are applicable for each case requiring coordinated, inter-institutional action. The body will even facilitate formulation of legislative reforms and institutional modifications that will make procedures more efficient. 

In addition, the first step toward compliance of decisions should be the elaboration of an “implementation map”: an outline of steps that should be studied and discussed before executing a decision. The map should be designed by a group of actors who will be convened by a previously designated coordinating body, and should determine which State agency will be in charge of leading the process of implementation. Moreover, the map should include a work plan, which distributes the tasks and responsibilities clearly, taking into account the role to be played by each State institution and the Public Ministry, and assigns tentative timelines for the completion of each phase of implementation. 

b.
Optimization of Supervision Mechanisms

It is essential that the IASHR develop unified criteria, contained in guidelines directed toward States, concerning the State’s responsibility to provide information during the ensuing process of compliance and implementation of the IASHR’s decisions. The guidelines should include the request for information on the mechanisms implemented to further compliance in each case. Specifically, information should be provided on the following aspects, among others: coordination, periodic activities, description of the implementation map, deadlines, and the governmental bodies and agencies involved, as well as the measures corresponding to each one.

We also propose the creation of a comprehensive database to be made available on-line, which centralizes information from the IACHR and the Inter-American Court of Human Rights on compliance with their decisions. This database will allow for more profound analysis of the weak points and salient characteristics regarding levels of compliance by different Member States.

Lastly, beyond case-by-case analysis, we believe the IACHR should include in its agenda a study of the mechanisms that have been adopted within States to comply with the decisions of the IASHR. Such a comprehensive, regional study will help reveal the various difficulties experienced by States and contribute to determining integral solutions for resolving them. A diagnosis of decision compliance is essential, and may take the form of the thematic reports elaborated by the IACHR. It should include an analysis of the current panorama, basic minimum standards, and mechanisms for dialogue that should be created regarding compliance.

V.
Conclusions

The organizations that have prepared and signed this document hope that the observations contained herein will be taken into account, and that the current reflection process leads to true strengthening of the IASHR’s bodies so they may more effectively promote and protect human rights in the hemisphere.
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