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PRESENTATIONS BY THE DELEGATION OF COSTA RICA ON “MEDIUM- AND
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(Phase of diagnosis of the topics: September 12 to October 11, 2011)

A. Medium- and long-term challenges and objectives:

The State of Costa Rica has identified a set of factors that are posed as challenges and that at the same time determine objectives for achieving the strengthening of the IACHR, and which are also common to the inter-American system for the promotion and protection of human rights, and constitute the essential pillars for putting forth–and the conceptual framework for–any discussion on strengthening the Inter-American Commission on Human Rights (hereinafter the IACHR) and the inter-American system for the promotion and protection of human rights (hereinafter IAHRS): 

1. The financial aspects:

The treatment of the financial problem of the organs of the inter-American system for the promotion and protection of human rights is one of the main challenges that must not be treated in a fragmentary way, as a difficulty that goes to the functioning of the IACHR and the I/A Court H.R., but as a structural problem of the OAS that requires a comprehensive solution with a view to making possible the overall operation of the system. In that sense, the analysis and evaluation of the financial and budgetary requirements of the I/A Court H.R. and the IACHR, in addition to taking into consideration the particular needs of each organ, must at the same time be conceptualized in light of the systemic operation of both organs to carry out the lofty functions that the states have entrusted to them.
It requires the utmost commitment of all the member states of the OAS and of the authorities of the General Secretariat, within the process under way in the Special Working Group to Reflect on the Workings of the IACHR with a view to Strengthening the IAHRS, to identify practical and realistic solutions to a problem that has been structurally besetting the system and, within a reasonable time, to earmark the resources necessary from the Regular Fund of the OAS to adequately cover the costs of implementing the mandates, functions, and programs of those organs as well as all the activities that they perform on a regular basis.  While this conception has been expressed in the political discourse of the member states in recent years, this appears to be a propitious moment for encouraging the states to make decisions with the concurrence, backing, and technical support of the Secretariat of Administration and Finance of the OAS, as per the mandates of the OAS General Assembly of San Salvador in 2011, at its forty-first regular session, particularly operative paragraphs 8 of resolution AG/RES. 2652 (XLI-O/11), 8.a of resolution AG/RES. 2672 (XLI-O/11), and 3.b of resolution AG/RES. 2675 (XLI-O/11).

According to the program-budget of the OAS Regular Fund for 2011, the amount of funding for the IAHRS accounts for only about 8% of the OAS Regular Fund, broken down into 2.5% for the I/A Court H.R. and 5.6% for the IACHR, which covers practically half of the regular expenditures of both organs.  This situation has remained relatively unchanged in recent years, in 2010 requiring the I/A Court H.R. to cover approximately half of its operating expenditures (47%) with external funds and voluntary contributions, and the IACHR a similar percentage (45%).  According to the Program Budget of the OAS Regular Fund for 2012, recently approved on October 31, 2011, at the forty-second special session of the General Assembly, the situation for 2012 will be practically unchanged. 

In light of this situation, the OAS should set two years as a concrete target, more than as a political aspiration–the year 2014, which will mark the 55th anniversary of the IACHR, the 45th anniversary of the American Convention on Human Rights (ACHR), and the 35th anniversary of the I/A Court H.R.–to establish the corresponding budget forecasts and the implementation of effective mechanisms for endowing the I/A Court H.R. and the IACHR with the resources they need from its Regular Fund so as to enable the I/A Court H.R. and the IACHR to pursue their regular missions without depending on voluntary contributions or contributions from outside the system, and in keeping with the projections and other financial forecasts that have been set forth and presented to the states by both organs in the various meetings to lay out and address the problem in Ottawa, San Salvador, and Washington, D.C.

In this regard, it is necessary in the Special Working Group to Reflect on the Workings of the IACHR with a view to Strengthening the IAHRS to consider the possibility of extending its mandate, or an agile and efficient mechanism so that its recommendations to the Permanent Council, in addition to the special topics that are to be consulted with the States and civil society, are preponderantly focused on proposals for the financial strengthening of the system in the short, medium, and long term. 

Finally, it is necessary to give budgetary content and follow-up to the mandate contained in operative paragraph 4 of resolution AG/RES. 2652 (XLI-O/11), which provides for the disbursement, from the Regular Fund, of the resources required to cover the cost of translating the judgments and orders of the I/A Court H.R. to ensure full access for all inhabitants of the Hemisphere to its case-law.

2. Universality:

A second challenge is determined by the structural problems for achieving universal recognition of and accession to the international legal instruments in the area of human rights that have been adopted in the inter-American system. 

The strengthening and legitimacy of the system for addressing human rights violations and consolidating democratic governments in the member countries of the OAS is today more than ever associated with universal ratification of the international instruments and the supervisory mechanisms they put in place.
Of the 34 active members states of the OAS, to date only 24 are parties to the ACHR; of these, only 21 recognize the jurisdiction of the I/A Court H.R. This means that within the inter-American system there are two different standards in human rights, in terms of the states’ international commitments and obligations in the area of human rights, and in regard to the international supervision of those obligations. And there are other inter-American human rights instruments and their respective mechanisms of supervision and monitoring. 

The strengthening, legitimacy, and integrity of the system require that it attain universality. The OAS and its members states could set a goal and commit to pursuing it: that by 2019 at the latest – which will be the 60th anniversary of the IACHR, the 50th of the ACHR, and the 40th of the I/A Court H.R –there should be a single set of standards in the hemisphere used across the board for gauging human rights commitments, obligations, and national efforts.

3. Compliance with resolutions: 

The strength and legitimacy of the IAHRS poses a third challenge, which is how to obtain an agile and effective mechanism for complying with the judgments of the I/A Court H.R. and proper follow-up to the recommendations of the IACHR under the principles of good faith and pacta sunt servanda. As the I/A Court H.R. has indicated in its case-law, the effectiveness of the system is that once the standard of interpretation and application of the provisions of international human rights law are set, that they be incorporated by the states throughout their institutional legal systems.
This not only implies developing and strengthening the mechanisms of collective guarantee, but above all it imposes the need for the OAS to effectively contribute to the development of institutional capabilities in each of the member states to that end. 

Based on the good practices of some of the member states of the OAS, Costa Rica considers that one of the objectives that the Organization should pursue in the short term is to draw up a guide or model for the countries that considers institutional mechanisms that could be incorporated in its internal structure to achieve this objective. In that regard, Costa Rica has recognized the good practices of, among others, some countries such as Colombia with its Law No. 288 of 1996 and Peru with its Law No. 27,775 of 2002, which “Regulates the Procedure for Enforcing Judgments Issued by Supranational Courts”; these were recognized as two countries of the Hemisphere that have statutory provisions governing such matters. We also recognize other bodies of law, such as Decree No. 1,317 of 2008 in Ecuador and the establishment of the Inter-institutional Commission Responsible for Enforcement of the Actions Necessary for Enforcing International Judgments in Paraguay by Decree No. 1,595 of 2009, which pursues analogous aims by means of administrative provisions. 

Costa Rica has established an Inter-institutional Commission for monitoring and implementing international human rights obligations through Executive Decree 36776-RE published in the official gazette Diario Oficial La Gaceta of September 30, 2011. The functions of this Commission include:  compiling, analyzing, and addressing the recommendations made and that will be made by international and regional human rights bodies and establish ways to implement them domestically.

Based on those experiences, the OAS should set out to foster an exchange of good practices among the countries and seek to draw up model legislation that could be taken as a point of reference in our countries for facilitating compliance with the judgments and other interlocutory orders of the I/A Court H.R. and proper follow-up to the recommendations of the IACHR.
One initiative along these lines had already been proposed by Costa Rica during the preparatory work for the last OAS General Assembly of 2011 in San Salvador, which would establish a mandate for the Inter-American Juridical Committee to move in that direction. 

B. Precautionary measures:

The State of Costa Rica has reiterated its considerations on the issue related to precautionary measures, provided for by Article 25 of the IACHR’s Rules of Procedure, on various occasions. Among these, it is worth mentioning the statements made in the course of the joint meetings with the organs of the inter-American system for the promotion and protection of human rights that are held annually in the context of the Committee on Juridical and Political Affairs of the OAS, the Process of Reflection on the Inter-American System for the Promotion and Protection of Human Rights sponsored in 2008-2009 at the OAS, the procedure of consultations with the states sponsored by the IACHR on occasion of the amendments to the Rules of Procedure in 2010, and in the course of the special sessions of the CAJP held on occasion of the presentation of the Annual Report of the IACHR to the OAS General Assembly, among others. 

Along the same lines expressed on several occasions, Costa Rica positively values–and in general terms–the ability of the IACHR to ask the states to adopt precautionary measures as a practice instituted by that Commission from the adoption of its second Regulations (Article 26) in session No. 660 of April 8, 1980, held during its 49th regular period of sessions (OEA/Ser.L/V/II.49 doc.6 rev. 4) to guarantee the protection of human rights by means of a precautionary mechanism in those cases of extreme urgency and gravity that so merit, and as a way to standardize the general treatment accorded such matters given their special significance and in relation to all member states of the OAS.  This situation does not stand in the way of Costa Rica understanding that the precautionary measures mechanism has originated in the rules of procedure, not in a treaty, and that it is essentially quasi-judicial in the inter-American system, and that it has been adopted by the IACHR as a practice.

This last point calls for certain specifications regarding this mechanism:

1. Within the inter-American system for the promotion and protection of human rights, reference is made in a treaty to a system of precautionary justice entrusted to the IACHR, in strict terms of the positive law, in Articles 13 and following of the Inter-American Convention on Forced Disappearance of Persons of 1994. In particular, the provisions of Article 13 in fine of this international instrument provide for the treaty authority of the IACHR to issue precautionary measures within the system of cases and petitions, and refers to the exercise of that power in its rules of procedure. The State of Costa Rica, as a thesis, in principle understands that this provision governs essentially for the 13 states that are parties to that Convention, and, in addition, specifically in relation to all matters regarding the processing of petitions or communications submitted to the IACHR in which the forced disappearance of persons is alleged as per the definition at Article 2 and subsequent provisions of that international instrument.
2. Nonetheless, in general the institution of a precautionary mechanism in the inter-American system has been provided for since 1969 by the American Convention on Human Rights, in generic terms, in favor of the I/A Court H.R., which, according to its Article 63(2) in fine, has the judicial power to issue “provisional measures” in cases of “extreme gravity and urgency, and when necessary to avoid irreparable damage to persons,” whether provisional measures pendente lite (“in matters it has under consideration”) or provisional measures at the request of the IACHR, be they independent of an application in general, or ante causam (in “a case not yet submitted to the Court”).  In addition, derived from its treaty powers establishing a judicial mechanism of precautionary justice, the I/A Court H.R. has also developed, in its rules of procedure, the possibility of its President issuing interlocutory “urgent measures.”
3. With respect to the IACHR, and consonant with the foregoing, Article 19(c) of the Statute of the IACHR largely repeats the language of the ACHR and recognizes its ability to “to request of the Inter-American Court of Human Rights to take such provisional measures as it considers appropriate in serious and urgent cases which have not yet been submitted to it for consideration, whenever this becomes necessary to prevent irreparable injury to persons” (provisional measures ante causam or, in general, provisional measures independent of the application). In addition, in cases of urgency and gravity, Article 48(2) of the ACHR (procedural rules) essentially establishes the ability of the Commission to act in the following terms: “in serious and urgent cases, only the presentation of a petition or communication that fulfills all the formal requirements of admissibility shall be necessary in order for the Commission to conduct an investigation with the prior consent of the state in whose territory a violation has allegedly been committed” (provisional measures pendente lite).  These matters, in the view of the State of Costa Rica, have been developed with mastery by the case law of the I/A Court H.R., especially in Request for Provisional Measures in favor of Mery Naranjo et al. regarding Colombia (Order of September 22, 2006 on provisional measures sought by the IACHR, in particular the concurrent vote of Judge Cançado Trindade in which he states some considerations on lege ferenda as well as offering other assessments lex lata and in keeping with the applicable international provisions in force in the inter-American system. 

4. In that legal perspective, and in the particular case of Costa Rica, the State wishes to reiterate, however, that as a signatory and party to the ACHR, and having recognized the jurisdiction of the I/A Court H.R. as binding and by operation of law, the country accords priority above all to its international obligations stemming from the international treaties it has signed and ratified, insofar as they establish a system of precautionary justice that is essentially judicial entrusted to the I/A Court H.R. and, in relation to the IACHR, they provide an analogous mechanism as regards the petitions or communications in which the forced disappearance of persons is alleged pursuant to the Inter-American Convention on Forced Disappearance of Persons of 1994. 

5. The State of Costa Rica above all highlights the ability of the IACHR to request prima facie provisional measures of the I/A Court H.R., pursuant to Article 63.2 of the ACHR and Article 19.c of the Statute of the IACHR, as it is the road map specifically drawn by the international instruments that the country has recognized for attending to situations of urgency and extreme gravity, made possible through the provisional measures of the I/A Court H.R., which are judicial in nature (and which the IACHR is in a clear position to request a priori, even ante causam), and which in addition constitute the summary mechanism, based on the treaty, and precautionary and essentially protective in nature, which acts preventively to avoid harm which otherwise would be impossible to repair through the system of cases and petitions. In addition, we note the possibility that the Court has conferred on the IACHR under the Court’s Rules of Procedure since 1993, and at present provided for in Article 25(5) of the Court’s current Rules of Procedure, of requesting urgent measures to prevent irreparable harm to persons, even when the I/A Court H.R. is not meeting in plenary. 

6. Accordingly, Costa Rica also values the importance and scope of the precautionary measures of the IACHR as a practice provided for in its rules of procedure that is generally acknowledged by the member states of the OAS, consistent with its treaty mandates, to promote the observance and defense of human rights generally, to act with respect to the petitions and other communications submitted to it, and to make recommendations to the countries to strengthen due respect for human rights (Article 106 of the Charter of the OAS, Article 41 of the ACHR, and Articles 1, 18.b, 19.a, and in particular 20.b of the Statute of the IACHR). In addition, it values the utility of the precautionary measures provided for in the rules as a source of recommendations
/ that the IACHR is able to make to the states alternative to the jurisdiction indicated in the ACHR, in that they could constitute an effective and efficient mechanism for preventing irreparable harm to persons in the case of urgent and grave situations without prejudging on the merits. 

7. Even though is non-treaty mechanism, and a non-judicial mechanism, Costa Rica considers that it should be attributed the characteristics inherent to a system of precautionary justice, particularly through an approach that denotes its qualities of being summary (summaria cognitio), provisional (pro tempore), reviewable (rebus sic stantibus), extraordinary, exceptional, instrumental, accessory, good faith, proper foundation (fumus bonii iuris), extreme gravity, and real urgency (periculum in mora).  These provide the basis of special considerations for ensuring that precautionary measures: a) are subject at all times to adequate mechanisms of periodic review on the IACHR’s own initiative or at the initiative of a party; b) are essentially transitory; c) especially those measures independent of the submission of a specific case to the IACHR should not end up undercutting the system of petitions and cases, or becoming a rules-based mechanism of precautionary justice that emerges as an alternative to or has the effect of replacing the system of petitions and cases, which is clearly treaty-based; and, (d) that the study of their admissibility and even more so requests to the states to adopt them are conducted under strict criteria of urgency and extreme gravity, which should guide any determination whether to grant them. 

C. Procedural matters in the processing of individual cases and petitions:

Costa Rica considers that the more immediate problem besetting the system of individual cases and petitions before the IACHR is the result of the delays, the duration of the processing and the procedural delay that occurs as a result. At the same time, it has been one of the main areas of discontent among the users of the system, including victims, civil society, and the states. The lack of specific fixed terms for the IACHR to resolve the petitions or cases is a striking aspect of the procedural provisions that the IACHR has defined for itself in its Rule of Procedure. 

As the lack of fixed terms for ruling definitely contributes to this situation, and which redounds to the juridical insecurity of all users of the system, and possibly operates to the detriment of trust and credibility in the system, it is considered advisable for the IACHR to adopt at least indicative deadlines for each phase of the procedure which could at least serve as guidance for the users of the system in terms of their expectations of anticipating an approximate time frame for learning the outcome of their effort to have their claims processed, found admissible, and the subject of a final ruling.
In addition, Costa Rica considers that firming up the procedural criteria for archiving cases under the consideration of the procedural legal concept of “present interest” could produce a qualitative benefit by clearing up the backlog in the system. In that sense, the IACHR would be well-advised to review and update the criteria for the admissibility of individual petitions, applying more rigorous criteria as provided by the current and applicable rules, as well as stricter enforcement of the time periods established for the submission of individual petitions. 

This would finally facilitate a more active role for the IACHR and, therefore, better attention and processing of the petitions and the cases, which redounds to more effective and timely protection for human rights in the inter-American system. 

D. Friendly settlements:

Costa Rica positively values the mechanism of friendly settlements as a legitimate way, through a meeting of the minds of the parties, to satisfy the interests at stake in the proceedings before the IACHR. The IACHR has also valued this matter in general terms on indicating, in keeping with Articles 48(1)(f) and 49 of the ACHR, that the essential purpose of this procedure is to “reach a friendly settlement of the matter on the basis of respect for the human rights recognized in the Convention,” expressing the good faith of the State to carry out the purposes and objectives of the Convention (pacta sunt servanda), and in a manner that at the same time “allows for the conclusion of individual cases on a non-adversarial basis and has been shown in cases involving various countries to offer an important and effective tool for resolution that can be used by both parties.”
/ 
At the same time, the I/A Court H.R. has recognized the importance of friendly settlement and of the IACHR’s role in this area, on indicating: “The Court notes, in addition, that it lacks the power to discharge the important function of promoting friendly settlements, within a broad conciliatory framework, that the Convention assigns to the Commission precisely because it is not a judicial body. To the individual claimant this process has the advantage of ensuring that the agreement requires his consent to be effective. Any solution that denies access to these procedures before the Commission deprives individuals, especially victims, of the important right to negotiate and accept freely a friendly settlement arrived at with the help of the Commission and " on the basis of the human rights recognized in [the] Convention.”
/
Moreover, friendly settlement constitutes a suitable mechanism for clearing up the backlog of the system and can foster a greater commitment on the part of the states to respect and protect human rights.
In terms of international doctrine, the friendly settlement of disputes and, in general, the search for solutions through dialogue, negotiation, conciliation, or mediation is among the main purposes of the international community and both the United Nations Charter and the Charter of the OAS contain these principles, as do other special inter-American treaties that address the subject.

Among the virtues attributed to friendly settlement is the possibility of facilitating a direct dialogue between the parties and in the process easing tensions between them through an agile, economical, and effective procedure that supplements the system of cases and petitions and that is apt for fostering an innovative capacity to explore and achieve new spaces for the restitution and reparation of victims and the satisfaction of the parties.

Nonetheless, improving that mechanism requires the active and constructive participation of the IACHR as a facilitator of agreements between the parties and, in that regard, of the development of new institutional capacities within the IACHR to perform that work efficiently.  Costa Rica looks favorably on the efforts of the IACHR to create a Unit for Friendly Settlements in its organizational structure and is aware that this, in turn, will require the financial commitment of the states to contribute to creating those capacities in the IACHR.
In the view of the Costa Rican State, the function of the IACHR in the context of friendly settlement procedures, beyond offering its good offices, should be closer to a conciliating function, of the various possible techniques for the peaceful dispute resolution, for it is the mechanism that allows for the most room for maneuver in its activity in this procedure, and subsidiarily for supervising the procedure when other alternative dispute resolution mechanisms or techniques are instituted.
In Costa Rica’s experience it is necessary to broaden the mechanism for friendly settlements so that it is not only available for parties in the admissibility phase, and the merits phase, but also after the stages of processing and once the report on the merits has been produced. For many states, including Costa Rica, the country’s domestic political processes require greater clarity as to the claims made in a case in order to begin to pursue a friendly settlement. That is why the usefulness and relevance of this mechanism could be reinforced on considering and pursuing the possibility of reaching friendly settlements between the parties once the report on the merits has been produced and seeking to adapt the time periods to that end, and for carrying out the commitments entered into under the relevant mechanisms for supervision and follow-up.
The possibility of friendly settlements after the report on the merits and of the IACHR playing a more proactive role in that stage would facilitate agreements and satisfactory solutions on the merits that are constructed from concrete and clearer bases for reaching an agreement.  To the contrary, limiting the possibility of friendly settlements to the processing stage often means limiting the possibility of reaching friendly settlements between the parties with full satisfaction of the rights and interests at stake and the imminent transition of the proceeding to a judicial phase.
In tandem with this, Costa Rica appreciates that most of the friendly settlements to date have been conducted empirically between the parties in the absence of rules or clear guidelines in this respect, thus it is to be recommended that a set of minimal conditions be adopted for greater certainty and satisfaction of the parties.
E. Promotion of Human Rights:

For Costa Rica, the functions that the States have entrusted to the IACHR are clear based on the international instruments. In this regard, the Charter of the OAS notes that the mission of the IACHR is to promote the observance and defense of human rights and serve as a consultative organ of the Organization in this area (Article 106).  In addition, the ACHR in an analogous sense establishes that its principal function is to promote the observance and protection of human rights. To that end the ACHR assigns the IACHR specific competences and functions to raise the awareness of human rights in the Hemisphere, make recommendations for the states to adopt progressive measures in favor of human rights, prepare studies and reports, request reports on the measures adopted in the area of human rights, handle consultations or provides advisory services to the states, and act within the system of petitions and cases, as well as with respect to other communications, in the exercise of this authority (Article 41 of the ACHR).  In large measure these competences and functions are reiterated in the Statute of the IACHR.
The process of consolidating democracies that the Hemisphere has been undergoing over the last decades necessarily requires the support and assistance of the organs of the OAS through mechanisms of advisory services, assistance, and cooperation, and, in particular, the work or the IACHR in keeping with the missions it has been assigned. The thematic agenda of the Hemisphere today offers a great possibility of areas and fields of work, and such support is needed for institutionalizing and consolidating the democratic gains in many of the countries. The orientation of the work of the IACHR towards the promotion of human rights should take into account the context of the political reality in most of the countries of the Hemisphere.

In general terms, it is in that sense that Costa Rica assigns a high level of importance to the functions and tasks of promotion which, based on the treaty provisions cited, it is up to the IACHR to carry out according to the corresponding mandates. At the same time it considers it advisable to strengthen those functions as a mechanism essentially for preventing human rights violations and reinforcing its work of defense and protection in the countries of the Hemisphere.  Along those same lines, it is considered that strengthening the work of the rapporteurships is of the utmost importance. Nonetheless, two points should be made in this respect:

The first is that strengthening the work of human rights promotion cannot be to the detriment of its functions derived from the mandate assigned by treaty to the defense, protection, and tutelage of human rights, especially through the system of individual cases and petitions as a form of restorative and reparative justice.
The second, which follows from the first, for this same reason, is that strengthening the work of human rights promotion, if is to be done adequately and articulated with the functions of defense and protection which it is also assigned by international instruments, necessarily requires a greater commitment to the financial strengthening of the IACHR such that it is able to be translated into an interest in strengthening promotion without detriment to a task inherent to the IACHR as is the defense and protection of the human rights of the inhabitants of the Americas.
� FILENAME  \* MERGEFORMAT �CP27500E05�








�.	See the following orders of the Inter-American Court of Human Rights: Case of Caballero Delgado and Santana, Judgment of December 8, 1995; Case of Genie Lacayo, Judgment of January 29, 1997; Case of Loayza Tamayo, Judgment of September 17, 1997; and Case of Baena Ricardo et al., Judgment of February 2, 2001.


�.	Report on Friendly Settlement No. 160/10. Inocencia Luca de Pegoraro et al.  Argentina, November 1, 2010.


�.	I/A Court H.R. In the matter of Viviana Gallardo et al., decision of November 13, 1981, para. 24.





