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Special Working Group to Reflect on the Workings

of the IACHR with a view to Strengthening the IAHRS

Topic: Challenges and Medium- and Long-Term Objectives of the IACHR

In connection with Brazil’s statement on September 12, the points raised on that occasion are outlined below.

Brazil believes the IACHR can and should contribute positively to the states’ fulfillment of commitments voluntarily assumed within the inter-American human rights system.  Furthermore, the work of the IACHR is important not only in ensuring respect for human rights at the domestic level and regionally, but also in encouraging increased cooperation for peace and hemispheric development.

Brazil sees four major challenges to the IACHR’s ability to continue to exert this positive influence:

I.
BALANCE BETWEEN EXAMINATION OF INDIVIDUAL PETITIONS AND PROMOTION OF HUMAN RIGHTS

The first challenge is to strike a balance between the Commission’s activities in considering individual petitions and those related to promoting human rights—the latter understood as technical cooperation, dissemination of good practices, and cooperation with states in identifying areas for priority attention.

The Charter of the Organization of American States provides that the principal functions of the IACHR are to promote respect for and the defense of human rights and to serve as an advisory body to the Organization in that area.  The same provision is set forth in the American Convention on Human Rights, and in the Statute and Rules of Procedure of the IACHR.  Though created to perform the functions described above, the IACHR has come also to perform "quasi-jurisdictional" functions, which were assigned to it in the American Convention on Human Rights (ACHR).

The broadening of the Commission’s purview was due not only to a redirection of its activities but also to a change in the type of complaints presented to the Commission.  At first, most complaints involved human rights violations committed by government agents, such as curtailment of freedom of expression, of organizing, and of participation in political affairs, physical coercion, torture, extrajudicial executions, and forced disappearances.  Today, many of the issues involve a lack of effective government policies to protect human rights, which, for example, hinders access to justice and guarantees of personal security (which is threatened by violence in the cities, by the police, in the countryside, and in the penitentiary system).

The increased emphasis on studying the merits of individual petitions and the broadening of scope of IAHRS topics pose challenges to the Commission’s effective operation, mostly in terms of its original function of promoting observance and defense of human rights.

Specifically, it is important to discuss means of guaranteeing that the Commission’s examination of individual cases does not compromise its technical assistance and capacity-building activities. Solutions could take the form of contributions earmarked for human rights promotion and enhancing the juridical and administrative structure of the Commission.

II.
MORE ACTIVE ROLE IN SEEKING FRIENDLY SETTLEMENT

The IACHR should play a more active role in encouraging this sort of solution, offering guidelines, acting more assertively to achieve conciliation, or even establishing a specific unit for that purpose. More energetic action by the IACHR in pursuing friendly settlement could stimulate more effective and inclusive solutions, lend greater efficacy to human rights protection, and benefit all parties.  Recent cases involving Brazil before the Inter-American Court, for example, yielded very encouraging results through negotiation between the state and the petitioners to settle human rights violations.

III.
FINANCING

A third challenge is the Commission’s financing capacity.  It is important that the Working Group agenda include the topic “Strengthening the financing of the inter-American human rights system.” Although the topic is to be discussed at a specific meeting, on October 11, we want to note certain challenges in this area, such as priority-setting and the need for ways to secure more predictable resources for the Commission, including medium- and long-term funding. It is also important to examine financing mechanisms that would reduce the IACHR’s and IAHRS’s dependence on contributions from outside the region.

IV.
CHALLENGES RELATED TO THE INTERNAL CIRCUMSTANCES OF STATES AND THE NATURE OF HUMAN RIGHTS VIOLATIONS


A difficulty common to many states in the region is ensuring swift and efficient access to justice, and this can permanently increase the number of petitions submitted to the IACHR. If this matter is not addressed through preventive measures promoted by the Commission, it may overload the IACHR to the point of compromising the effective processing of the complaints it receives.


Since neither the states nor civil society would benefit from having the IACHR’s activities compromised, it is important to find cooperation solutions among the various IAHRS actors. For Brazil, this would mean encouraging greater complementarily between the quasi-jurisdictional and political activities of the IACHR, so that the problem of recurring human rights violations in the region can be solved.

In this area, Brazil suggests that the Commission identify priority areas, and that it seek to differentiate among cases in terms of importance and gravity.

Furthermore, the federal structure of some states adds complexity to the implementation of IACHR recommendations, since it absolutely requires negotiation between federal government bodies and the federated entities. In these cases, the states should identify means of cooperation with the Commission that increase the federal government’s ability to act when violations take place in the federated entities.

In addition to challenges posed by the circumstances of each state, other challenges involve the very complexity of human rights violations, the settlement of which increasingly requires the fulfillment of positive obligations by the various actors, in different government arenas.


In this context, it is also essential to discuss more effective ways for the IACHR to act in cooperation with states, for example, by offering technical cooperation, or acting to induce non-repetition guarantees.

V.
OBJECTIVES

In view of these challenges, Brazil sees the following medium- and long-term objectives for the IACHR:

i.
To be able to take active steps to promote human rights, that is, to place greater emphasis on activities related to the dissemination of good practices, the inducement of non-repetition guarantees, and cooperation with the states in identifying priorities;

ii.
To find mechanisms for predictably financing the full and proper fulfillment of its mandate; and 

iii.
To broaden dialogue with states so as to better respond to requests that, in good faith, signal the states’ commitment to complying with international human rights standards.

Special Working Group to Reflect on the Workings

of the IACHR with a view to Strengthening the IAHRS

Topic: Precautionary Measures

In connection with the Brazilian delegation’s statement of September 12, Brazil provides below its recommendations on the application of precautionary measures by the IACHR.  These recommendations do not discuss the legal grounds for such measures.

I.
APPLICATION OF CRITERIA FOR GRANTING MEASURES

Although criteria are defined in the Rules of Procedure of the IACHR, the Commission’s requests for precautionary measures have lacked express arguments showing that the criteria have been met fully.  Brazil believes requests for such measures by the Commission not only should be governed by the criteria established in the Rules of Procedure but should be clearly justified in each specific case. The mere affirmation that the situation in question meets the requirements of gravity, urgency, and irreparability set forth in the Rules of Procedure is not sufficient. The Commission should explain, with factual and legal evidence, why a particular situation meets those requirements.

II.
TIMEFRAME FOR CONSIDERATION BY THE IACHR AND HEARING OF THE STATE’S POSITION
Article 25.5 of the IACHR Rules of Procedure provides: "Prior to the adoption of precautionary measures, the Commission shall request relevant information to the State concerned, unless the urgency of the situation warrants the immediate granting of the measures."  It is fully justifiable for the IACHR, in cases of demonstrated urgency and gravity, to request immediate precautionary measures without hearing the state’s comments on the matter.  That should be exception, however, not the rule.

Brazil believes that, as a working guideline for requests for precautionary measures, the Commission should entertain such requests within a period of time established in its Rules of Procedure. This is because urgent situations, by nature, are those that require rapid consideration and response. That urgency, moreover, should be balanced with the necessary gravity and irreparability.

Should that period of time for examination by the IACHR elapse without a statement from the Commission on the request for a precautionary measure, the urgency would no longer exist and, therefore, it would no longer be acceptable to request such measures. The establishment of timeframes would prevent such situations as a delay in considering requests and the disappearance of the urgency required by the Rules of Procedure for such requests.

It would also be important for the Commission to immediately inform the state that a request for precautionary measures has been made by a petitioner and, in principle, seems to meet the necessary conditions for approval.  The state may be better able to prepare a reply from that moment, without prejudice to what the IACHR may ultimately decide.

III.
REASONABLE PERIOD OF TIME FOR THE STATE’S REPLY

Brazil believes the state should have an appropriate period of time to report on the implementation of precautionary measures requested by the IACHR. Although, by nature, precautionary measures pertain to circumstances that need urgent solutions, it is necessary to consider the aim of the stipulated measure in each case and to grant a reasonable period of time for compliance.

This is because ongoing obligations under precautionary measures are diverse, complex, and often heightened by the need to spur action by other areas of government and other federative entities in a country with a very large territory and population and a complex administrative structure. The Commission does not benefit from continuing to grant short periods of time—sometimes, without justification, nonrenewable—for states’ replies.

IV.
PROCEDURE FOR LIFTING PRECAUTIONARY MEASURES

Brazil believes the procedure for lifting precautionary measures should be improved.  Should the purpose of a precautionary measure no longer exist, or the petitioners lose interest, or a supervening circumstance make meeting the request impossible, or the measures be fulfilled in their entirety--all these provide grounds for the immediate lifting of measures requested of a state. Once any of these circumstances had been demonstrated, there would be no grounds for the measures to continue, since the gravity, urgency, and irreparability that prompted them would no longer exist.
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