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I. MANDATE
The Twelfth Meeting of Negotiations in the Quest for Points of Consensus of the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples was scheduled by the Committee on Juridical and Political Affairs (CAJP), at its meeting of September 24, 2009, to be held at the headquarters of the Organization of American States (OAS), in Washington D.C., from November 30 to December 2, 2009, in keeping with resolution AG/RES. 2498 (XXXIX-O/09).
II. PARTICIPATION OF THE INDIGENOUS PEOPLES
The indigenous peoples who participated in the Twelfth Meeting were provided use of the Organization’s headquarters to hold a meeting of their Caucus from November 27 to 29, 2009, for the purpose of trying to reach consensus among their representatives, which would facilitate the negotiation in the Working Group.
Resources for holding that meeting were available from the Specific Fund, which covered travel expense and per diem for 26 indigenous representatives of the Americas. 

III. SCHEDULE AND AGENDA 

The schedule for the Meeting was drawn up by the Chair, mindful of the suggestions made in the Working Group, and was published as document GT/DADIN/doc.383/09.  It provided for an opening session, six working sessions, a session for conclusions, and a closing session. 

The agenda, also drawn up by the Chair with the assistance of the Technical Secretariat, included negotiation of the following 12 articles:  VIII – Right to belong to an indigenous people; XIII – Systems of knowledge, language, and communication; XIV – Education; XVI – Indigenous family; XXV – Transfers and relocations; XXXV; XXXVII; VI – Collective rights; XVII – Health; XIX – [Rights of association, assembly, and freedom of expression and thought]; XXI – Indigenous law and jurisdiction; and XXII – Contributions of the indigenous legal and organizational systems.  It was published as document GT/DADIN/doc.382/09. 

IV. SELECTION BOARD OF THE SPECIFIC FUND TO SUPPORT THE ELABORATION OF THE AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES 

The Selection Board of the Specific Fund to Support the Elaboration of the American Declaration on the Rights of Indigenous Peoples met on October 13, 2009, to consider and approve the list of indigenous representatives and leaders who would participate, as beneficiaries of that Specific Fund, in the Twelfth Meeting of Negotiations and in the prior meeting of the Caucus of the Indigenous Peoples of the Americas. 

The Selection Board was made up of the Chair of the Working Group, Ambassador José Pinelo, Permanent Representative of Bolivia to the OAS, and the regional representatives, who were contacted by teleconference: Jaime Arias, the representative for South America; Carlos Chex, the representative for Central America; Charles Williams, the representative for the Caribbean; and Rex Lee Jim, the representative for North America. Also present at the meeting of the Board was the Second Vice Chair of the Working Group, Deborah Yaw, Alternate Representative of Guyana to the OAS.  The event was organized by the Department of International Law in its capacity as Technical Secretariat of the Working Group. 

In the context of OAS Permanent Council resolution CP/RES. 873 (1459/04), which governs the operation of the Specific Fund, after considering all the nominations made by the indigenous organizations of the OAS member states, the Board selected 34 representatives.
First, the Selection Board proceeded to the selection of one indigenous representative per country, and then, considering the indigenous population as a proportion of the total population, a second representative was chosen in the cases of Bolivia, Ecuador, Guatemala, and Peru. 

In addition, at that meeting, it was decided that the costs of the participation of the indigenous members of the Selection Board would be covered by the Specific Fund, as has been customary in the past, i.e.: 

1. Jaime Arias, of Colombia, representative for South America; 

2. Carlos Chex, of Guatemala, representative for Central America;
3. Charles Williams, of Dominica, representative for the Caribbean; and, 

4. Rex Lee Jim, of Arizona, U.S.A., representative for North America. 

Of the total of 34 persons who ended up being beneficiaries of the Specific Fund, four persons canceled their participation: Adolfo Chávez Beyuma of Bolivia and Ana María Barbosa Oyanarte of Uruguay, both for reasons of force majeure; and Azelene Inácio of Brazil and Carlos Eduardo Somera Gómez of Venezuela, because neither had a visa. Unfortunately, the money used to purchase the ticket for the beneficiary from Bolivia was lost, whereas the money for the beneficiary from Brazil was recovered. It should also be noted that beneficiary Rex Lee Jim, the indigenous representative for North America, financed the purchase of his ticket through his indigenous organization.  

Finally, the participants who were beneficiaries of the Specific Fund were the following 26 persons, 15 men and 11 women:
1. Argentina: Natalia Silvina Sarapura
2. Barbados: Damon Gerard Corrie
3. Belize: Anita Felicia Tzec
4. Bolivia: Sergio Rosario Hinojosa Singuri
5. Brazil: Sebastião Alves Rodrigues Manchinery
6. Canada: Ronald Lameman
7. Chile: Magdalena Choque Blanco
8. Colombia: Ana Manuela Ochoa Arias
9. Costa Rica: Hugo Lázaro Estrada
10. Dominican Republic: Clenis Tavárez María
11. Ecuador: Raul Clemente Ilaquiche Licta
12. Ecuador: Teresa Jimbicti Pandama
13. El Salvador: Jesús Amadeo Martínes Guzmán
14. Guatemala: Rigoberto Antonio García Maldonado
15. Guatemala: Arnoldo Yat Coc
16. Honduras: Edgardo Benitez Maclin 

17. Mexico: Celerino Felipe Cruz
18. Nicaragua: María Hazel Lau Blanco  

19. Panama: Héctor Huertas Gonzáles
20. Paraguay: Vidal Servin García
21. Peru: Heraclio Hugo Tacuri Huamani
22. Peru: Irinea Bardales Díaz
23. Saint Vincent and the Grenadines: Paul E. Lewis
24. Suriname: Aloema Tokoe Josien
25. United States: Liselote Naniki Reyes Ocasio
26. United States: June L. Lorenzo
The Department of International Law of the OAS prepared Information Bulletin No. 16 (GT/DADIN/doc.379/09), which communicated the Selection Board’s decision.
V. PROCEEDINGS
A. Methodology
The Twelfth Meeting of Negotiations followed the methodology contained in document GT/DADIN/doc.246/06 rev. 8 approved by the Working Group and the representatives of the indigenous peoples in November 2007.
B. Documents
The following documentation was available at the meeting: Agenda (GT/DADIN/doc.382/09); Schedule (GT/DADIN/doc.383/09); Record of the Current Status of the Draft American Declaration on the Rights of Indigenous Peoples (GT/DADIN/doc. 334/08 rev. 4) – with the outcome of the 11 previous meetings; Compendium of Proposals of the Negotiations in the Quest for Points of Consensus (Updated to April 18, 2008) (GT/DADIN/doc.255/06 add. 2 rev. 3 corr. 1); and Classification of Provisions that Could Facilitate Consensus (GT/DADIN/doc.329/08 rev. 3).  

C. Participants
The list of participants from the 21 member states of the Organization and the list of the 85 representatives of the indigenous peoples appear in Appendix I to this report. 

D. Opening session
The opening session was held on Monday, November 30, 2009, with the traditional indigenous prayer entrusted to Chief Howard Thompson, of the United States.  Next, Ambassador Albert R. Ramdin, Assistant Secretary General of the OAS, addressed the meeting. On wishing the participants good luck and success in what he characterized as an important exercise, he expressed gratitude to the representatives of the indigenous peoples for their presence and especially to the Governments of Spain and Nicaragua for their special contributions, reiterating that the OAS was very committed to supporting that process. The representative of the indigenous peoples, Mr. Aloema Tokoe Josien, of Suriname, expressed gratitude for the support received through the Specific Fund and in particular from the Government of Spain, which had allowed for the presence of indigenous peoples of the Americas and the Caribbean at the meeting. He stated that indigenous peoples continued to suffer from the effects of colonization, violation of their fundamental human rights, housing, health care, land, denial of security, dignity, recognition, militarization of ancestral lands, loss of sacred sites, social exclusion, poverty, criminalization, ethnocide, and genocide, which placed them at special risk of total extinction. The Chair of the Working Group, Ambassador José E. Pinelo, Permanent Representative of Bolivia to the OAS, on calling to order the 12th meeting, emphasized that it was an honor that the President of Bolivia and the foreign minister were both Aymaras in a pluricultural state.  He said that “we will do what history allows and advises in these sessions.”  He said that “it is not an ideological issue for Bolivia, for the left or the right. It is a strategic issue, of survival. It’s culture, but not folklore.”
E. First working session
The first working session was held on November 30, 2009, in the morning.  Mr. Luis Toro Utillano, of the Department of International Law, emphasized the essential elements of the working methodology, as set out in the document on methodology (GT/DADIN/doc.246/06 rev. 8), and referred as well to the Record of the Current Status of the Draft American Declaration on the Rights of Indigenous Peoples (GT/DADIN/doc. 334/08 rev. 4). He urged delegations to make their proposals in writing. Finally, he explained that, if consensus was not reached on them or they were not approved in the plenary session, a working group would be created in an effort to bring the parties together. If there were no results, the proposal would be included in the Compendium, as in previous meetings.
In that first session the agenda and schedule were adopted (GT/DADIN/doc.382/09 and GT/DADIN/doc.383/09, respectively), as submitted.
The negotiation began with the consideration of Article VIII – Right to belong to an indigenous people.
The Indigenous Caucus suggested striking the last paragraph regarding discrimination, which was in brackets, arguing that discrimination was extensively addressed in other articles. 

The delegation of Mexico said that it preferred to delete the brackets and maintain the phrase as is, considering that what appeared in other articles did not suffice, and noting it was a major struggle to include it as Article 9 of the United Nations Declaration. It noted that keeping the paragraph in that article would be most helpful. In addition, it noted that it would be willing to consider that the same language be placed in a separate article. 

The delegation of Costa Rica agreed with Mexico’s position to keep that language in the article. It said that, for its country, the reference to a general concept of nondiscrimination was essential.  It proposed that, if the wording were not used in that article, consideration be given to the possibility of drafting a separate article or to looking for a better place for it or including it in Article XI.
The delegation of Venezuela said that it agreed with the position expressed by Mexico and Costa Rica. It made reference to Article 9 of the United Nations Declaration and indicated that it would be totally appropriate to have a specific article on discrimination.
The Chair reminded those present that discrimination was being addressed in Articles VII and XI, already approved. 

The Caucus, in a show of flexibility, accepted having the brackets removed and keeping the wording as drafted, and it was approved by the Working Group.
The delegation of the United States read a statement reiterating, among other things, its commitment to addressing the pressing problems that affected the indigenous peoples of the Hemisphere, including fighting the social discrimination they faced, stepping up their participation in national political processes, and the lack of infrastructure and the poor living conditions that prevailed in their communities, as well as collaboration in areas relating to territorial rights and autonomous government. The text of the statement is found as Appendix III to this report.
The second article subject to negotiation was Article XIII – Systems of knowledge, language, and communication.
The Indigenous Caucus proposed that in the second paragraph of section 1, the brackets around the words “and effective” be deleted and, at the end, that the phrase “in consultation with the peoples concerned” be replaced by the following text:  “… with the full and effective participation of indigenous peoples.”  In relation to section 2 they suggested deleting the expression “on an equal basis with the rest of society.”
The delegations of Ecuador, Uruguay, Venezuela, Argentina, Guatemala, Mexico, Nicaragua, Chile, Brazil, Colombia, Bolivia, Costa Rica, and El Salvador expressed their support for the Caucus’s proposal, whose wording, they argued, was more complete and clear.
The delegation of Costa Rica said that, while they supported the Caucus’s proposal as submitted, it would be important to make reference to equal access to the media, not only those which the indigenous people promoted and might produce themselves, but in general to the different media in society. 

The delegation of Colombia stated its preference for approving this article as proposed by the Indigenous Caucus. It said it must consult its authorities on Costa Rica’s proposal.
The delegation of Nicaragua, on supporting the Caucus’s proposal and the idea expressed by Costa Rica, indicated that Nicaragua reaffirmed its commitment to the communities of the Nicaraguan Caribbean coast, and noted that the Autonomy Statute was accorded constitutional rank.
The Indigenous Caucus supported the wording proposed by Costa Rica, which was also expressly supported by the delegations of Guatemala, Argentina, Uruguay, Nicaragua, Mexico, Panama, and Chile.
The delegation of Colombia reiterated that it had to consult on the matter with the Legal Office of its Ministry of Foreign Affairs before giving its support.
The Chair proposed moving on to negotiate the next article while Colombia engaged in its consultations, and it was so agreed.
The work continued with the negotiation of Article XIV – Education.
The Indigenous Caucus proposed that in paragraph 3 the expression “in coordination with the State” be deleted, in keeping with the Declaration adopted by the United Nations. As concerned paragraph 4 they called for dropping the brackets around “effective.” 

The Chair mentioned that paragraph 1 had been approved ad referendum of Mexico and asked that delegation whether it was ready to approve it. Mexico agreed with the wording and the ad referendum was eliminated.
The delegation of Ecuador, with the support of the delegations of Chile, Venezuela, Nicaragua, Argentina, and Costa Rica, asked that where mention was made of “indigenous children” (“niños indígenas”) the text be modified to read “niños y niñas indígenas” to take account of gender equality.  It was agreed it would be so modified throughout the text of the draft Declaration. 

The delegation of Nicaragua proposed continuing to discuss the Caucus’s proposal on paragraph 3 because it created difficulty with respect to the national programs that the state wished to implement as a nation. It argued that the state had a contribution to make independently of the fact that indigenous peoples were entitled to establish their educational systems. 

The delegation of Costa Rica said it had difficulties approving the Caucus’s proposal, and proposed to take up anew the first paragraph of Article XIV of the United Nations Declaration, which spoke of the right of indigenous peoples to establish and control their educational systems and institutions and it does not speak of “educational system” (sistema educativo).
The delegation of Colombia reported that it had consulted with its Foreign Ministry on Article XIII and would be prepared to approve the proposal that Costa Rica presented. As for the article under negotiation, like the delegation of Costa Rica it mentioned that it would have problems approving what was proposed by the Caucus. It argued that it should be established that they may “develop their programs in coordination with the state.”
The Caucus asked to have that article examined in its entirety. The article sought to protect the rights of indigenous peoples to establish their curricula, as international private schools did in the countries, without consulting the state. The interest was in being free to establish their programs, the language in which they were offered, and the subjects taught. It further indicated that one must bear in mind that the indigenous peoples were part of the state, and that with no purpose other than preserving their cultural identity.
The delegation of Guatemala said that it did not have problems accepting the wording proposed by the Indigenous Caucus, mindful that in its country they had the Maya Education Council, with all the powers to educate, train, and accredit its instructors and that had not meant the autonomous secession of the indigenous peoples.
The Nicaraguan representative in the Indigenous Caucus noted that in Nicaragua it was the indigenous peoples who had constructed and advocated for the intercultural bilingual system of education, mentioning that in the Atlantic Coast region the regional autonomous educational system was in place.
The Ecuadorian representative in the Indigenous Caucus reported that in his country for over 21 years they had had their own education system to benefit all the indigenous peoples and nationalities. He said that thanks to that right, they had developed their own programs and curricula in light of their peoples’ interests and needs.
The United States representative in the Indigenous Caucus, Rex Lee Jim, recalled that the Navajo Nation had its own education system up to higher education. They knew that their curriculum must be in line with that of the United States. 

The Chair of the Working Group asked the delegation of Costa Rica to meet in an informal working group to work on that article and to bring it to the next working session. 

The discussion continued with paragraph 4.
The delegations of Guatemala, Venezuela, Ecuador, Chile, Uruguay, Argentina, Brazil, Mexico, and Nicaragua, agreed to remove the brackets and keep the word “effective.”  

The delegation of Colombia, with the support of the delegations of Brazil and Guatemala, proposed an addition to the last line of section 4. Where it said “… provide access for indigenous individuals, particularly children, living outside their communities to an education in their own languages and cultures,” it would say “… provide access when possible to ….” 

The Brazilian representative in the Caucus said that the states had a responsibility to implement the policies in their countries, and that it was important to ensure that each of the indigenous peoples was in a position to exercise its own rights, including the question of education. The indigenous peoples should have the right to have their system, and the state should ensure the exercise of those rights. 

The delegation of Venezuela, with the support of the delegations of Uruguay and Chile, said that Article 14 of the United Nations Declaration spoke of “… have access, when possible,” and the one being proposed said “… puedan tener acceso …” (may have access).  It added that the wording “may have” implied when possible. 

The Chair, before considering the first working session completed, reported that the delegation of Colombia did not have any problem with approving Article XIII. Therefore, in that first session, Articles VIII and XIII had been approved in their entirety. 

F. Second working session
The second working session was held on November 30, 2009, in the afternoon.  The Chair announced that the informal working group had concluded its work and gave the floor to the Vice Chair of the Group, Elizabeth Moreano Cruz, Alternate Representative of Ecuador, to report on the results of that meeting.
The Vice Chair of the Working Group said that with respect to paragraph 3 of Article XIV there were several proposals on the table. She indicated that several proposals had been received from the member states. Costa Rica said that one should go back to the language of the first paragraph of Article 14 of the United Nations Declaration.  Colombia referred to the same paragraph 3 of Article XIV of the draft American Declaration in which it proposed to make some changes, such as replacing the term “control” by “manage” and keeping the text in brackets. Venezuela and Mexico suggested seeking language as an alternative to the bracketed text. Venezuela explicitly suggested adding “jointly.”  Mexico referred to the indigenous system of consultation as a link that assisted the state. The Indigenous Caucus advocated taking up the language of the United Nations and keeping the language proposed in the draft American Declaration.
As for paragraph 4 of Article XIV, mindful of the remarks by the delegations of Venezuela and Uruguay, the delegation of Colombia proposed to add at the third line, after the word “access,” “to the extent possible.” The Indigenous Caucus noted that the concession of the term “may” was made in La Paz and that they considered it quite difficult to be able to further modify the text. 

The Chair suggested leaving pending the consideration of paragraphs 3 and 4 of Article XIV to give time to the parties to continue negotiating their differences, and he proposed passing on to consideration of Article XVI – Indigenous Family.
On beginning the negotiation of Article XVI the Chair asked the delegation of Argentina whether it was in a position to lift its ad referendum on section 1.  Argentina expressed its agreement with the text as drafted and accepted lifting the ad referendum.
Along those same lines, the Chair of the Group turned to the delegation of Mexico, which at the prior meeting of negotiations had asked that said section also be approved ad referendum while the concept of “extended family” was clarified.  In that sense, it asked for clarification from the Indigenous Caucus as to what was understood by “extended family.” 

The Indigenous Caucus stated that they understood that the concept of “extended family” referred to relatives beyond the fourth degree of relationship, and mentioned a case considered by the Inter-American Court of Human Rights. 

The Chair gave the floor to the representative of the Inter-American Commission on Human Rights (IACHR), who indicated that the Court, in the case of Aloeboetoe et al. v. Suriname, had considered that community’s concept of family and had recognized the concept of extended family. 

The Indigenous Caucus, with the express support of the delegations of Argentina and Uruguay, proposed eliminating the brackets around “protect” in paragraph 1. 

The delegation of Mexico also agreed with eliminating the brackets, but went further, proposing that where it said “…[i]n all cases, gender and generational equity shall be recognized and respected” one should consider language that said: “… descent and family name, that preserve the observance of human rights.” 

The delegations of Nicaragua, Brazil, Venezuela, Bolivia, Costa Rica, Ecuador, Guatemala, Argentina, Chile, and Uruguay gave their backing to the proposal by the Caucus, and Mexico withdrew its proposal for the sake of consensus. 

The Working Group was in agreement with the changes proposed by the Caucus; with that, paragraph 1 of Article XVI was approved.
As for paragraph 2, the Indigenous Caucus proposed deleting the term “applicable” before “indigenous law”, and deleting the expression “may have.”
The delegations of Guatemala and Nicaragua said that they were in agreement with the proposal presented. 

The delegation of Ecuador asked for an explanation of the expression “other related matters.” 

The Indigenous Caucus explained why it was necessary to retain that expression, noting that it involved the jurisdiction of the indigenous system, the family milieu, and everything else related to the comprehensive situation of children. 

The delegation of Bolivia indicated that in the case of Bolivia the new Constitution established an indigenous campesino jurisdiction (jurisdicción indígena originaria campesino).  It also noted that it was in a position to approve the text as proposed by the Indigenous Caucus. 

The delegation of the Argentine Republic said that it accepted deleting the word “applicable” but that they would not accept deleting “may have.” It proposed adding the phrase “…. in keeping with the domestic legislation of each state.”  

The Chair proposed continuing to study section 2 in an informal working group, and to then bring it back to the next working session. It was so agreed.
The work continued with negotiation of Article XXV – Transfers and relocations.
The Indigenous Caucus proposed that the following phrase be deleted from the first sentence of paragraph 1:  “… national emergency, or exceptional grounds duly justified.” In the second sentence, it proposed deleting the expression “wherever possible” and dropping the brackets around the word “guaranteeing.” At paragraph 2 it proposed deleting the bracketed word “any” and adding “every.” 

Referring to paragraph 1, the delegation of Colombia stated that the issue of national emergency or exceptional causes should be included in the paragraph, and that it agreed with deleting the expression “wherever possible.” 

The delegation of Costa Rica argued that the text should remain as it was because there might be other causes in addition to natural disasters or force majeure. With respect to compensation, it stated that that could only be understood when there was objective responsibility of the state to make reparation for damages. It noted that it would be better to use the terminology “should assist” instead of “compensation” and that in no case could it accept the concept of compensation. 

The delegations of Nicaragua and Venezuela said that they were concerned about diminishing the responsibility of the state. In addition, they stated that the rights of the indigenous peoples must be safeguarded, but also the responsibilities of the states, and that the phrase should be kept up to “… in cases of natural disasters and national emergency.” They noted that it was understood that the state, as such, determined when it was facing an emergency situation.
The Indigenous Caucus stated that for them, their ancestral territorial rights were important. They stated that all transfers impoverished their communities, and gave rise to responsibility of the state; hence one must speak of compensation.
The delegation of Brazil proposed as alternative wording “except in cases of natural disaster or situations that threaten the security of society and/or the state.”  

The Chair proposed continuing with the negotiation of this article in another working session, and taking up anew the sections pending of Articles XIV and XVI. It was so agreed.
G. Third working session
That working session was held on December 1, 2009, in the morning.
The Chair indicated that that session would resume the negotiation of paragraph 2 of Article XVI –Indigenous Family, and asked the Vice Chair of the Working Group to report on the results of the meeting of the informal working group that discussed that matter. 

The Vice Chair reported that the representatives of the Indigenous Caucus and the delegations of Ecuador and Venezuela had participated in the informal working group’s meeting.  That meeting had first considered the concern raised by the delegation of Ecuador regarding the term “other matters” and considered the following alternative draft presented by that delegation: “In matters related to custody of indigenous children, adoption, severance of family ties, and other similar circumstances, the courts and other relevant institutions shall take into account the principle of the best interests of the child. The indigenous institutions, and indigenous courts where they exist, may have jurisdiction in hearing and deciding on these matters.” In response to that proposal, the Indigenous Caucus said that that change in wording was not very helpful. Instead it presented two alternatives to allay Ecuador’s concern regarding the breadth of the term “other matters.” As a first alternative, the Caucus proposed replacing the word “other” in the penultimate line of paragraph 2 by “the.” The second alternative was to insert a comma after the word “custody” and to follow it with “the protection and care needed for the well-being of indigenous children.” In response, the delegation of Ecuador withdrew its proposal and accepted the Indigenous Caucus’s second alternative, but with the term “may have.” The Vice Chair also reported that the delegation of Venezuela requested that a term be sought to more clearly describe what the intention of the states and the Indigenous Caucus was in that regard, in view of the fact that the activity was a joint one that both parties would have to carry out to protect the best interests of indigenous children. Finally, the Indigenous Caucus commented on the need to maintain the term “shall have,” pointing out that the term “jurisdiction” was not qualified in any other way that indicated that that was a single jurisdiction. It could therefore be understood as a jurisdiction that could be shared by states and indigenous peoples or was complementary between them. In conclusion, she said, the concern about the term “other matters” had been dealt with by the second draft proposed by the Caucus. However, there was still disagreement concerning the terms “shall have jurisdiction” or “may have jurisdiction.”
The Chair suggested negotiating that point and proposed as an alternative draft “shall or may have jurisdiction.”
The delegation of Uruguay proposed the following phrase:  “… The indigenous institutions, and indigenous courts where they exist, shall be consulted in order to determine custody.” 
The Indigenous Caucus maintained that it could not accept the term “may have” as it would mean that it was simply a possibility that the indigenous authorities might have jurisdiction at a given time. It said that that was not in line with recognized indigenous jurisdictional rights.
The Chair decided to give the Caucus 10 minutes to think about all of the comments made and to see whether it could make any progress on the matter.
Finally, it was decided to keep the consideration of that article open.
Unable to resolve the impasse, the meeting decided to resume negotiation of paragraphs 3, 4, and 6 of Article XIV – Education.
The Indigenous Caucus proposed that the draft in paragraph 3 of the current record be replaced by Article 14.1 of the United Nations Declaration.
The delegation of Colombia said that it would have a problem with the word “control” and proposed that it be changed to “manage.” Otherwise, the problem could be solved by inserting the phrase “in coordination with the State” or “in conjunction with the State” at the end of the paragraph from the United Nations Declaration that the Indigenous Caucus had proposed.
The delegations of El Salvador, Venezuela, Guatemala, Ecuador, Nicaragua, and Argentina supported the Indigenous Caucus’s proposal.
However, the Argentine delegation suggested reconsidering the proposal made yesterday by Venezuela to change “in coordination with the State” to “in conjunction with the State.”
The delegation of Colombia said that it could accept the Caucus’s proposal provided that the phrase “States shall adopt necessary and effective measures to ensure the exercise and observance of these rights” was included in paragraph 6. The proposal would be to insert the words “in coordination …” or “in conjunction …” after the word “States.”
The Chair said that paragraph 3 was approved with the draft proposed by the Indigenous Caucus. 
The Chair then turned to paragraph 6, on which Colombia had made a proposal, and asked for reactions from the meeting.
The Indigenous Caucus expressed support for the Colombian proposal to use the phrase "in conjunction.” That proposal received the backing of the delegations of Nicaragua, Guatemala, Ecuador, Peru, Argentina, Mexico, Bolivia, Venezuela, and Chile and was approved.
Regarding paragraph 4, negotiations resumed on the phrase “... may have access ....”
The delegation of Colombia asked to have the words “to the extent possible” included but reported that it was still consulting its authorities on the subject.
The delegations of El Salvador and Brazil proposed including the text of the United Nations Declaration.
The delegation of Chile, supported by Venezuela, Uruguay, Bolivia, and Argentina, said that, in its view, the phrase “to the extent possible” was implicit in the term “puedan tener acceso” [literal translation: may have access; English text: to provide access). Including both terms would be redundant.
The delegation of Guyana supported use of the language of the United Nations Declaration as a minimum standard and proposed adding the words “to the extent possible” and “and in conjunction with ….”
The delegations of Brazil, Ecuador, El Salvador, and Peru said that they were prepared to accept the draft of the paragraph as it stood, with the tem “may.”
The delegation of Guyana withdrew its proposal and joined in the consensus.
The delegation of Colombia reported that it had not yet received the go-ahead from its authorities and that it might have news early in the afternoon.
Accordingly, the Chair decided to postpone the approval of the paragraph until the afternoon and to resume negotiation of the two paragraphs of Article XXV – On transfers and relocations. 
The Chair reminded those present that the delegation of Venezuela had proposed that the first paragraph end with the words “except in cases of natural disaster and national emergency.” 
The Indigenous Caucus said that, before expressing its views, it would first like to hear more detailed remarks from the member states, in particular regarding “national emergency” and “exceptional grounds,” which it considered to be very broad terms.
The delegation of Ecuador proposed adding “exceptional grounds, duly justified.”
The delegation of Brazil recalled that its proposal the day before had been “except in cases of national disaster or situations that threaten the security of society and/or the State.” The delegation of Colombia seconded that proposal.
The delegation of Venezuela expressed support for the Indigenous Caucus’s proposal and added a reference to a health emergency.
The Indigenous Caucus thanked Venezuela for being specific in its terms and requested additional time for its members to meet and come back with a proposal.
The delegation of Nicaragua said that it considered that the matter warranted further discussion and said that it had difficulties with Brazil’s proposal.
The delegation of Guatemala, in an effort to salvage the two proposals under consideration, presented a new draft, which read: “Indigenous peoples shall not be transferred or relocated without their free, prior, and informed consent, except in cases of natural disaster and national emergency. In the case of exceptional grounds duly justified, just and fair compensation shall be paid to the indigenous peoples and to their members who are transferred or relocated for any loss or harm they may have suffered as a result of their displacement. This transfer and relocation shall take place through procedures jointly established with the indigenous peoples.” The second paragraph would read: “In the event of a transfer or relocation, the States shall ensure the replacement by adequate lands of equal size, quality, and legal status, and in all cases the right to return if the causes that gave rise to the displacement cease to exist.” 
As it was late, the Chair proposed that the fourth working session continue consideration of that article.
H. Fourth working session
The fourth working session was held on Tuesday, December 1, in the afternoon.  On that occasion, the Chair of the informal working group commented on Article XXV – On transfers and relocations. At the start of the meeting, she said that the Indigenous Caucus had indicated that it was working on an alternative proposal and needed additional time to bring it to the table.
The Chair asked the Caucus if it had reached a conclusion. It replied that it had not as yet and was looking for related language on natural resource management in other international instruments, such as the outcome of the 2005 World Summit, adopted by the United Nations; the Kyoto Declaration and its Plan of Action; the Programme of action for the Second International Decade, adopted by the United Nations, in particular its paragraph 64; and the World Summit on Sustainable Development and its Plan of Implementation (2002). The Caucus said that the idea was not to suspend the human rights of the indigenous peoples or to violate the principle of prior, informed consent. It was also examining the proposals of states on natural disasters, national emergencies, and compensation.
The delegation of Chile reiterated that compensation should be paid only when the state was liable. If the natural disaster was obviously not caused by the state, then it could not mean, and should not be construed, that the state had to pay compensation. 
Accordingly, the Chair proposed, and it was so decided, that negotiation of that article be postponed until later.
The Chair proposed continuing with paragraph 4 of Article XIV – Education, and asked the delegation of Colombia if it had the results of its consultation. Since it did not, the Chair suggested that the meeting begin the negotiation of Article XXXV. It was so decided. 
The Indigenous Caucus proposed, and Brazil supported, that the bracketed words “promote and ensure” be deleted.
The delegation of Chile said that it did not have any problem with the Caucus’s proposal but considered that it would be better to retain those words to ensure application of the rights of indigenous peoples.
The delegation of Bolivia supported the draft of the article as presented and recalled that one of the purposes of the Organization of American States was to promote various legal instruments.
The delegations of Peru and Mexico considered that the notion of promotion was very important and that that reference to it should therefore not be deleted from the article under negotiation. 
The delegations of Venezuela, Argentina, Guatemala, Nicaragua, Colombia, and Ecuador agreed that the brackets around the terms “promote and ensure” should be deleted and the words retained. 
The Indigenous Caucus said that, for the sake of consensus, it was prepared to remove the brackets and leave the terms as presented in the original text.
The delegation of Mexico inquired whether the OAS could actually “ensure.” Given that comment, the delegations of Nicaragua, Ecuador, Argentina, and Venezuela proposed changing the term “ensure” to “follow up.”
Having been asked for its position, the Indigenous Caucus presented the following draft for the article: “The Organization of American States, its organs, agencies, and entities, shall take all necessary measures to promote the full respect, protection, and application of the rights of indigenous peoples contained in this Declaration and shall follow up its effectiveness.”
The delegation of Guatemala expressed a doubt about the phrase “... and application of the rights of indigenous peoples ...” and proposed expanding it by saying “and application of the provisions of the rights of indigenous peoples.”
The Indigenous Caucus agreed to using the language of Article 42 of the United Nations Declaration, which read “… and full application of the provisions of this Declaration and follow up the effectiveness of this Declaration.”
The delegation of Venezuela proposed that that article, with the addition from Article 42 of the United Nations Declaration, be approved by acclamation. It was so approved.
The next article to be considered was Article XXXVII.
The Indigenous Caucus proposed deleting the phrase “shall take into account the constitutional principles of each State and” and replacing “good governance” by “good government.”
The delegation of Colombia reported that, on instructions from its foreign ministry, it would join in the consensus on Article XIV – Education and therefore supported the Indigenous Caucus's proposal for paragraph 4. With that reply from Colombia, that article was approved ad referendum of a quorum.  With a quorum established in the fifth working session, the paragraph was approved.
Returning to the negotiation of Article XXXVII, the delegation of Colombia said that it could not support the Caucus’s proposal because it was not possible to ignore constitutions or national laws. It had no problem with introducing the term “good government.” The delegations of Argentina and Peru expressed support for that proposal.
The delegation of Ecuador said that it supported the Caucus’s proposal as the text did not violate the provisions of its Political Constitution. It also agreed with use of the term “good government.”
The delegation of Venezuela proposed introducing the phrase “... in accordance with constitutional principles ...” or “... in keeping with domestic legislation.” As concerned “good government,” it suggested using “buena gestión pública” or “buena administración pública” (good governance), the term used in the United Nations Declaration. 
The delegation of Bolivia said that it preferred retaining the notion of the constitutional principles of each state.  With regard to “good government,” it said that it could join in the consensus.
The Indigenous Caucus explained that it preferred deleting that phrase because the rights of the indigenous peoples were not recognized in all constitutions of the countries of the Americas. It noted that some constitutions afforded protection and that others were discriminatory. It said that the rationale of international public law had to taken into account, for example, “the principle of not invoking internal law as a pretext for failure to respect the human rights recognized in an international instrument.” 
The delegation of Guatemala said that international legal instruments took precedence over the Guatemalan Constitution and that as a result it did not have any problem with the Caucus’s proposal.
The delegation of Colombia suggested that that article be set aside and taken up again at the end of the negotiation since the progress made might clarify some of the doubts of the states and the Indigenous Caucus. That proposal received express support from the delegations of Chile and Panama and from the Indigenous Caucus.
The delegation of Mexico proposed deleting the brackets in the text but, in the interests of a consensus, proposed that the following change be made:  “… shall take into account the principles of applicable law of each State.”   With regard to “good government,” it said that it would have to hold necessary consultations with its authorities.
I. Fifth working session
That working session was held on December 2, 2009, in the morning, and began with the negotiation of paragraph 2 of Article XVI – Indigenous family.
Before entering into the negotiation, the Chair commented on the outstanding quality of work that the meeting had been doing, which had made it possible to achieve consensus on various points, and said that he hoped that the Twelfth Meeting would work at the same high level on its last day. He then gave the Vice Chair of the Group the floor to report on the results of the informal group’s meeting.  
The Vice Chair explained that the delegations of Ecuador and Argentina had made a proposal to include at the end of paragraph 2 a phrase that said “… in keeping with the domestic legislation of each State” in order to be able to support the verb “shall have” proposed by the Indigenous Caucus.  She said that the Caucus found it difficult to accept that proposal and essentially alluded to the first part of paragraph 2, which it considered sufficiently guaranteed the participation or role of other state institutions in matters of adoption, severance of family ties, or other similar circumstances. Consequently, it did not see any need for the proposed addition. The Caucus also said that, with regard to jurisdiction, it must be borne in mind that jurisdiction in that context was jurisdiction over the matter and not over the territory, which was covered in Article XXI. Given the failure to reach consensus, the Vice Chair reported that the Indigenous Caucus had suggested that the paragraph be considered jointly with Article XXXVII since they both involved a similar difficulty or problem.
The Caucus reaffirmed the suggestion it had made in the informal working group that Ecuador and Argentina’s proposed addition “… in keeping with the domestic legislation of each State” be considered jointly with Article XXXVII and that, in order to move forward, a footnote be added saying that “In response to the suggestion by the delegations of Argentina and Ecuador, their proposal could be considered when Article XXXVII is taken up,” thus creating a positive climate and demonstrating everyone’s willingness to be flexible. 
The delegation of the Argentine Republic said that its government could not accept the Indigenous Caucus’s proposal since the Convention on the Rights of the Child had constitutional rank in Argentina and the state would be involved in all those issues. It suggested that the phrase “in keeping with the domestic legislation of each State” be bracketed.
The delegation of Ecuador said that the Ecuadorian Government’s concern was basically to protect the principle of the best interests of the child under the Convention on the Rights of the Child.  It said that that article would have to be reviewed in order to give proper weight to that principle. Its government would not have any problem with the matter of indigenous jurisdiction.
In view of the comments, the Chair suggested that delegations be given additional time to consult with their authorities.
The meeting then reopened consideration of Article XXV – On transfers and relocations, and gave the floor to the Indigenous Caucus.
The Indigenous Caucus proposed a new text to take into account and reconcile both parties’ concerns. Paragraph 1 of that text would read: “Indigenous peoples shall not be transferred or relocated from their lands or territories without their free, prior, and informed consent. Where consent is given, States and indigenous peoples shall jointly establish procedures for said transfer or relocation. Paragraph 2 would read: “States, in conjunction with indigenous peoples, shall take effective measures to prepare in advance for the protection and security and, if necessary, transfer or relocation of indigenous peoples in the event of natural disasters, pandemics, or other national emergencies identified jointly by the States and the indigenous peoples concerned. Such measures shall take into account indigenous knowledge and shall respect the human rights of the indigenous peoples concerned.” Paragraph 3 would read: “In the event of a transfer or relocation, the States shall ensure the right to immediate return if the circumstances that gave rise to the displacement cease to exist. If such return is not possible, the State shall ensure replacement by adequate lands of equal size, quality, and legal status.” Paragraph 4 would read: “States shall provide assistance appropriate and relevant to the circumstances and shall provide just and equitable compensation to the indigenous peoples and to their members for any loss or harm suffered as a result of the act or omission of the State.” 
The delegation of Nicaragua requested that that language be part of a political declaration rather than an international treaty or convention, which would hamper negotiations.
Given that that was a new text, the Chair, at the request of delegations, proposed that negotiation of that point be resumed in the afternoon to give delegations sufficient time to consult with their authorities. It was so decided.
The meeting then decided to begin the negotiation of Article VI – Collective rights, paragraphs 1 and 2.
The Indigenous Conclave proposed deleting the brackets around the following phrases in paragraph 2: “and guarantee,” “to their legal systems,” and “and to administer and control their lands, territories, and natural resources.”  It also proposed deletion of the word “and” after “spiritual beliefs.”
The meeting then considered the article paragraph by paragraph.
Paragraph 1 was approved as presented.
As concerned paragraph 2, the delegation of Colombia said that it had problems with the last set of brackets and specifically with the word “control.” It proposed replacing it with “manage” because, in Colombia, only the state was authorized to control territories. The other brackets did not pose a problem.
The delegation of Mexico proposed the following text, which would add new elements to the existing one: “The States recognize and guarantee, through administrative, judicial, and legislative measures, the indigenous peoples’ right to collective action in social, political, and economic organization, in the application of their legal systems, in the preservation of cultural identity, in the profession and practice of their spiritual beliefs, in the use of their languages, in the administration of lands that belong to them, and in the use and enjoyment of their natural resources.”
With regard to the text proposed by Mexico, the Indigenous Caucus said that all of the rights enumerated therein had been adopted and recognized at the international level and that it was open to considering the proposal.
The representative of the Inter-American Commission on Human Rights referred to the judgments in the cases of the Sawhoyamaxa Indigenous Community v. Paraguay, the Yakye Axa Indigenous Community v. Paraguay, and the Saramaka People v. Suriname, as well as others pertaining to the collective rights of indigenous populations, especially with regard to their territories. 
The Chair proposed that the Indigenous Caucus meet to consider Mexico’s proposal, and it did so.
The Caucus reported that the negotiation had to be viewed as a whole. It maintained that Mexico’s concern was addressed in paragraph 2 of Article XXXI. Language like that proposed would take the meeting back to the first days of the negotiation. The Caucus’s proposal was based on international law and especially on the judgments of the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights and on the American Convention on Human Rights. It asked the delegation of Mexico to withdraw its proposal.
The delegation of Brazil commented that the use and enjoyment of natural resources was a complex and sensitive matter–one that had constitutional rank in Brazil. The delegation had instructions not to comment on the matter, and it would have to wait for new instructions. 
The delegation of Chile asked whether the Caucus could expand on the type of control being referred to where mention was made to controlling lands.  
The Indigenous Caucus said that “this is not an attack on domestic legal systems. The idea of control within the legal framework of legislated agrarian and natural resource systems would be to enjoy, use, and benefit from those very resources owned by the nation that are not established as strategic. It would be the social and internal capacity of the community to use them in a reasonable and balanced fashion, with respect for the environment, in keeping with the indigenous conception of development. The language arises from the right to collective property.”
The delegation of Venezuela thanked the Caucus for its explanations but affirmed that the focus must be on the collective rights of the indigenous peoples. It said that it thought that there was a stigma attached to the expression “land control.” It was necessary to be more flexible in the wording used and to try to find a solution. Above all, the problem was one of interpretation and of trying to understand what was being discussed. The issue could not be viewed solely from a legal perspective.
The delegation of Colombia expressed thanks to Mexico for its proposal and said that the only problem was the word “control.” Once again, it proposed that it be replaced by “manage.”  It informed the meeting that it was awaiting instructions from its authorities.
The Indigenous Caucus asked the states to show some flexibility. It said that the Caucus had already made an effort by using the wording used by the Inter-American Court of Human Rights, the United Nations, and even the language used in the approved articles of that very declaration.
The Chair said that it would hold informal consultations to determine the viability of continuing to consider that paragraph 2 at the 12th meeting or whether it would be better to take it up at the 13th.   He said that he would report back to the meeting in the afternoon.  It was so decided.
He also proposed beginning the negotiation of paragraphs 2 and 5 of Article XVII - Health, since paragraphs 1, 3, and 4 had been approved on April 18, 2008.
The Indigenous Caucus proposed the following wording for paragraph 2: “Indigenous peoples have the right to their own health systems and practices, and to the use and protection of the plants, animals, minerals, waters, and other natural resources for medicinal use on their ancestral lands and territories,” thus deleting the expression “…as necessary for the practice of indigenous medicine.” Further, it proposed that paragraph 5 be eliminated since the contents of said paragraph were explicitly or tacitly covered in other paragraphs of the same article. 
The delegations of Colombia, Guatemala, Chile, Bolivia, El Salvador, Ecuador, Brazil, Nicaragua, and Uruguay expressed support for the Indigenous Caucus’s proposal.  The delegation of Mexico requested time to consult with its authorities and asked the Caucus to further clarify the proposal.
The Indigenous Caucus pointed out the indigenous peoples of Mexico had their own health systems, which had enabled them to survive and to avoid extinction. It had been shown that those systems were very effective and had contributed to the health and well-being of the indigenous communities. 
The delegation of Mexico thanked the Caucus for those clarifications and, for the sake of further clarity, proposed a new draft of that article, which would read: “…Indigenous peoples have the right to recognition of their own health systems and practices, as well as facilitation of their implementation ….” 
The delegation of Venezuela said that it was in a position to approve the paragraph and asked whether it might be possible to include the word “traditional” before the word “medicinal,” as that would complement the paragraph.  If not, it would support the Caucus’s proposal.
The Indigenous Caucus indicated that the term “traditional medicine” had been accepted by the Pan American Health Organization, but even so it would need more time to consult with the other Caucus members. 
The delegation of Chile gave its backing to Venezuela’s proposal and said that it could also accept the Caucus’s proposal.
The delegation of Peru suggested postponing the negotiation for the time being in order to hold consultations with its authorities. It was so agreed.
J. Sixth working session
As that was the last working day, the Chair proposed returning to paragraph 2 of Article XVII – Health.
The delegation of Peru reported that it was still awaiting instructions from its foreign ministry.
In view of Peru’s comments, the Chair proposed that the meeting turn its attention to paragraph 5, which the Caucus had asked to have deleted, 
The delegations of Chile and Colombia said that they supported the Caucus’s proposal for deletion.
The delegation of the Argentine Republic said that it could not join in the consensus to delete paragraph 5 since doing so violated ILO Convention 169 on indigenous and tribal peoples in independent countries, to which Argentina was a party. It pointed out that Article 25 of that Convention said that “[g]overnments shall ensure that adequate health services are made available to the peoples concerned, or shall provide them with resources to allow them to design and deliver such services under their own responsibility and control, so that they may enjoy the highest attainable standard of physical and mental health.”
As for paragraph 2, the delegation of Peru maintained that it was not in a position to express a view without instructions from its foreign ministry. The Chair therefore proposed postponing consideration of that paragraph until later and returning to the negotiation of Article XXV.
Regarding the earlier comment on the use of treaty language instead of language that belonged in a declaration in the new text proposed by the Indigenous Caucus for Article XXV, the Caucus said that it did not agree with that assessment since all it had done in the new text was take into account the comments made by states. 
With respect to paragraph 1, the delegation of Colombia commented that it would prefer the first draft proposed by the Caucus which said “except in cases of natural disasters, pandemics, or other national emergencies ….” In the Caucus’s second proposal, that phrase was moved to paragraph 2. 
The delegation of Bolivia thanked the Caucus for its effort and proposed that the first part of paragraph 1 be approved as proposed.
The delegation of Mexico suggested that paragraphs 1 and 2 be merged and proposed the following text:  “Indigenous peoples shall not be transferred or relocated without their free, prior, and informed consent, except in cases of natural disaster, national emergency, or exceptional grounds duly justified through established procedures. Where consent is given, States and the indigenous peoples shall jointly establish procedures for such transfer or relocation.”  Likewise, it proposed that paragraph 2 read: “In the event of transfer or relocation, States shall endeavor, wherever possible, to provide replacement with adequate lands of equal size, quality, and legal status.” Moreover, it proposed that paragraph 3 read: “If the causes that gave rise to the displacement cease to exist, the State shall guarantee, wherever possible, the right to return.” 
The delegation of Peru said that it endorsed Mexico’s comments, which provided a new platform for discussing the matter. Nonetheless, it proposed that, with the amendments proposed by Mexico, the original proposal could perhaps be used as the basis for negotiating that article.
The Indigenous Caucus said that its new proposal took into account the comments the states had made at the start of negotiations on that article, and that it now seemed that the meeting wanted to reverse its course. It requested that the effort made by the Caucus to achieve consensus be recognized. 
The delegation of Costa Rica thanked the Caucus for its proposal and asked whether it believed that the statement in paragraph 2 “… natural disasters, pandemics, or other national emergencies [would be] identified jointly by the states and the indigenous peoples concerned” was actually sustainable or plausible as it would run counter to the very nature of the emergency that called for an immediate response.
The delegation of Chile thanked the Caucus for its proposal and asked when the states and the indigenous peoples would jointly identify national emergencies. Would it be before, during, or after they took place? 
The delegation of Venezuela expressed concern regarding transfers and relocations, which, in its country, had to do exclusively with natural disasters and health emergencies. It said that there was a difference between transfer and relocation, on the one hand, and displacement, on the other.  Displacement could take place through violent means or be the result of de facto or security situations. It said that two things with different meanings were being considered jointly. Transfer was not the same thing as displacement, and attempting to combine their causes did not work in its country. An expert should be brought in to further explain that terminology and assist in the negotiation.
The Chair referred to the displacement that had begun in the Andean community for reasons related to climate change and that the state had been unaware of it. It was the indigenous community that had brought it to the attention of the state and had proposed that a national emergency be declared, because that phenomenon would affect not only that community but also other areas in which a national emergency designation was warranted.
The Chair proposed installing an informal working group, to be chaired by the Vice Chair of the Working Group and made up representatives of the Indigenous Caucus and the delegations of Bolivia, Venezuela, Argentina, Ecuador, and Mexico.
Upon completion of the informal working group’s work, the Vice Chair reported that both the Caucus and the member states had expressed concern about the wording used in both texts, i.e., the original draft and the Caucus’s proposal. No agreement was reached on the text that would serve as a basis for negotiations since the Caucus’s text contained new elements and the member states did not have instructions from their authorities. The Caucus said that it hoped that its proposal would not be discarded until the states had an opportunity to examine it more carefully, and proposed that it remain pending until the next round of negotiations. There was, however, agreement on approving the first sentence, which was common to both the original and the Caucus’s proposal and which read: “Indigenous peoples shall not be transferred or relocated without their free, prior, and informed consent.” The Caucus noted that its proposal had originally been made in English and that there were some inconsistencies in the Spanish translation, especially in paragraph 2. It asked that the translation be revised.
In view of those comments, the Chair proposed that the original text remain in the record of that session and that the Indigenous Caucus’s proposal be included in the compendium document. Thus states would have until the next negotiating session to work on that article. He then pointed out that the plenary would be approving the sentence of the Caucus’s original proposal that said: “Indigenous peoples shall not be transferred or relocated from their lands or territories without their free, prior, and informed consent.” In that regard, he proposed that a footnote be included in the Record indicating “This phrase has been approved by the plenary.” It was so decided.
The Chair proposed that the round of negotiations be completed by submitting the following articles to the 13th meeting for consideration: Article XXV – On transfers and relocations, paragraphs 2 and 5; Article XVII – Health, paragraphs 2 and 5; Article XVI – Indigenous family, paragraph 2. It was so decided.
K. Session on conclusions
The Chair gave the floor to the Technical Secretariat to summarize the work carried out during that round of negotiations. 
Mr. Luis Toro Utillano said that Article VIII – Right to belong to the indigenous peoples, had been approved. As for Article XIII – Systems of knowledge, language, and communication, which consisted of two paragraphs, the pending paragraph–paragraph 2–had been approved, which meant that the article was approved in its entirety. Article XIV – Education consisted of six paragraphs, two of which–paragraphs 2 and 5–had already been approved. At the current meeting, paragraphs 1, 3, 4, and 6 had been approved. The article was therefore approved in its entirety.  Article XVI – Indigenous family had two paragraphs, only one of which–paragraph 1–had been approved. Article XXV - On transfers and relocations was made up of two paragraphs. The first part of paragraph 1 had been approved, and the meeting decided to add the Indigenous Caucus’s alternative proposal to the Compendium. Article XXXV was approved. At the request of the plenary, a footnote was added to Article XXXVII, to the effect that consideration of that article would be deferred until the end of the round of negotiations. As for Article VI – Collective rights, paragraph 1 was approved, and paragraph 2 remained bracketed. With regard to Article XVII – Health, the consideration of paragraphs 2 and 5 was referred to the next round of negotiations.
L. Closing session
A representative of the Indigenous Caucus and the Chair of the Working Group took the floor during the closing session. Speaking on behalf of the Indigenous Caucus, Mr. Raúl Clemente Ilaquiche Licta, of Ecuador, said that during those three days of deliberations the meeting had reached partial consensus on the rights of indigenous peoples and achieved useful results, in a constructive climate that had helped raise and heighten awareness of our rights in the Americas. Mr. Ilaquiche Licta’s remarks may be found in Appendix IV hereto.
The Twelfth Meeting of Negotiations concluded with an indigenous prayer delivered by an indigenous representative from Peru.
For his part, the Chair expressed appreciation for the efforts made during the three days of negotiations and drew attention to the positive results and the constructive working environment. He thanked the brothers and sisters who had come from far away for their serious and professional approach, which was so closely aligned with their identity. He pointed out that the proposals made clearly reflected the historical background of each of their peoples. He reiterated that that was not an ideological subject but rather one linked to our history and our very culture and personality. In conclusion, he said that the strength of our Hemisphere was the diversity that existed in each of its countries.
VI. DOCUMENTS PUBLISHED ON CONCLUDING THE TWELFTH MEETING OF NEGOTIATIONS 

The documents published upon conclusion of the meeting were “Record of the Current Status of the Draft American Declaration on the Rights of Indigenous Peoples” (GT/DADIN/doc.334/08) and “Compendium of Proposals of Negotiations in the Quest for Points of Consensus Held by the Working Group” (GT/DADIN/doc.255/06 add. 2 rev. 1.).
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OPENING STATEMENT OF THE INDIGENOUS PEOPLES CAUCUS
AT THE XII MEETING OF NEGOTIATIONS IN THE QUEST FOR POINTS OF
CONSENSUS OF THE WORKING GROUP TO PREPARE THE DRAFT AMERICAN
DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES
Washington D.C.
November 30 to December 2, 2009
Ambassador Jose E. Pinelo, Dr. Luis Toro of the Department of International Law, [Maria Juliana Ruiz, Committee Secretary, Isabel Madariaga of the Inter-American Commission on Human Rights,] distinguished representatives of States of the Organization of American States, and my Indigenous brothers and sisters.
My name is Aloema-Tokoe Josien, I am Kariña and represent the Organization of Indigenous Peoples in Suriname.
On behalf of the Indigenous Peoples Caucus, I would like to express the Caucus’ appreciation to the Department of International Law for providing the facilities and making the arrangements necessary for the Indigenous Peoples’ delegations to participate in this meeting. We also appreciate the support of the Specific Fund, especially the government of Spain, Nicaragua.
On the occasion of this Twelfth Meeting of the Working Group, the Caucus would also like to note our firm support of the General Assembly for renewing the mandate of the Working Group to prepare the Draft American Declaration on the Rights of Indigenous Peoples.
We would also like to recognize the efforts of Presidents of the Americas for the constructive dialogue with the Indigenous Peoples of the United States, and we hope this is an indication that the United States will reconsider its position on the U.N. Declaration on the Rights of Indigenous Peoples, followed by Canada.
The Indigenous Peoples Caucus would like to recognize supportive States for their ongoing positive contributions to the drafting of our American Declaration. Through our work, we are forging a new partnership between states and the Indigenous Peoples of the Americas. We are showing the world that the Americas are ready to right the wrongs of the colonial past, to embrace and reflect the diversity of Indigenous Peoples' cultures, and to utilize this diversity to solve the challenges that lay ahead.

We live in a time of global crisis, mega projects, TLC's, and climate changes. Indigenous Peoples still suffer the physical, social, economic and cultural effects of colonization. From the Arctic to Tierra del Fuego, Indigenous Peoples face widespread violations of fundamental human rights: food sovereignty, water, clothing, shelter, education and health care, and continuing negation of their dignity, humanity, identity and rights of self-determination and security.
Ongoing colonization and the remnants of slavery continue today through violations of the right to life; infant death from malnutrition; child hunger, criminalization of political activities; invasion, encroachment, expropriation and militarization of ancestral lands; theft of natural resources; forced displacement of our Peoples by mega-projects; non-recognition of land rights and rights of Indigenous Peoples in voluntary isolation; loss of sacred sites, and destruction of the environment and bio-diversity.
For Indigenous women, gender-based violence is shaped by discrimination, but also by militarism, racism, social exclusion, poverty-inducing economic policies, and, most importantly, the systemic violation of our collective rights as Indigenous Peoples,
As a consequence of all the above and the practice of ethnocide and genocide, Indigenous Peoples are at risk of total.
In a clear double standard, many of the same States which continue to perpetrate these acts have adopted the U.N. Declaration and, before that, the ILO Convention 169. We believe that States which have endorsed or ratified these human rights instruments must fully honor their commitments in reaching agreement on the American Declaration.
As we struggle with the current challenges, even more difficult challenges of the future face us. Since we last met, we have seen the continuation of global economic, climate, environmental and health impacts, as well as energy crises, all of which have hit Indigenous Peoples with particular harshness. Yet Indigenous Peoples have, for the most part, been excluded from dialogue on these issues.
We therefore call upon the States to engage Indigenous Peoples in the global discussion that will define the future of life on earth. With Our knowledge and our ways of being in this hemisphere, we are confident that we will make valuable contributions to this discussion. We challenge the States to generate, together with us, new paradigms of living together in peace and social harmony, respecting diversity, beginning here and now, with a strong American Declaration. Today we are aware that one state has adopted the United Nations Declaration on the Rights of Indigenous Peoples as national law.
In 2007, the Chair's Report on the meeting of reflection documented that the "majority of States and all of the indigenous representatives supported the use of the UN Declaration as the baseline for negotiations and indicated that this represented a minimum standard for the OAS Declaration." The Chair also noted that “the OAS Declaration should expand on the general concepts of the United Nations Declaration by addressing the particular characteristics of the indigenous peoples of the Americas, while at the same time filling in any gaps or regulatory lacunae in those areas that were insufficiently addressed in the United Nations Declaration.” (GT/DADIN/doc.321/07)
In keeping with this consensus,-at the Special Meeting of the Working Group in December 2008, a list of distinctive topics was proposed by the Chair and the Indigenous Peoples' Caucus, and it was generally agreed that these topics would be the subject of future discussion for possible inclusion in the Draft American Declaration.-(GT/DADIN/doc.360/08 rev.1).
It is critical to our success that thorough h discussions of these items take place. Climate change is already having and will have an increasingly devastating impact on Indigenous Peoples, depleting traditional food sources, causing environmental degradation and natural disasters, and increasing the numbers of displaced Indigenous peoples. The Indigenous Peoples Caucus fully expects that the commitment to give the American Declaration regional focus will be realized through the discussion and possible inclusion in the Declaration of these and other topics, as agreed by the States and the Indigenous Peoples Caucus
We look forward to a productive session and progress toward the achievement of a strong American Declaration on the Rights of Indigenous Peoples
Thank you.
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STATEMENT BY THE DELEGATION OF THE UNITED STATES
TWELFTH MEETING OF NEGOTIATIONS IN THE QUEST FOR POINTS OF
CONSENSUS ON THE DRAFT AMERICAN DECLARATION ON THE RIGHTS OF
INDIGENOUS PEOPLES
Washington, D.C., November 30, 2009
Mr. Chair:
· The United States remains committed to addressing the urgent issues of indigenous peoples in the hemisphere, including combating societal discrimination against indigenous peoples, increasing indigenous participation in national political processes, addressing lack of infrastructure and poor living conditions in indigenous areas, and collaborating on issues of land rights and self governance.
· We have experiences, ideas, and best practices to share. We know that many other member states around this table do as well.
· We believe the OAS can be mobilized to make a practical difference in the lives of indigenous peoples in real time. We note that negotiations on this text have gone on for more than a decade, and that the working group remains deadlocked on key issues. We reiterate our belief that there are ways to focus the OAS to make practical differences in the lives of indigenous peoples, rather than continuing to focus exclusively on negotiating a declaration while states in the hemisphere are still trying to understand how best to implement the commitments they recently made under the 2007 UN Declaration on the Rights of Indigenous Peoples.
· That said, my government will continue to support these and other OAS efforts, while the working group continues its consideration of the draft text. We reiterate the general reservation we noted at the beginning of the 10th meeting in the Quest for Points of Consensus, as set forth in GT/DADIN/doc.301/07, and request that that document and this statement be included in the official documents of this session.
· Finally, Mr. Chair, as an update to the Working Group, my delegation is pleased to announce that this year the United States has made another substantial financial contribution to the work of the Inter-American Commission on Human Right's Rapporteurship on the Rights of Indigenous Peoples.
· Additionally, the United States, through its Permanent Mission to the OAS, intends to help fund a project by Georgetown University's Political Database of the Americas to compile legislation related to indigenous peoples in all OAS member states.
· Thank you, Mr. Chair.
(Appendix)
STATEMENT OF THE UNITED STATES
/
“The United States Government noted at the beginning of this session that it took a general reservation to all of the text under discussion during the 10th Meeting of the Working Group, and that it would not join in any text that might be approved or otherwise appear in the Record of the Current Status of the Draft American Declaration on the Rights of Indigenous Peoples arising from the Tenth Meeting of the Working Group and in the Report of the Chair.”
APPENDIX IV
REMARKS BY MR. RAÚL CLEMENTE ILAQUICHE LICTA ON BEHALF OF THE INDIGENOUS CAUCUS AT THE CLOSING SESSION OF THE SECOND MEETING OF NEGOTIATIONS IN THE QUEST FOR POINTS OF CONSENSUS ON THE DRAFT AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES
Mr. Chair,
Vice Chairs,
Mr. Luis Toro, OAS Department of International Law,
Mrs. Isabel Madariaga, Inter-American Commission on Human Rights,
Distinguished representatives of the OAS member states,
Brothers and sisters representing the indigenous organizations and peoples of the Americas,
During these three days of deliberations, we have reached partial consensus on the rights of indigenous peoples and achieved useful results, in a constructive climate that has helped raise and heighten awareness of our rights in the Americas. However, we deeply regret the timidity of some states, which we have sensed and felt today and which in some way has made it impossible to move forward with the declaration.
We also recall the fundamental principle that guides and will continue to guide deliberations on the rights of indigenous peoples has been the minimum and basic standards already established in international human rights law, in particular the United Nations Declaration on the Rights of Indigenous Peoples and ILO Convention 169, which has been ratified by several countries and is legally binding, as well as the judgments of the Inter-American Court of Human Rights and established doctrine and jurisprudence on the matter.
Also shown to be relevant are various constitutional provisions of countries, such as Bolivia, Venezuela, Ecuador, and others, that have led to qualitative changes in the recognition of rights and have established a new relationship between the state and indigenous peoples in the framework of the intercultural and plurinational nature and well-being of all, with an emphasis on ensuring that this regional declaration does not undermine the established rights of indigenous peoples and necessary helps them to fully exercise their rights to territories, natural resources, water, indigenous institutions, education, consultation and prior, free, and informed consent, self-determination, and autonomy, as stipulated in Articles 3, 4, and 5 of the United Nations Declaration on the Rights of Indigenous Peoples, in conformity with Article 1 of both the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social, and Cultural Rights. It has also been demonstrated that in indigenous territories we are still systematically denied our human rights, as is apparent in massacres, criminalization, militarization and forced displacement, territorial expropriation, and prosecution of the struggle for the rights of our peoples.  
As a result of these actions, many leaders are being tried and imprisoned. In addition, as a counterpoise to the recognized indigenous rights, work is undertaken on oil, mining, and hydroelectric megaprojects, which have to be reviewed and suspended immediately to protect the life of our mother earth, the Pacha Mama, and the rights to nature, which is home to all of us and the lungs of humankind.
We call upon the states to adhere to the principle of good faith by demonstrating greater flexibility, coherence, and decisiveness so that the deliberations can move forward and develop smoothly in such a way as to allow the swift adoption of this declaration and the establishment of a new framework of relations and harmony in the history of the indigenous peoples of the Americas and the states.
We place on record the need for ongoing and serious intercultural dialogue to make it possible to build consensus on the fundamental areas of the declaration, since only thus will we be contributing to full observance of rights and the construction of a just, equitable, plurinational, and inclusive democratic society.
May we never again view the Americas without the indigenous peoples.

Thank you very much.
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�.	This declaration was previously published as document GT/DADIN/INF.31/07, on April 23, 2007, at the Tenth Meeting of Negotiations in the Quest for Points of Consensus, held in La Paz, Bolivia.
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