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CONCEPT NOTE

SECOND THEMATIC SESSION: “INTERNATIONAL NORMATIVE INSTRUMENTS ON LABOR MIGRATION AND MIGRANT WORKERS’ RIGHTS THAT PROMOTE INCLUSION OF A MIGRATORY PERSPECTIVE IN NATIONAL EMPLOYMENT AND SOCIAL PROTECTION POLICIES IN ORDER TO, INTER ALIA, PREVENT XENOPHOBIA 
AND DISCRIMINATION” 
(Prepared by the Chair of CAM with the support of the Technical Secretariat)


According to the International Labor Organization (ILO), in 2017 there were approximately 258 million international migrants worldwide, of which 164 million were migrant workers.
/ Twenty-six (26) percent of these workers were in the Americas—38 million in North America and 4.4 million in Latin America and the Caribbean.
/ Migrant workers in the region make an important contribution to the economy of their countries of destination and origin, be that through their human capital, contributions to tax and social security systems, remittances, and as consumers, investors, or individuals with the capacity to facilitate knowledge transfer from more developed to less developed economies.


Despite their economic importance, these workers frequently are bereft of protection under their host countries’ legislation through guarantees that safeguard their labor and human rights. On other occasions, their rights may be subject to protection but authorities do not enforce such protection. This not only facilitates their exploitation and abuse by considering migrant workers a cheap, flexible, and docile labor force, but it also diminishes their potential to contribute to the development of their countries of destination and origin. Situations like these impact all kinds of migrants, regardless of their level of education, although migrant worker abuse and exploitation tends to intensify when migrant workers are in an irregular situation as their level of vulnerability increases. Thus, the importance of having orderly, safe, and regular migration as provided for in the Global Compact for Safe, Orderly, and Regular Migration,
/ as this enables all actors involved to benefit from international migration, i.e., both host countries, as well as countries of origin, in addition to migrants themselves. 


When migrant workers’ rights are not adequately protected under the legislation of host countries and/or international migration is not considered in a cross-cutting manner in labor, training, and social security policies of host countries such that it cannot appropriately respond to migratory phenomena, not only migrant workers are affected. National workers’ labor rights and living conditions are likewise affected given that this can lead to situations in which the local labor force is displaced and wages fall. This is especially the case where migrants are seen by employers as cheap labor that is easily exploited in comparison with natives, and authorities do not have a legal framework and/or have not taken measures to prevent this situation. This, in turn, is sometimes a source of resentment in the native population in host communities, which gives rise to expressions of discrimination and xenophobia that diminish even further the living conditions of migrant workers and their families as part of a vicious cycle. Furthermore, the absence of protection for migrant workers’ rights and the fact that these are not considered in a cross-cutting manner in labor policies can incentivize the informal economy and lower productivity levels.
/

In light of these factors, it is essential that States ensure migrant workers’ labor and human rights and these rights be considered comprehensively in national development policies, including those related to labor, educational and social policies, as the ILO recommends.
/ The aim here is for labor migration to benefit the development of both host countries and countries of origin, and also to create conditions of well-being for the migrants themselves.


Since the ILO’s establishment in 1919 in the wake of the Treaty of Versailles, the Organization has set as one of its goals the protection of migrant workers’ rights. Thus, the ILO has been a lead player in drafting international standards to regulate hiring migrant workers and protecting their rights, while also acknowledging the needs of the labor market and the sovereign right of all nations to determine their migration policies, through the adoption of two Conventions on the subject. These Conventions are also accompanied by non-binding recommendations. 


The Conventions include the Migration for Employment Convention (Revised) of 1949 (No. 97), which entered into force on January 22, 1952, and the Migrant Workers (Supplementary Provisions) Convention of 1975 (No. 143), which entered into force on December 9, 1978.
/

Convention No. 97 provides, inter alia, that ratifying States shall, as appropriate and within their jurisdiction, facilitate the departure, journey and reception of migrants for employment, establish and  maintain a free service to assist migrants for employment, and take steps against misleading propaganda relating to emigration and immigration that could lead to errors affecting migrant workers. Provisions are also included so that States, within their jurisdiction, provide appropriate medical services for migrants for employment and the members of their families authorised to accompany them and facilitate the transfer of earnings and savings. In explicit reference to workers who are lawfully in their territory, it is provided that States shall apply treatment no less favourable than that which they apply to their own nationals in respect of matters like working conditions, freedom of association, and social security. 


Agreed to three decades later, the supplementary provisions for migrant workers set forth under Convention 143 expand rights for all migrant workers regardless of their legal status with respect to basic human rights and at the same time provides for measures to combat clandestine and illegal migration. The Convention also extends equal status to workers that reside in the territory of States that ratify it, going beyond the provisions of Convention 97 by ensuring equality of opportunities and treatment with respect to employment and occupation, social security, cultural and union rights, and individual freedoms of migrant workers and their families. The Convention also provides that the States shall ensure family reunification of these workers. 


At least 50 countries have ratified one or both of these ILO conventions. But even for those States that have not done so, these Conventions still set forth objectives of great importance for all States that are involved in the international migratory phenomenon, as they allow migration to better contribute to development, making them an international touchstone in best practices for migration, labor, social, and training policies. Given their relevance, these Conventions have been used as the basis for other international and regional conventions, agreements, and compacts on this subject in the years and decades that followed.


Specifically, these Conventions, together with the United Nations (UN) conventions on human rights,
/ are the basis for the International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families, which was adopted pursuant to UN General Assembly resolution 45/158 on December 18, 1990. 

This Convention, which entered into force on July 1, 2003, following its ratification by the minimum number of States required, constitutes the only universal legal instrument that explicitly links migration with the protection of human rights. It is the fruit of over 30 years of debates based on studies prepared by the UN, as well as conclusions and recommendations of experts, in response to situations of serious abuse, exploitation, and discrimination of migrant workers. To date the Convention has 39 signatory countries and 54 States Parties.  


The purpose of the Convention is to establish minimum standards that the State Parties are to apply to migrant workers and their families, regardless of their immigration status. Starting with its preamble specific reference is made to migrant workers in an irregular situation, acknowledging that these migrants often suffer serious violations of their rights. The Convention likewise points out that the States should promote adoption of appropriate measures to eliminate clandestine movements and trafficking in irregular migrant workers.


The Convention provides for a wide array of rights, including those enshrined in the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights. Such rights include the right to life, liberty, security of person, due process of law, freedom of opinion, expression, thought, conscience, and religion. Although these rights were already recognized universally in these Covenants, the Convention makes it clear they also concern non-nationals residing in the territory of another country, an issue that was the subject of debate. Also included are prohibitions of torture, slavery, forced labor, arbitrary deprivation of property, arbitrary interference with one’s privacy, personal correspondence, and communications.
/

Additionally, the Convention encompasses specific rights that aim to respond to the needs that migrant workers and their families have for protection, given their particular vulnerability. Among others, migrant workers and their families are protected from confiscation, destruction, or attempted destruction of their identity documents, such as their passport or equivalent document and documents authorizing entry to or stay, residence, and others. The Convention also sets forth that migrant workers and their families may not be subject to measures of collective expulsion and may only be expelled in pursuance of a decision taken by the competent authority in accordance with the law. Migrants and their families are provided access to medical care that is urgently required for the preservation of their life or the avoidance of irreparable harm to their health, regardless of their legal or employment status.
/ Furthermore, clear guidelines are set forth with regard to the access to social benefits that migrant workers should have. 


The Convention is an instrument with broad coverage inasmuch as it considers the different migratory phenomena from the time the migrant leaves or is recruited to the rights he is entitled to in his host society. This same principle is the one that guides the Global Compact for Safe, Orderly and Regular Migration, which constitutes the most ambitious international instrument on migration since the 1990 Convention, covering the different facets of migration including emigration, transit, immigration, and return.

The drafting of this Compact began under the auspices of the UN in April 2017, in the wake of the unanimous adoption of the UN Declaration for Refugees and Migrants on September 19, 2016, and was approved by 152 countries on December 19, 2018. The Compact was undertaken as a response to the complex crisis that Europe faced from 2014 to 2016 due to migrants and refugees from Syria and other nations, and the one the United States faced those same years due to the increase in migration of minors and families from Central America.

Both crises underscored that in order to address these kinds of phenomena coordinated multilateral responses are required as no country could resolve them unilaterally. It also drove home to everyone that to provide sustainable solutions a comprehensive approach was needed, which takes into account the needs and interests of countries of origin, transit, and destination, as well as a cross-cutting approach involving all sectors and levels of government and society.


The Compact includes these perspectives and proposes realistic solutions to migratory phenomena such as those observed recently, as well as to irregular migration, bearing in mind that the burdens and responsibilities of these phenomena should be distributed more equitably among different countries affected by them and international organizations. The Compact’s aim is also to ensure that migration can take place in a safe, orderly, and regular manner as its name suggest, for the benefit of all actors involved, including the migrant workers themselves. 


In contrast to the 1990 Convention and the ILO Conventions, the Compact is not legally binding for the countries that adopted it. Its main value lies in its explicit recognition of the need to undertake common responses and commitments to overcome in the best possible way the current challenges of labor migration and capitalize, in turn, on the benefits that this migration provides with respect to human, economic, and social development for all the countries that are involved in this phenomenon, as well as for migrants and their families, without this undermining States’ national sovereignty.

Among the most important contributions of the Compact is the fact that it sets forth principles for public policy and best practices to manage migrant flows based on studies and the most serious evidence on the subject, which was gathered at a series of preparatory meetings. It also articulates the idea that decisions adopted to take care of migrant populations regardless of their immigration status should focus on the real needs of the individuals, and should be based on, inter alia, the protection of human rights and reduction of migrant populations’ vulnerability; they should contribute to sustainable development and take into consideration the importance of the rule of law, due process, and sovereignty of each country.

To achieve these goals, 23 principles are proposed, which serve as a guide for signatory countries. These can be grouped into 6 broad areas:
/
1) Improved mechanisms for collecting data and information on migratory phenomena;
2) creation of mechanisms to address the factors that lead to migration;
3) necessary measures to protect migrants’ human rights;
4) adoption of measures to facilitate regularization of migrant populations;
5) steps to reduce irregular migration and facilitate border management by transit and destination countries; and
6) options to facilitate successful integration of migrants in their host countries or upon their return.
Protection of migrant workers and their families in the inter-American context 

In the Americas, important instruments have also been adopted under the purview of the Organization of American States (OAS). Said instruments reaffirm international conventions and agreements for the protection of migrant workers’ rights. 


Among the basic instruments are the American Declaration of the Rights and Duties of Man, adopted on May 2, 1948, and the American Convention on Human Rights, adopted on November 22, 1969. The American Declaration constitutes the first international instrument of a general nature about human rights, preceding even the UN Universal Declaration Human Rights. Although technically it is not of a binding nature like the latter, the Inter-American Commission on Human Rights (IACHR) and the Inter-American Court (I/A Court H.R.) have provided that “the American Declaration is a source of legal obligations binding upon the member states of the Organization of American States.”
/ At the same time, the Convention “is not a multilateral treaty of the traditional type, concluded to accomplish the reciprocal exchange of rights for the mutual benefit of the contracting States. Instead, its object and purpose is the protection of the basic rights of individual human beings.”
/

Of relevance for this analysis is the fact that both documents are of a universal nature, which means that they protect individuals regardless of whether they are nationals of a State or not, or of their legal status in a given territory; indeed, the rights [of man] provided for “are not derived from the fact that he is a national of a certain state, but are based upon attributes of his human personality.”
/ The Convention recognizes important rights for migrant workers and their families of which they are upon occasions deprived, including protection for the right to personal liberty, due process of law, and not to be arbitrarily deprived of liberty; the right to freedom of conscience, expression, and religion; the right to free association; the right to nationality for one’s descendants that cannot have access to another nationality. Other rights featured therein are the rights of the child, which require States to think of the best interest of the child—including the migrant child; the right to family, which opens up the possibility for States to consider policies aimed at family reunification and against family separation during migration processes; and the prohibition of slavery and servitude.

Additionally, the Convention refers to individuals in the context of international migration by setting the scope and content of the right of movement and residence, which not only refer to the rights of individuals, but also sets forth the rights and obligations of States.
/ The rights that stand out for their universal nature, are, inter alia, the right to emigrate—“Every person has the right to leave any country freely, including his own;” the right to “seek and be granted asylum in a foreign territory” and the right to non-refoulement; and, the absolute prohibition of collective expulsion of aliens.”
/  


In turn, the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights, known as the “Protocol of San Salvador,” expands the rights enshrined in the Convention by ensuring rights to health, social security, education, food, and trade unions, among others. These rights, like those safeguarded under the American Convention, also protect migrant populations inasmuch as Article 3 thereof sets forth that the States Parties shall undertake to guarantee the exercise of such rights without discrimination for reasons of national origin, as the American Convention itself does. 


Thus, it can be argued that in addition to the rights enshrined in international instruments like ILO Conventions 97 and 143 and the UN International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families of 1990, a series of rights that regard migrant workers and their families have been provided for in the inter-American realm, which reassert those already guaranteed at an international scale, and that the latter can be subject to monitoring and protection on the part of institutions such as the IACHR and the I/A Court H.R.

In the ambit of the OAS, an array of measures and resolutions have also been adopted in recent years, which strengthen and reassert the significance of these rights. In this regard, it bears noting the establishment of the Committee on Migration Issues, successor to the Special Committee on Migration Issues (CAM), and the creation of the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, Including Migrant Workers and their Families, pursuant to its approval in 2016 (AG/RES.2883 (XLVI-O/16), preceded by, inter alia, Resolution AG/RES.2141 (XXXXV-O/05), under which the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, Including Migrant Workers and their Families was adopted. 


The establishment of the CAM institutionalized within the OAS’ structure the importance of following up on the issue of migration as a factor for development in the countries of the region and for ensuring the protection of the rights of migrants workers and their families. The CAM, in keeping with AG/RES.2738 (XLII-O/12), which gave rise to its creation, aims to be a forum for exchanging experiences and lessons learned among member states regarding the effective management of migratory flows and for facilitating cooperation on migration matters. The CAM also has the task of reviewing, implementing, and monitoring the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, Including Migrant Workers and their Families mentioned above.

This Program recalls many of the principles with respect to protection of rights recognized in the inter-American and international sphere, and, as in the case of UN 1990 Convention, tailors them specifically to migrant populations. It is provided that the Program’s objective is to promote an approach based on human rights, gender, cultural diversity, and respect for migrant workers and their families. This approach is not only to be considered in States’ public policies, but also in the organs, agencies, and entities of the OAS itself, which have the mandate to comply with the specific tasks the Program assigns to them. 


This Program underscores the significance of facilitating safe, orderly, and regular migration, as the Global Compact itself currently does, as a manner to prevent and combat exploitation of migrant workers and their family members and prevent trafficking in persons—factors that not only have negative effects on migrant populations and communities, but also undermine the rule of law, due process, State’s sovereignty, and sustainable development.


The Program also highlights the importance of developing public policies that link migration to development, identifying the challenges and opportunities that international migration represents and taking into consideration its close connection to issues such as health, employment, education, and culture.

More recently, the resolution “Migration in the Americas,” adopted in 2017 (AG/RES.2910 (XLVII-O/17)) reasserts the principles adopted under the purview of the OAS with respect to migrant’s rights in general and those of migrant workers and their families in particular. This resolution likewise reasserts the principles that were debated in the framework of the negotiations of the Global Compact for Safe, Orderly, and Regular Migration and those set forth in other international agreements and conventions on the subject. The resolution thus reconfirms the importance for member states of protecting migrant population’s rights, regardless of their immigration status, and the link that this has for sustainable development of both countries of origin as well as countries of destination.

In this sense, both international and inter-American instruments provide the scope and content to States so they can design and adapt their legislation and public policy measures for migrant populations in general and migrant workers and their families in particular in such a manner as to diminish levels of vulnerability and exploitation of these populations through universal and inalienable rights and guarantees. One of the challenges that emerges, however, is how to facilitate compliance and implementation of these agreements in legislation and public policy measures, while integrating in a comprehensive and cross-cutting manner the relevance of migratory phenomena in employment, training, and social security policies, among others. The responses provided should be useful to protect all workers’ rights, thus preventing scenarios where native populations experience displacement or falling wages that in turn drives discrimination against migrant populations and xenophobia.

To reflect on these issues, Carlos Rodríguez, ILO Regional Director for Latin American and the Caribbean, Michelle Leighton, Chief of the Labour Migration Branch of the ILO in Geneva, and Betilde Muñoz, Director of the OAS Department of Social Inclusion will participate in this session. These experts will provide an overview of the international normative instruments and regional instruments for the protection of the rights of migrant workers and their family members and [discuss] the importance of including a migratory perspective in national employment policies, especially in the current context in the region, in which socio-economic inclusion of migrant populations is more urgent than ever. Representatives of the International Organization for Migration (IOM) and Food and Agriculture Organization of the United Nations will also participate.
For purposes of promoting debate, the following questions have been proposed for this thematic session:
· What are the challenges that migrants face with regard to protection of their human and labor rights?
· What measures are the States in the region promoting or developing to protect migrant’s human and labor rights?

· How can we include in a cross-cutting manner the connection between migration and the labor and social protection policies that States of the hemisphere implement, also taking as a basis international and regional instruments on the subject?
· What are the lessons learned in the different countries of the region and in other contexts outside the region to address challenges that migration poses to States with regard to labor, training, and social security issues, among others.
Member states will have the opportunity to make their interventions. States are invited to share experiences and policies they have implemented to include migratory issues in their labor, training, and social protection policies and to incorporate international and regional instruments on the topic.
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