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1.
Does your government believe that the situation in the countries of the Hemisphere calls for the preparation of an inter-American convention to prevent, punish, and eradicate racism, racial discrimination, and intolerance?


The Government of Costa Rica has always expressed its commitment, as a matter of principle, to the promotion and protection of human rights.  Implementation of international legal instruments in this area is consistent with that position.


It is very important to promote and strengthen protective mechanisms in this extremely sensitive area, especially in an inter-American context, as our societies, from their earliest origins, have been multiethnic and multicultural, although this fact has not always been accepted or appropriately addressed.


It was from such a perspective that the Government of Costa Rica approached, with the governments of Latin American and the Caribbean, at the Santiago Regional Conference of the Americas (PrepCom)
 for the World Conference against Racism, Racial Discrimination, Xenophobia, and Related Intolerance, to be held in Durban, South Africa, the preparation of a declaration on people of African descent
 in the Americas, and the appointment of a special rapporteur, or another United Nations mechanism, for the Americas in this area, with the aim of rounding out efforts now being made at the inter-American level regarding indigenous peoples, through the draft American Declaration on the Rights of Indigenous Peoples.  The groundwork would thus be laid for future regulation of discrimination against the two main ethnic groups that have been marginalized in our Hemisphere.


The draft Declaration and Plan of Action discussed at the PrepCom, proposed to call upon States to prepare a convention in this area in the OAS context
 that would “widen the scope of existing international instruments, by including provisions on the new manifestations of racism, racial discrimination, xenophobia and related intolerance and establishing follow-up mechanisms
.”

Another possibility discussed at the Regional Conference was to issue an optional protocol to the Pact of San José on the specific rights of and protective measures for indigenous peoples and people of African descent.  One advantage of such a proposal is that it would include its own mechanisms to follow-up on the Convention.  However, in view of the topic’s specific nature, from the standpoint of regulatory technique, this might not be the most appropriate approach.


Although an international convention, incorporating its own follow-up mechanism, already exists in this area, the establishment of an inter-American convention against racism, racial discrimination, and intolerance would widen the protective scope for victims of these forms of mistreatment.


Moreover, a regional legal instrument would afford individuals another procedural avenue for the exercise of their rights, provided that the convention established a specific mechanism to monitor compliance by states with their obligations.


This might lead to broadening the substantive content of such instruments.  One must consider that the International Convention on the Elimination of All Forms of Racial Discrimination
, whose background was the 1963 Declaration, was adopted in 1965, and was conceived in the historical context of that Declaration.  Thus, racial discrimination as defined in this convention is “any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin
...,” a definition that omits aspects now included in discussion of racial discrimination, such as distinctions based on religion, culture, and language, which may be aggravated by those based on age, gender, sexual orientation, disability, or socioeconomic position.


Although the scope of the work of the Committee on the Elimination of Racial Discrimination
 has widened, in preparing a convention at the hemispheric level in this area, it might be beneficial to broaden the definition to make more express mention of the new manifestations of discrimination and to adapt the convention to the particular conditions of the Americas where there are, in many countries, ethnic and cultural groups that have customarily been subject to discrimination, even where they constitute nominal majorities.


It is also important to consider that although the vast majority of the member countries of the Organization of American States are party to the International Convention (the exceptions are Belize, Grenada, Honduras, and Paraguay), only Costa Rica, Ecuador, Peru, Uruguay, and Chile recognize the competence of the Committee to receive individual communications, thereby guaranteeing direct access by individuals or groups to a protective mechanism in a specific case.  Accordingly, it might be useful to prepare an inter-American instrument in this area if it raises awareness among the states of the need for such mechanisms for direct protection.


Due mention should be made of the fact that the American Convention on Human Rights (the Pact of San José) does not contain any provision covering the core substance of a convention against racism and racial discrimination as, in this area, it confines itself to general provisions on the right to equal protection before the law (Article 24) and on non-discrimination in respecting and guaranteeing the rights recognized therein (Article 1).


Nonetheless, the Government of Costa Rica also considers that, for the Convention to have any practical relevance, it would be necessary to establish mechanisms to ensure compliance with obligations.  This would necessarily involve financial and human resources for all contracting parties.  Accordingly, to avoid wasted effort and duplication of function with other international protective mechanisms, there is need for a process that takes account of the points made above and evaluates, stage by stage, the advisability of the need to move forward.

2.
If so, please indicate what items should be addressed by such a draft convention.


In keeping with the suggestions made by the Committee on Juridical and Political Affairs of the OAS, the Government of Costa Rica suggests that the following points be included in the draft Convention:  It should:

-
Condemn the various forms of discrimination prohibited by the American Declaration of the Rights and Duties of Man and the American Convention on Human Rights, wherein the states undertake to respect the fundamental rights of the individual.

-
Promote compliance with provisions that prohibit discrimination by reason of race, color, descent, national, ethnic, cultural, or social origin, economic status, birth or any other social condition, gender, language, creed or religion, or political opinion.

· Urge member states to enact national laws and adopt national policies in keeping with this Convention, review provisions tending to perpetuate discrimination, and take affirmative action to overcome it.

· Recommend to states that they adopt measures within their national development plans to guarantee respect for the rights of second- and third-generation ethnic groups.

· Establish an entity for follow-up of compliance with the Convention.  In that connection, a committee is proposed comprising five independent experts that represent, on a proportional basis, each of the Hemisphere’s regions.

3. By checking one or more boxes below, list the principal forms of discrimination that should be prevented, punished, and eradicated by means of an inter-American instrument.  The areas of concern to your country would relate to:

-
Discrimination by reason of race, color, descent, national, ethnic, cultural, or social origin, economic status, birth or any other social condition, gender, language, creed or religion, or political opinion.  In particular, discrimination against people of African descent in the Americas, which is a scantly-regulated area.

-
Discrimination regardless of migratory status.  Areas that might be underscored are international trafficking in migrants and the need for developing countries receiving migrants to receive international cooperation in order to comply with such provisions.  Prohibition of discrimination in the foregoing areas would in no way prevent the signatory state from establishing valid distinctions between citizens and non-citizens, such as in the exercise of political rights and in access to government employment in each country.

-
Discrimination in access to work, health care, and education.

-
Discrimination by reason of religion or other belief.

4. Should the Convention include one or more specific mechanisms to ensure compliance with the standards established therein?

As indicated above, the Government of Costa Rica considers it important to include mechanisms to follow-up on compliance with such provisions as may be established.

First, the Convention should include an obligation to adopt domestic legal provisions to ensure compliance with such provisions as may be established in that instrument.

But an international follow-up mechanism, to report regularly the General Assembly or the Committee, is also necessary, one that would be established by the Convention itself to lodge complaints with the Inter-American Commission on Human Rights, similar to that established in the Inter-American Convention on the Prevention, Punishment, and Eradication of Violence against Women.

The possibility should also be established for States Parties to the Convention to request advisory opinions from the Inter-American Court of Human Rights for interpretation of the Convention.

5. Do you consider that the provisions currently in force, nationally and at the international level, already cover the above-mentioned categories?  If so, do you think there is any need for an enforcement mechanism?

With respect to specific international provisions on racial discrimination and intolerance, we indicated above that the International Convention on the Elimination of All Forms of Racial Discrimination does not contemplate all aspects of racial discrimination and related intolerance taken into consideration in the preparatory process for the World Conference.

Discrimination on the basis of national origin is regulated, at least for employment purposes, mainly by ILO Conventions
 97 and 143 and by the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families
.  However, Costa Rica has not signed these instruments.  However, Costa Rica has ratified ILO Convention 117, which contains provisions on migrant workers
.

With respect to discrimination in access to work, Costa Rica ratified ILO Convention 111, the Discrimination (Employment and Occupation) Convention
, and ILO Convention 122, the Employment Policy Convention
.  With respect to discrimination in access to health, Costa Rica is not party to any specific international convention, but it does recognize, among general human rights instruments at inter-American level, the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights, “Protocol of San Salvador.”  The same applies in the area of religion and religious beliefs.  In the education area, Costa Rica has also ratified the Convention against Discrimination in Education
.

It should be noted that, under Articles 7 and 48 of the Political Constitution of Costa Rica and the pertinent jurisprudence of its Constitutional Court, international treaties in the human rights area have constitutional rank and, to the extent that they afford additional rights or guarantees, even take precedence over that document.

In terms of domestic legislation, Article 33 of the Political Constitution provides generally that “… all persons shall be equal before the law and any discrimination that violates human dignity is prohibited …”.

Article 371 of the Penal Code specifically provides that “a fine of twenty to sixty days’ salary shall be imposed on any person, manager, or director of an official or private institution, or administrator of an industrial or commercial establishment who applies any prejudicial discriminatory measure based on considerations of race, gender, age, religion, civil status, political opinion, social origin, or economic status…,” although it must be noted that this provision does not define such an act as an offense, but rather as an infraction.  Article 385 also provides for the imposition of a fine in terms of days of salary “…on anyone affixing in a public place or publishing or knowingly causing to be distributed any document that incites hatred against any person or institution,” and Article 372 imposes a sentence of 10 to 15 years’ imprisonment on anyone belonging to international organizations that violate provisions of treaties for the protection of human rights to which Costa Rica is signatory.

There are other specific provisions on discrimination against persons infected with the HIV-AIDS virus and on gender discrimination.

Article 19 of the Political Constitution provides, with respect to discrimination based on migratory status, that:  “Foreigners shall have the same individual and social rights and duties as Costa Rican nationals, with the exceptions and limitations established by this Constitution and Costa Rican law.  They shall not take part in Costa Rican political affairs and shall be subject to the jurisdiction of the courts of justice and authorities of Costa Rica, without recourse to diplomatic channels except as so provided under international agreements.”

The Political Constitution also contains provisions in the area of access to work, health, and education.  Article 56 provides that “work is an individual right and a social obligation.  The state shall seek to make it possible for everyone to have an decent, productive, properly remunerated occupation, and to prevent any condition from being imposed that may undermine in any way the freedom or dignity of man or reduce the status of his work to that of a mere commodity.  The state shall guarantee an individual’s right to choose his work freely.”  Article 68 of the Political Constitution provides that “Discrimination, in salary, benefits, or working conditions, between Costa Rican nationals and foreigners, or with respect to any group of workers, is prohibited… .”  The only exception established in Article 68 is that, other things being equal, preference shall be given to workers of Costa Rican nationality.

In the area of health care, Costa Rica has a system for universal coverage, which is consistent with the provisions of Article 33 of the Political Constitution, referred to above.  Thus, no group is excluded from health care.

In the education area, Article 78 of the Political Constitution provides that “general basic education, that is, preschool and elementary, and high school education
, shall be provided free of charge and shall be paid for by the state …”.  It should be noted that, pursuant to Article 1 of the Basic Education Act, education shall be provided for all children of Costa Rican nationals and residents, without any form of distinction or discrimination.  There is also a law on the elimination of racial discrimination in education programs and in the media.

With respect to discrimination based on religion or other belief, the Political Constitution recognizes Catholicism as the official religion of Costa Rica, but also recognizes freedom of religion.

Lastly, it should be noted that the final stage of preparation of an interagency state policy in Costa Rica is under way for the elimination of all forms of discrimination.  A commission, comprising senior officials of the Ministries of Justice and Foreign Affairs and the Executive President, with ministerial rank, of the National Women’s Institute, is responsible for formulating this policy.

The foregoing discussion demonstrates that a set of instruments exist for the protection of the rights that would be enshrined in a convention such as that proposed, and for the prohibition of the various forms of discrimination.  Nonetheless, from an objective procedural standpoint, implementation of the mechanisms discussed in this reply would enhance the protection afforded.
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