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Rio de Janeiro, March 8, 2002

CJI/O/05/2002

Excellency:


I have the honor to address Your Excellency in connection with General Assembly resolution AG/RES. 1774 (XXXI-O/01), “Inter-American Convention against Racism and All Forms of Racial Discrimination and Intolerance,” in which the Inter-American Juridical Committee is requested to prepare a study to contribute to and further the Permanent Council’s work in this area.


The Inter-American Juridical Committee considered this topic at its LX regular session, held from February 25 to March 8, 2002, and adopted resolution CJI/RES. 39 (LX-O/02), whereby it approved document CJI/doc.80/02 rev. 3, Elaboration of a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance, which is attached hereto for consideration by the Permanent Council.


Accept, Excellency, the renewed assurances of my highest consideration. 


João Grandino Rodas


Chair


Inter-American Juridical Committee

His Excellency

Ambassador Blasco Peñaherrera

Permanent Representative of Ecuador to the OAS

Chair of the Permanent Council

Washington, D.C.
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Original: Spanish

CJI/RES. 39 (LX-O/02)

ELABORATION OF A DRAFT

INTER-AMERICAN CONVENTION AGAINST RACISM

AND ALL FORMS OF DISCRIMINATION AND INTOLERANCE

THE INTER-AMERICAN JURIDICAL COMMITTEE,
CONSIDERING resolution AG/RES.1774 (XXXI-O/01), Elaboration of a draft inter-American convention against racism and all forms of discrimination and intolerance, by which the General Assembly requested that the Committee prepare an analytical document for the purpose of contributing and furthering the work of the Permanent Council on the need to draw up an inter-American convention to prevent, sanction and eradicate racism and all forms of discrimination and intolerance;

CONSIDERING also that in order to prepare this analytical document, the General Assembly asked that account be taken of the provisions set forth in the international juridical instruments on the matter, the responses of the member States to the questionnaire on Drawing up an inter-American draft convention against racism and all forms of discrimination and intolerance (CP/CAJP-1687/00 rev.1), the declarations and recommendations produced at the World Conference against Racism, Racial Discrimination, Xenophobia and Related Forms of Intolerance held in South Africa in 2001, as well as the Regional Conference of the Americas preparatory to this World Conference held in Chile in 2000, and any other contributions to be made by other organs of the inter-American system and civil society;

HAVING CONSIDERED the theme at its 60th regular sessions held in Rio de Janeiro, Brazil, from 25 February to 8 March 2002, on the basis of document CJI/doc.80/02 rev.3 entitled Elaboration of a draft inter-American convention against racism and all forms of discrimination and intolerance: report of the Inter-American Juridical Committee, prepared by Dr. Felipe Paolillo, member designated by the Juridical Committee as rapporteur of the theme;

HAVING IN MIND working documents References to discrimination and racism in the constitutions of the member States of the OAS (SG/SLA DDI/doc.9/01), and Elaboration of a draft inter-American convention against racism and all forms of discrimination and intolerance: a study of the theme in the inter-American system and in other international systems (SG/SLA DDI/doc.6/01), prepared by the Department of International Law of the Secretariat for Legal Affairs,

RESOLVES:

1.
To express its concern with regard to the increase in the number of acts of racism and intolerance throughout the world and to confirm the need to make a common cause in opposition to such manifestations by intensifying cooperation among the States in order to eradicate these practices.

2.
To formulate the conclusions that appear at the end of document CJI/doc.80/02 rev.3: Elaboration of a draft inter-American convention against racism and all forms of discrimination and intolerance: report of the Inter-American Juridical Committee, and convey that document, attached to this resolution, to the Chairman of the Permanent Council.

This resolution was unanimously adopted at the session held on 6 March 2002, in the presence of the following members: Drs. Felipe Paolillo, Brynmor Thornton Pollard, Ana Elizabeth Villalta Vizcarra, Carlos Manuel Vázquez, Kenneth O. Rattray, João Grandino Rodas, Orlando R. Rebagliati and Eduardo Vío Grossi.
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ELABORATION OF A DRAFT
INTER-AMERICAN CONVENTION AGAINST RACISM AND ALL FORMS OF DISCRIMINATION AND INTOLERANCE

Report of the Inter-American Juridical Committee 

(Rapporteur: Dr. Felipe H. Paolillo)

I.
MANDATE OF THE INTER-AMERICAN JURIDICAL COMMITTEE
In its resolution AG/RES. 1774 (XXXI-O/01) entitled Preparation of a draft inter-American convention against racism and all forms of discrimination and intolerance, the General Assembly requested the Inter-American Juridical Committee “to draft an analysis document in order to foster and further the works of the Permanent Council” and asked it to bear in mind, when carrying out this task, the international juridical instruments on this matter, as well as the replies from the member States to the questionnaire on this issue prepared by the Department of International Law (DDI) of the Secretariat for Legal Affairs (SLA) at the request of the Committee for Juridical and Political Affairs (CAJP), in addition to the outcome of the World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance (Durban, South Africa, 2001) and the Regional Conference of the Americas (Santiago de Chile, 2000).

The resolution does not provide any other information or guidelines allowing the Inter-American Juridical Committee to identify the contents of the “analysis document” requested with greater accuracy, but it does stipulate expressly that its purpose should be to “foster and further” the tasks assigned to the Permanent Council.  These “tasks” are those assigned to this entity by the General Assembly in this same resolution, meaning an analysis of the need for an inter-American convention to prevent, sanction and eradicate racism and all forms of discrimination and intolerance (§ 1).
Consequently, the rapporteur understands that the Juridical Committee should not at this stage begin to analyze substantial issues related to racism and racial discrimination, as what should be done is to examine the issue of the need to complete the inter-American convention on racism and all forms of discrimination and intolerance, taking into account the progress that has been achieved in this matter not only at the inter-American level but also at on a broader scale at the international level, and that the General Assembly should be advised of its opinion on this matter. 

II.
PURPOSE OF THE DRAFT CONVENTION
In order to issue this opinion, it is necessary to decide in advance and as accurately as possible the scope of the proposed draft convention, meaning the aspects of racism and racial discrimination that the General Assembly felt could be made subject to regulations and would justify the drafting of a new convention. This decision should logically be taken on the basis of the wording of Resolution AG/RES.1774 (XXXI-O/01), although this is not completely clear with regard to the field to be covered by the proposed convention. 

In fact, some of its provisions, if interpreted quite literally, would lead to the conclusion that a new inter-American convention is under consideration for the elimination of all types of discrimination, including racial discrimination. For instance, resolutive paragraph 1 of the resolution requests the Permanent Council to consider the need to sign an inter-American convention in order to prevent, sanction and eradicate “racism and all forms of discrimination and intolerance” (our italics). An identical phrase was used in resolution AG/RES.1712 (XXX-O/00). A strict interpretation of this phrase would lead to the conclusion that the future international instrument should have the purpose of eliminating discrimination based on all types of causes (race, color, gender, language, religion, political opinions or other views, national or social origin, economic status, place of birth, age, disabilities, etc.), with racial discrimination being only one of its manifestations. In support of this interpretation, the eighth preambular paragraph in the resolution 1774 could be invoked, which speaks of “expanding the international juridical framework… in order to eliminate all forms of discrimination that still exist in the hemisphere” as well as paragraph ten in the preamble, stating that the Organization should issue a clear political indication in favour of the “elimination of all forms of discrimination”.

This seems to be the interpretation of some Governments that replied to the questionnaire drawn-up by the DDI. Although the reply to question 1 on the need for a new convention alludes solely to racial discrimination, some of the replies to the second question (what aspect should be included in the draft convention) mention the establishment of mechanisms for the inclusion of “racial, religious or sexual minorities” (Brazil); the upsurge in neo-Nazism and anti-Semitism (Brazil); traffic in women and children (Brazil); aspects related to discrimination against the disabled (Panama). 

On the other hand, even when § 1 of the resolution alludes to all forms of discrimination and intolerance, the eleventh paragraph in its preamble, when invoking the declaration of the Heads of State at the III Summit of the Americas (Canada, April 2001), referred to “all forms of discrimination, including racism, discrimination and other connected forms of intolerance”. Furthermore, other precedents mentioned in both the preamble as well as the provisions of the resolution are tools that refer specifically to racism, racial discrimination and xenophobia, where other forms of discrimination appear only as concurrent or aggravating factors of discrimination based on race. 

Consequently, the Juridical Committee concludes that the General Assembly requested indications on the need to adopt a convention at the inter-American level for the prevention, punishment and eradication of racism and connected forms of discrimination and intolerance. Added to the reasons listed above to reach this conclusion are others of a practical nature, such as conducting the negotiations and completion of an inter-American convention to combat and sanction all forms of discrimination practised in the hemisphere would constitute far too ambitious a task that would demand broad-ranging political and diplomatic efforts.
III.
PRECEDENTS TO BE BORNE IN MIND 

The General Assembly requested the Juridical Committee to take a series of precedents into account, which are examined in the following paragraph: 

1.
International instruments
The DDI drafted a document containing ample information on the main instruments that are being adopted on this issue, not only within the inter-American system but also other international systems. These instruments will not, however, be examined here. The Inter-American Juridical Committee will refer to this document and merely offer some general remarks that it considers are relevant for this Report at the universal level. 

a)
At the universal level 

The adoption of the Universal Declaration of Human Rights in 1948 was the starting-point for a process of preparing rules and regulations within the field of protection of broad-ranging human rights, with extraordinary repercussions on the lives of large sectors of humankind. From that year onwards, the States have adopted countless instruments containing political commitments on this matter and the promotion of human rights, and have signed several agreements, many of which establish international mechanisms for guaranteeing their protection. If the development of national legal systems has been encouraged in order to ensure the effective application within the States of the rules and principles adopted at the international level, the competent international entities have adopted several resolutions that have helped to strengthen the international system for protecting human rights. Other than the entities charged with monitoring compliance with the obligations undertaken by the States on this matter, ad hoc international tribunals have begun to function, hearing cases on violations of certain human rights. The eventual establishment of the International Criminal Court will constitute the culmination of the process of establishing international institutions in order to ensure universal respect for human rights and punishment for those who commit the most serious violations of these rights. 
Under the aegis of the United Nations, efforts to protect human rights were concentrated initially on combating racial discrimination found in territories that were still subject to colonial rule, and in non self-governing territories.  It is felt that this discrimination came to an end with the completion of the decolonization process. 

The main universal instruments on this matter are the following: 

i)
Universal Declaration of Human Rights, December 10, 1948. All rights and freedoms proclaimed in this Declaration are acknowledged for everyone, with no distinction made on grounds of race (article 2). 

ii)
International Covenant on Economic, Social and Cultural Rights, December 16, 1966. Twenty six (26) members of the OAS have ratified this Covenant.  

The States Parties agree to guarantee the exercise of the rights listed in the Covenant “with no discrimination whatsoever for reasons of race, colour… national origin…“ (article 2, § 2). 

iii)
International Civil & Political Rights Covenant, December 16, 1966. This Covenant has been ratified by 27 Member States of the OAS. 

The States Parties agree to respect and guarantee the rights acknowledged in the Covenant “with no distinction whatsoever of race, colour… national origin…” (article 2, § 1). 

iv)
Optional Protocol of the International Covenant on Civil and Political Rights, December 16, 1966. This Protocol has been ratified by 21 Member States of the OAS. 

The States Parties to the Protocol acknowledge the competence of the Human Rights Commission to receive and analyse communications from individual persons claiming to be the victims of violations of the rights listed in the Covenant on Civil and Political Rights (article 1). 

v)
Convention for the Prevention and Sanction of the Crime of Genocide, December 9, 1948. Twenty-three (23) member States of the OAS are parties to this Convention. It lists acts constituting genocide when committed with the intention of totally or partially destroying “a national, ethnic, racial or religious group” (article II). 

vi)
Declaration on the Elimination of all Forms of Racial Discrimination, adopted by the United Nations General Assembly on November 20, 1963. 

This Declaration condemns discrimination for reasons of race, colour or ethnic origin as this constitutes a violation of human rights and breaches the fundamental freedoms (Article I). It prohibits any act constituting racial prejudice or discrimination and obligates the States to introduce a series of measures to prevent or suppress racial or ethnic discrimination (articles 2 to 11).

vii)
International Convention on the Elimination of all Forms of Racial Discrimination, December 21, 1965. Thirty (30) States in the hemisphere have ratified this Convention.  

In addition to defining the phrase “racial discrimination” (article 1) in a very broad-ranging manner, the International Convention lists a series of commitments that the States undertake in order to prevent and eliminate racial discrimination (articles 2, 4, 6 & 7), declaring that people of all races are equal before the law and in terms of their enjoyment of human rights (article 5); it also establishes the Committee for the Elimination of Racial Discrimination, the first human rights body established within the framework of the United Nations, that is responsible for overseeing compliance with the obligations undertaken by the States Parties to the Convention, receiving and analyzing complaints by the States over compliance with these obligations, and receiving communications from persons or groups of people who consider that they are the victims of violation of the rights stipulated in the Convention committed by the States Parties that have expressly acknowledged the competence of the Commission to adjudicate on this type of complaint. 

viii)
Declaration of the General Assembly of the United Nations on the Human Rights of Individuals who are not Nationals of the Country in which they live, December 13, 1985.

ix)
Convention on the Protection of the Rights of all Migrant Workers and their Families, December 18, 1990. Five (5) countries in the hemisphere have ratified this Convention. 

x)
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, December 18, 1992. This is the only United Nations instrument that refers specifically to the special rights of minorities. It lists a series of minority rights, including the right to develop their own culture without interference and the right to participate effectively in decisions taken at the national level.

b)
At the Inter-American level 

i) 
Charter of the Organization of American States. This acknowledges the right of all human beings with no distinction of race, gender, nationality, creed or social status to material well-being and spiritual development under conditions of freedom, dignity, equal opportunity and economic security (article 45) 

ii) 
American Declaration on the Rights and Duties of Man. Declares the freedom and equality in dignity and rights of all men (Preamble) and acknowledges that everyone is equal before the law, with rights and duties enshrined in the Declaration with no distinction of race, gender, language, creed or any other aspect (article 2). 

iii) 
American Convention on Human Rights. Twenty-five (25) States are parties to the American Convention. 

This binds the States to respect human rights and the fundamental freedoms acknowledged by the Convention and to guarantee their exercise “without any discrimination for reasons of race, color, … national origin ….” (article 1). Other provisions in the Convention ban the “advocacy of national, racial, or religious hatred that constitute incitements to lawless violence or to any other similar action against any person or group of persons on any grounds including those of race, color… or national origin...” (article 13, § 5),  and the expulsion of foreigners whose right to life or personal freedom is at risk of violation due to race, nationality ..... (article 22, § 8); it enshrines the quality of all persons before the law (article 24), and allows certain cases of suspension of the obligations established by the Convention whenever this does “not involve discrimination on the ground of race, color, … or social origin" (article 27, § 1). 

iv)
Additional Protocol to the American Convention on Human Rights, “Protocol of San Salvadorl”. Twelve (12) States in the region have ratified the Protocol of San Salvador. 

This Protocol reiterates the obligation of the State parties to guarantee the exercise of the rights acknowledged in the Protocol “without discrimination of any kind for reasons related to race, color … national …origin…” (article 3). The Protocol also establishes that education should, among other things, “foster understanding, tolerance and friendship among all nations and all racial, ethnic or religious groups" (article 13, § 2).

v)
Resolutions adopted by the General Assembly. In addition to resolution AG/RES.1774 (XXXI-O/01), the General Assembly has adopted many resolutions that mention racism and racial discrimination (see DDI document).

vi)
Declarations of the Summits of the Americas 
In the declarations issued by the hemispheric summits, the adoption of various measures is proposed in order to strengthen the American human rights system, such as reviewing and developing national legal systems, promoting legal, educational and social measures, finding, ratifying or adhering to international instruments on human rights, as well as implementing initiatives and other specific measures designed to strengthen the inter-American system of human rights. 

Nevertheless, none of the Plans of Action adopted by the Summit meetings has proposed the adoption of new conventions on human rights, not even the Third Summit that met in Quebec in April 2001, and at which the Head of States agreed to eradicate all forms of discrimination, including racism, racial discrimination, xenophobia and other connected forms of related intolerance. The commitments undertaken consisted of complying with their international obligations and the adoption of specific measures at the national level in order to foster and strengthen respect for human rights and the fundamental freedoms. 

The earlier Summit meetings did not even mention the possibility of adopting new conventions against racial discrimination. Instead, the Heads of State agreed, among other matters, to review and strengthen the laws protecting the right of minority groups and indigenous communities and populations, ensuring access to education with no discrimination on grounds of race, nationality or origin or gender (First Summit of the Americas, Miami, December 1994); and to develop specific programs for groups lagging behind in matters of education, particularly minorities, among others, applying educational strategies that are pertinent to multi-cultural societies in order to build up bilingual, intercultural basic education models with indigenous communities and migrant groups (Second Summit of the Americas, Santiago de Chile, April 1998).

2.
The replies of the member states
The resolution requests the Juridical Committee to bear in mind the replies from the Governments to the questionnaire drafted by the DDI. These replies are reproduced and analyzed in the DDI documents.  

Of the 13 countries that replied, two stated that they were categorically against the idea of completing a new inter-American general convention against racism, grounded on similar reasons: the existing international instruments particularly the United Nations Convention on the Elimination of Racial Discrimination are sufficiently broad-ranging to make any convention on this same topic quite unnecessary. What is required is not a new convention that would inevitably regulate a matter that has already been regulated, but rather that the countries in the hemisphere that have not yet ratified the existing instruments should do so, and should comply with the obligations contained therein (see replies from Antigua and Barbuda and the United States).

Eleven countries were in favor of signing a new convention on racism. Most of them consider that this new convention should include the topics suggested by the DDI, which are wide-ranging (see page 13 of the DDI document). Brazil sent a reply that was very much in favor of a general convention, the purpose of which would be to expand the scope of the existing international instruments. However, some countries indicated that redundancies or overlapping functions should be avoided (Argentina, Costa Rica). Others indicated the specific topics that should be covered by a new inter-American convention (see below). 

3.
The World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance

The World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance was held in Durban, South Africa in September 2001. The need to convene this World Conference was justified by the frequency and severity of incidents prompted by racism, racial discrimination, xenophobia, and connected forms of intolerance occurring worldwide. Alarming manifestations of racial prejudice and hate persist in many countries. These old hatreds and prejudices are sometimes employed under new names (ethnic cleansing) and are disseminated through modern communication and information technologies. 

Nevertheless, it does not seem that the persistence of racist and xenophobic manifestations is due to the lack of international instruments for combating racism. Proof of this lies in the objectives of the World Conference, which did not include the formulation of new conventions against racism. The World Conference was held, among other reasons, to examine the progress achieved in the struggle against racism, assessing the stumbling blocks hampering its progress, examining mechanisms that will ensure better application of the existing instruments, and examining factors leading to racism and racial discrimination. No regulatory tasks were required of the Conference. 

In the texts issued by the Conference, no mention was made of a call to formulate new instruments against racism and racial discrimination in general. The Declaration and Plan of Action adopted by the Conference invite the States or the General Assembly of the United Nations to draft conventions related to specific aspects of racism and racial discrimination (see below), but contain no mandate or recommendation referring to the completion of a new general convention on this topic. Instead, it affirms that universal accession and the complete implementation of the Convention on the Elimination of All Forms of Racial Discrimination is a matter of the utmost importance for fostering equality and non-discrimination throughout the world (Declaration § 7), recalling the importance attached to the States complying with the provisions in the international treaties and other instruments that ban discriminatory processes (ib. § 108). Furthermore, it exhorts those States that have not yet done so to ratify or accede to a series of covenants or international conventions on racism and human rights, listed in §§ 75, 77 and 78 of the Plan of Action. 

The Conference invited the General Assembly of the United Nations to consider drafting a broad based international convention for protecting and promoting the rights and dignity of disabled people (Plan of Action, § 183), and urged the Governments to negotiate bilateral or regional agreements on migrant workers (ib., § 185), concluding bilateral, sub-regional, regional and international agreements on the traffic in women and children (ib., § 189), speeding up the approval of a declaration on the rights of indigenous peoples (ib., § 209)... In counterpart, the international community agreed that the stumbling-blocks hampering the complete elimination of racial discrimination and achieving equality for all races lie in the lack of the political will of the States and the inadequacy of their antiracist legislation, as well as the lack of implementation strategies and specific antiracist actions (Declaration, § 77).

Nevertheless, the regional Conference held in Santiago as a preparatory meeting of the World Conference urged that an inter-American convention against racism, racial discrimination, xenophobia and connected forms of intolerance should be drawn up under the aegis of the OAS, “expanding the scope of the existing international instruments through the inclusion of provisions on new manifestations of racism, racial discrimination, xenophobia and connected forms of intolerance, and the establishment of follow-up mechanisms”. The regional Conference of the Americas focused on racial discrimination, xenophobia and connected forms of intolerance, and when referring to other causes of discrimination, such as age, gender, sexual preference, disabilities and social or economic status, did so by rating them as factors that worsened discrimination based on race. Canada and the USA submitted comments that appear in Annex V to the documents issued by the regional Conference.

IV.
POSSIBLE APPROACHES 

The negotiation and adoption of an inter-American convention against racism and racial discrimination, which seems to be an objective desired by a significant number of Member States of the OAS, imply broad-ranging political and diplomatic actions. If it be decided to proceed with this enterprise, efforts should be made to avoid the results of this action being redundant, or incompatible with existing conventions, and not to create problems of interpretation or application that might arise because of the existence of treaties already in place that regulate the same matter. 

The way to minimize this risk is to identify specific aspects of racism, racial discrimination, xenophobia and connected forms of intolerance that have not yet been regulated, or have been regulated insufficiently, which could constitute the purpose of this convention. This is tantamount to saying that perhaps it would be convenient to abandon the idea of a new general convention against racism and adopt an approach focused on specific issues. The replies of the Governments to the DDI questionnaire, even though supporting the idea of general convention, suggested the need for international regulation of certain specific issues, some of which are listed below.

a)
New forms of racism 

Several governments proposed that the regulation of new forms of racism should be covered by a new inter-American convention. But in attempting to define these new forms, it was found that they basically refer only to the use of the electronic communications media and information. This is an issue of the utmost importance, but probably of limited scope to justify an inter-American convention. 

Argentina proposes that a new document should extend the scope of the existing national instruments “to the new types and causes of discrimination… as well as the Internet, genetic manipulation, access to health care facilities”.  Argentina also mentioned, as issues to be possibly covered by the future convention, measures against the “urging of discriminatory acts or theories, for instance over the Internet”. Brazil mentioned “the use of the Internet as a means for disseminating racist propaganda”.  Colombia states that the new types of discrimination should be dealt with arising from circumstances prompted by globalization “particularly the Internet and scientific progress in terms of access to the human genome”.  Similarly, Mexico adds to the issues suggested by the DDI in the questionnaire “the improper use of new communication technologies such as the Internet in order to foster racial discrimination, xenophobia and connected forms of intolerance”.  In more general terms, Brazil refers to traditional and contemporary forms of racism and intolerance. Costa Rica postulates the new types of racism as issues that have not been covered by the International Convention, giving examples of discrimination for reasons of religion, culture and language. Guatemala alludes to contemporary forms of racism, such as xenophobia and intolerance. 

In the Durban Declaration, xenophobia against foreigners is acknowledged, particularly immigrants, refugees and those seeking asylum as one of the main sources of contemporary racism (§ 16), and draws attention to new manifestations of racism, racial discrimination, xenophobia and connected intolerance, although without specifying these new forms (§ 17).  However, it also expresses concern over the use of new information technologies for purposes undermining respect for human values. In the Plan of Action, mention is made as an example of these new forms of using the new communication and information technology, including the Internet to disseminate ideas of racial superiority (§ 146).  Furthermore, it urges the States to impose penalties for encouraging racial hatred through the new communication and information technologies (ib., § 148). 

The Conference of the Americas also proposes in its Plan of Action “… to adopt measures to prevent scientific and technological progress in the field of genetic research being used to promote racism, racial discrimination, xenophobia and other connected forms of intolerance, as well as protecting the personal privacy of the information contained in the human genetic code”. 

In the European Union, talks have been initiated on this issue, although not in order to adopt an international convention, but rather a “Framework decision” containing standards and rules declaring racism and xenophobia illegal both on the Internet and offline, and establishing “effective, proportional and dissuasive penalties for committing racist acts”. This draft contains a definition of xenophobia and racism that is simpler than that contained in the International Convention. In effect, both expressions are defined as “the belief that race, color, descent, religion or belief, ethnic or national origin, as a factor determining aversions towards individuals or groups”. 

Combating racist propaganda through the electronic communications and information media through international regulation is difficult, due to the reluctance of certain countries to allow intervention over the Internet, which would constitute a violation of certain freedoms that are guaranteed by their constitution. Precisely for this reason, any one wishing to set up a website to disseminate racist propaganda does so in countries that do not permit any control or constraints to be imposed over electronic communications. 

b)
Particularly vulnerable groups
In their reply to the questionnaire, some governments drew attention to the problem of discrimination against particularly vulnerable groups. As vulnerable groups, Brazil identifies “Negroes, indigenous peoples, migrant workers, the poor, homosexuals, the elderly and women”. Costa Rica speaks of the “peoples descendent from Africans and the indigenous communities”. Ecuador mentions the “minority ethnic groups”. Panama proposes that the convention should cover “aspects enshrined in the Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities.” 

c)
Indigenous peoples

The particular situation of the indigenous peoples warrants a special mention, as their status in many of the OAS countries is endowed with specific characteristics. In general, the indigenous peoples are in a situation of obvious disadvantage in relation to other sectors of the population consisting of the descendants of the colonizers, even in countries where the indigenous population is in the majority. In States with a multi-ethnic population – like many of the countries in the region – the majority or dominant ethnic groups tend to impose their culture on other groups. Imposing monoculturalism in multi-ethnic societies will violate the rights of the minority groups. 

Recent studies by the United Nations describe the precarious situation of indigenous communities and modern forms of discrimination against them. Efforts are made to acknowledge the rights of indigenous peoples in many countries, and furthermore to seek reconciliation for past harm and injury inflicted, and even to offer compensation for loss and damage. 

The rights acknowledged by the Convention of San Jose, Costa Rica and its Protocol as well as the other inter-American instruments that are related to human rights, logically benefit indigenous peoples of the continent, who have the right to use the mechanisms established in order to ensure respect for human rights (see section d infra). At the moment, efforts are being made to approve a universal declaration acknowledging the rights of indigenous peoples, including the maintenance of their own life-styles, cultures, traditions and economic structures and the right to administer their own lands and natural resources (see § 38 to 44 of the Durban Declaration). 

d)
New oversight and compliance mechanism 

Among the 11 countries supporting a new convention, Panama was against the introduction of new institutions with powers to ensure compliance with the instruments. The majority suggested establishing new entities or procedures (Costa Rica, Colombia, Ecuador, Guatemala, Mexico, Peru and Uruguay) or conferring jurisdiction to hear issues related to racial discrimination, on existing entities within the inter-American system (Argentina, Brazil). Brazil proposed that a mechanism be established for fostering the inclusion of black and indigenous peoples, as well as other racial, religious or sexual minorities. 

No specific comments were received from: Dominica, Ecuador, Mexico, Panama, Peru and Uruguay.

The International Convention establishes a Committee to examine the reports that the States Parties are obliged to submit regularly, relating to the measures adopted by them in order to comply with the obligations arising from the Convention (article 9), as well as to receive communications from the States Parties on non-compliance with the provisions of the Convention by any other State Party (articles 11, 12, 13). Furthermore, the Committee can receive and examine claims received by individuals or groups of individuals on violations of the human rights of those considering themselves to be victims of acts committed by any State Party in whose jurisdiction they are found, whenever this State Party has declared that it accepts the jurisdiction of the Committee to hear such claims and complaints (article 14, § 1). Nevertheless, so far, only 5 countries in the region (Chile, Costa Rica, Ecuador, Peru and Uruguay) have accepted the Committee’s jurisdiction, in accordance with the mentioned article 14. 

An analysis should be carried out to determine whether the mechanisms established by the International Convention against Racial Discrimination should be extended by the mechanisms of the inter-American system of human rights, checking whether this is sufficient to ensure compliance with the obligations of the States in terms of non-discrimination, sanctioning those who fail to meet these obligations and providing reparations for the victims of racial discrimination. It should be recalled here that on August 31, 2001, the Inter-American Court of Human Rights delivered a decision upholding a claim filed by the Awas Tingni indigenous community against the Government of Nicaragua over its rights to the tract of land settled by the tribe. The Court declared that the Government of Nicaragua had violated the Inter-American Convention on Human Rights by ignoring the rights of the indigenous community to property and equality before the law. 

e)
Protection of migrants

The General Assembly of the United Nations approved resolution 40/144 in 1985, containing a Declaration on the human rights of persons who are not nationals of the countries in which they live (migrant population). This issue is considered every year by the General Assembly, which adopts resolutions condemning all forms of racial discrimination and xenophobia reflected, among other matters, in terms of access to jobs and vocational training, reiterating the general principles on the protection and exercise of the human rights of migrants.

The Durban Conference recommended these States to participate in regional dialogues on migration problems and invited them to consider the possibility of negotiating bilateral and regional agreements on immigrant workers, formulating and implementing programs with the States and other regions in order to protect migrant rights (§ 185).  

The Juridical Committee feels that this topic, like the matter that follows, although closely linked to the issue of racism, should remain outside the scope of the future inter-American convention, as – already explained above – the General Assembly seems to have referred solely to racial discrimination and other related forms of discrimination, but not to xenophobia.

f)
Immigrant workers 

The International Convention on the Protection of the Rights of all Migrant Workers and their Families was adopted on December 18, 1990, entering into force three months after the 20th instrument of ratification or accesssion was deposited. So far, only 17 States have ratified or acceded to the Convention, five of them being in Latin America. In the inter-American sphere, there are no similar conventions or instruments on this issue. 

V.
CONCLUSIONS

Based on the preceding considerations, the Inter-American Juridical Committee has reached the following conclusions:

1.
Racism and related forms of discrimination and intolerance remain a significant and widespread problem adversely affecting the lives of large segments of the people who live in this Hemisphere. The Inter-American Juridical Committee fully shares the view of the General Assembly and other organs of the OAS that it is important to address this urgent problem at this time. The elaboration of a new inter-American convention against racism and related forms of discrimination is one of several possible ways to address this problem (other strategies for addressing the problem are noted below in paragraph 7). In determining whether to proceed with the elaboration of such a convention, it is necessary to determine not only whether such a project would help to produce a solution to the problem, but also whether such a project would divert resources from other, more effective ways of addressing the problem.

2.
If it is decided to conclude a new inter-American convention on racism, racial discrimination and other pertinent forms of intolerance, this should be a complementary instrument to the universal and regional conventions that exist on the matter, that is to say, it should cover any general aspects not covered by those conventions or that typify forms of racism, racial discrimination or intolerance not yet dealt with in specific international instruments. An overly broad focus should be avoided (such as drawing up a convention aimed at all forms of discrimination and intolerance, which would cover practically the entire spectrum of human activity), or else, if a more restricted focus is adopted (concentrating, for example, only on racial discrimination, as appears to be the intention of the General Assembly), then care should also be taken to avoid too general a focus that would produce an instrument full of repetitions and overlapping. 

The Juridical Committee is therefore of the opinion that it is not advisable to undertake to negotiate and conclude a general convention to prevent, sanction and eradicate racism and all forms of discrimination and intolerance, insofar as it would be repetitive, producing overlapping that would lead to serious and inevitable problems of interpretation and generate doubts and confusion as to which were the obligations and rights of the Member-States parties to the former conventions and the new convention.

3.
The Juridical Committee also feels that in adopting a more precise focus, then perhaps it is opportune to examine in greater detail which areas within the domain of racism and racial discrimination that have not been regulated internationally, or which have been insufficiently regulated, might be the object of an inter-American convention to complement the instruments that are in effect in the region and might possibly be accepted by all the Member-States. This would involve identifying concrete aspects of prevention, sanction and eradication of racism and racial discrimination, specific groups that are subjected to discrimination or particular forms of discrimination.

4.
The Governments that answered the DDI questionnaire suggested numerous aspects that could be the object of a future inter-American convention. Some of them (for instance, discrimination motivated by religion, culture or language, vulnerable groups such as the poor, homosexuals, the elderly and women), while obviously related to the question of racism in that they are part of the general domain of protection of human rights, fail to constitute, in the mind of the Juridical Committee, themes that could normally be considered specific themes of the problem of racism and racial discrimination.

5.
In certain paragraphs of this report, the Juridical Committee has suggested certain concrete themes, some of which were also suggested in the answers of Governments to the DDI questionnaire, which could be the object of a future inter-American regulatory convention. The themes suggested by the Committee are as follows:

· strengthening oversight and compliance mechanisms for the conventions on human rights;

· specific groups such as indigenous populations and ethnic minorities;

· contemporary forms of racism and racial discrimination.

It is the understanding of the Juridical Committee that one of the themes suggested (as well as those that are suggested by the Member-States or agencies of the Organization) could become the subject of a future inter-American convention, by having consultations on the need for or interest in adopting such a convention and the difficulties facing the adoption of such an instrument.

6.
However that may be, if it is decided to proceed to develop an inter-American convention aimed at a particular aspect of the matter of racism and racial discrimination, the Juridical Committee considers that such a convention should fall within the more general framework allowed by the International Convention on the Elimination of All Forms of Racial Discrimination and other universal and regional conventions on the same matter, which means making express reference to these in the text of the new convention.

7.
The Juridical Committee considers that it is opportune to recall that, in addition to the conclusion of an inter-American convention, there exist other possible procedures for regulating matters relating to racism and racial discrimination, particularly if it is the matter of adopting complementary provisions to instruments already in place or regulating specific aspects of limited scope. In this sense, mention could be made, for instance, of adopting amendments to existing conventions, adopting interpretative declarations of same, and drawing up additional protocols. Furthermore one must bear in mind the possibility of resorting to procedures of a political nature, such as those recommended by the First and Second Summits of the Americas (Miami, 1994 and Santiago de Chile, 1998), respectively, and by the World Conference on Racism, Racial Discrimination, Xenophobia and Related Intolerance, Durban 2001.  Choosing the appropriate juridical or political means will naturally depend on the matter to be ruled on and the political and legal force intended for the regulation. 

8.
Some Juridical Committee members also consider that in view of the fact that some conventions on racism and racial discrimination and related themes have not been ratified by all members of the OAS, the agencies of the Organization might consider it convenient to formulate requests to the States that have not yet done so to ratify or accede to said conventions.  It was thus understood that the recommendation could be made for the American States that are parties to the conventions against racism and racial discrimination, to take the necessary steps to comply with the obligations arising from them, including the adoption of national laws and regulations.
� EMBED Word.Picture.8  ���





� FILENAME  \* MERGEFORMAT �CP09414E04�





COMISSÃO JURÍDICA INTERAMERICANA


COMITÉ JURÍDICO INTERAMERICANO


INTER-AMERICAN JURIDICAL COMMITTEE


COMITÉ JURIDIQUE INTERAMÉRICAIN





INTER-AMERICAN JURIDICAL COMMITTEE








cji





cji





INTER-AMERICAN JURIDICAL COMMITTEE








�.	Mention should also be made of the following instruments: Agreement (No. 111) on Discrimination in terms of Employment and Jobs adopted by the General Conference of the International Labor Organization, on June 25, 1958; the Declaration of Race and Racial Prejudice approved by the General Conference of Unesco on November 27, 1978. 
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