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I.
INTRODUCTION

On behalf of the Office of the United Nations High Commissioner for Refugees, we want to thank the invitation and willingness of the Committee of Legal and Political Affairs of the OAS to brief and address this morning, as a follow up of resolution 1892 of the General Assembly (XXXII-O/02), the advancements and challenges that are taking place in the Americas on the issue of international protection of refugees, asylum seekers and other persons of concern to UNHCR.
As a follow up of resolution 1892 of the General Assembly, held in Barbados in June last year, and as part of our last year’s presentation before this Honorable Committee, we would like to review the main legal developments which have taken place in the region in the field of international protection of refugees and asylum seekers.
During last year, and immediately after the tragic events of 11 September 2001, national security, regional stability and the fight against terrorism as an expression of the legitimate interests of States are recurrent issues in the global and hemispheric political agenda. The protection needs of the victims of persecution, intolerance, xenophobia, violations of human rights and armed conflicts remain the same around the world and in our region. A due balance between the legitimate interests of States and the humanitarian needs of the victims of persecution allows that protection continues to be granted in our continent to those who need it and deserve it In fact, at this current juncture, the generous asylum tradition in the America faces new challenges and opportunities. 
Along last year, some trends, which affect positively the right to seek and obtain asylum in the Hemisphere, become apparent. Within those positive developments, we can mention the following: 1) the increasing States’ interest to adopt and/or amend national enactment refugee legislation, 2) the setting up of national structures in charge of refugee status determination, 3) the recognition of the differentiated protection needs of women, men, girls and boys, 4) the use of local remedies by asylum seekers and refugees, and 5) the involvement of the human rights organs of the Inter-American System in issues related to asylum and the protection of refugees. 
However, we have also witnessed some negative aspects which affect the generous asylum tradition in the region, and in particular, the adoption of restrictive policies, such as: 1) the emphasis on migration controls without the existence of due safeguards for the identification of asylum seekers and refugees, 2) the increase use of administrative detention and interdiction of asylum seekers and refugees, 3) the increase interest of States to choose asylum seekers and refugees before the entry to their territory, and 4) the adoption of lower protection regimes, through national norms which do not satisfy international refugee and human rights standards. 
II.
LEGAL REGULATIONS FOR THE PROTECTION REFUGEES AND STATELESS PERSONS IN THE REGION.
A)
ACCESSION TO INTERNATIONAL INSTRUMENTS ON REFUGEES AND STATELESS PERSONS.
A.1.)
REFUGEES
Following the adoption of the resolution 1892 by the General Assembly, we are pleased to inform you that UNHCR has intensified its contacts with the remaining 5 countries of the region, which are not yet Parties to the international refugee instruments. We are confident that through bilateral contacts, and with the strong support of regional organizations such as the OAS and CARICOM, in a near future, we shall be able to share with you the good news that all the States of the Continent be Parties of the international refugee instruments. Within this context, we reiterate our commitment and interest to continue our discussions with the governments of Cuba, Guyana, Saint Lucia, Grenada and Barbados, on the scope and contents of the international obligations enshrined in the 1951 Convention relating to the Status of Refugees and its 1967 Protocol. 
A.2)
STATELESS PERSONS
In spite of the existence of national norms governing the acquisition of nationality in the various countries of the region, which establish either the principle of ius solis, the principle of ius sanguinis, or a combination of both, there are still in the Continent some situations, which lead to de facto statelessness. Taking into account the serious consequences for a human being who is not considered as a national by any State, since nationality is the right which enables the exercise of other fundamental rights, UNHCR reiterates to the OAS State Members the importance to accede to the international statelessness instruments ( 1954 Convention relating to the Status of Stateless Persons and 1961 Convention for the Reduction of Statelessness), as well as its willingness to continue to provide technical advice on this issue, as done in the Regional Seminar organized last December for the Caribbean countries. 
B)
ADOPTION OF NATIONAL ENACTMENT MECHANISMS FOR THE DETERMINATION OF REFUGEE STATUS 
We are pleased to announce that since the adoption of the resolution 1892 of the last year’s General Assembly, El Salvador, Colombia, Peru and Paraguay adopted new refugee legislation. Furthermore, legal refugee developments took also part in Canada and United States of America, and there is currently draft refugee legislation under revision in various countries of the region.
ACNUR welcomes this increasing interest of countries in the region to adopt national refugee enactment legislation. However, it also reiterates to States the importance to implement fully and effectively the adopted legislation, through the setting up of national bodies for the determination of refugee status, and fair and efficient procedures that ensure the access to asylum seekers and refugees for the real and effective exercise of the right to sec and obtain asylum. Furthermore, UNHCR is of the opinion that in our region, the obligation to adopt national enactment legislation or measures of any other nature for the determination of refugee status derives from articles 1 and 2 of the American Convention on Human Rights, and should be inspired by the legal guarantees established in articles 8 and 25 of the American Convention. As rightly established by the jurisprudence of the human rights organs of the Inter-American System, the legal guarantees enshrined in articles 8 and 25 of the American Convention on Human Rights are also applicable in administrative procedures or procedures of any other nature for the determination of rights. 
In the same vain, it is also important to ensure that the new refugee legislation is consistent with international refugee and human rights standards. Within this context, UNHCR reiterates to States its willingness to provide technical assistance for the adoption and amendment of refugee legislation, as well as its responsibility to supervise the implementation of the international refugee instruments, as established in article 35 of the 1951 Convention, article II of the 1967 Protocol and paragraph 8 of its Statute.  For this purpose, it is also necessary to emphasize the importance of consultations with the UNHCR prior to the adoption of new refugee law.  
C)
RECOGNITION OF THE DIFFERENTIATED PROTECTION NEEDS OF WOMEN, MEN, GIRLS AND BOYS
UNHCR’s position is that persecution could be related to the victim’s gender and therefore, a proper interpretation of the refugee definition is consistent with the recognition of gender-based persecution. Within this context, we are pleased to share with you that following the adoption of last year’s resolution 1892 by the General Assembly; new refugee legislation adopted in El Salvador, Peru and Paraguay recognizes gender-based persecution for acceding to international protection. These countries along with Panama, Venezuela, and Guatemala have incorporated into its local regulations gender-based persecution for the granting of refugee status.
However, persecution could be related not only to gender, but also to age. In this vain, UNHCR welcomes that the new legislation adopted in Guatema and Peru includes specific provisions for the protection of refugee children. This development is consistent with both the 1951 Convention relating to the Status of Refugees, article 22 of the Convention of the Rights of the Child, and the standards established in articles 8, 19 and 25 of the American Convention on Human Rights. 
By the same token, UNHCR is of the opinion that the standards established by the jurisprudence of the Inter-American Court of Human Rights, and in particular its recent Advisory Opinion # 17 on children’s rights are also applicable by analogy to refugee children, and are of utmost importance for the access of children to refugee status determination procedures, the administrative detention of asylum seekers and refugee children, and family reunification. 
D)
THE USE OF LOCAL REMEDIES FOR THE PROTECTION OF SYLUM SEEKERS AND REFUGEES 
The legal framework for the protection of the rights of asylum seekers and refugees is strengthened through the filling of local remedies before the national Courts. This not only demonstrates more awareness about their rights, but also preserves the integrity of asylum and further consolidates the legal regime for the protection of refugees, through the proper interpretation of norms and principles of international refugee law. During the last year, local remedies and constitutional motions have been filled in countries such as Costa Rica, Venezuela, Colombia, and Ecuador. The integration of international and regional human rights norms and standards have enabled innovative legal developments of the right to asylum through jurisprudence, as the resolutions adopted by the Constitutional Court of Costa Rica. 
E)
RESETTLEMENT IN THE AMERICAS
Resettlement has been generously applied as a durable solution to refugee plight for various decades in the Americas, particularly in the case of Canada and United States of America. However, we are pleased to announce that currently there are some pilot resettlement projects in Chile and Brazil. UNHCR acknowledges this generous initiative undertaken by those Latin American countries, and is confident that this humanitarian gesture could be emulated by other countries in the region in a near future, based on the principle of responsibility sharing. 
III.
OTHER ISSUES OF INTERESTS: CHALLENGES AND OPPORTUNITIES.

UNHCR highly appreciates the generous tradition of the countries of the Hemisphere to grant protection to the victims of persecution. At the same time, it also acknowledges that protection is granted, in not few opportunities, under difficult political contexts and in spite of adverse socio-economic conditions. However, based on this generous asylum practice, UNHCR would like to share, with the Honorable Delegations hereby represented before this Committee of Legal and Political Affairs, its concern for some situations which are currently taking place in the region, and which impact the international protection of asylum seekers, refugees and other persons in need of protection in the Americas. 
A)
TERMINOLOGICAL CONFUSION
Last year, we shared with you our concern since there is an increasing generalized use in Latin America of the term “refuge” to refer to refugee status, and as a different concept of “Latin American asylum”. This dualist tendency has been exacerbated in the new legislation. In fact, asylum as a protection institution for the persecuted is of universal nature, equivalent to “asylum” in English and “asile” in French, and in our Continent, this protection can be granted either through the Inter-American Asylum Conventions or through the 1951 Convention relating to the Status of Refugees and its 1967 Protocol. Within this context, UNHCR reiterates its opinion that for the purpose of interpretation of article 22.7 of the American Convention of Human Rights concerning the right to sec and obtain asylum, in relation to article XXVII of the American Declaration of Rights and Duties of Man, it is necessary to make a reference to the 1951 Convention relating to the Status of Refugees and its 1967 Protocol (lex specialis). 
B)
IMPORTANCE AND RELEVANCE OF THE REFUGEE DEFINITION RECOMMENDED BY THE 1984 CARTAGENA DECLARATION ON REFUGEES
The importance of the 1984 Cartagena Declaration on Refugees has been reiterated by OAS and UN organs, and has its refugee definition has been incorporated in national legislation in various countries in Latin America (Mexico, Guatemala, Belize, Ecuador, and Brazil), and is also applicable in practice in other countries in the region. In this vain, UNHCR welcomes that the broader refugee definition recommended in this Declaration had been also adopted in the new legislation in El Salvador, Peru and Paraguay. However, it is an issue of great concern to UNHCR that a country in the region at the  time of adopting its new refugee legislation had omitted the inclusion of the refugee definition recommended by the Cartagena Declaration, in spite of the fact that it was included in its former legislation, because of the practical consequences that this can have for the protection of aliens seeking protection in its territory, and even for its own nationals requesting protection abroad. 
The 1984 Cartagena Declaration on Refugees will celebrate its 20th Anniversary next year. Therefore, it is appropriate and timely to reiterate its importance and relevance as a regional protection tool, as well to clarify the doubts expressed by some States regarding its scope and contents. Within this context, UNHCR wants to stress to States not only the importance to preserve regional standards for refugee protection, but also the fact that the refugee definition recommended by the Cartagena Declaration requires a coherent and consistent interpretation, as it was done back in 1989 in the legal CIREFCA document. The interpretation of its refugee definition also presupposes the application of the exclusion clauses for those undeserving international protection, either through individual request for the recognition of refugee status or in situations of mass influxes. Therefore, UNHCR renews its commitment to continue cooperating with States in the region to grant protection to those who need it and deserve it.
C)
TERRORISM AND ASYLUM
UNHCR strongly support the fight against terrorism, and reiterates the importance to preserve the integrity of asylum as a protection instrument for those persecuted. UNHCR further reiterates that terrorists can not benefit from refugee recognition, by virtue of the application of exclusion clauses. However, the preservation of the integrity of asylum as a protection instrument presupposes a proper interpretation of the refugee definition in a procedure which satisfies all guarantees of due process of law and the respect of basic human rights standards. 
Within this context, UNHCR welcomes that the Inter-American Convention against Terrorism, approved by the OAS General Assembly in Barbados last year, includes safeguards for refugee protection, and even uses the wording established in the 1951 Convention for the application of exclusion clauses (serious reasons). Besides, it is an issue of concern to UNHCR that the fight against terrorism could further restrict the asylum policies in the region, and the coherent and consistent interpretation of the refugee definition.  The fight against terrorism presupposes the respect of basic human rights standards, as recently mentioned by the Inter-American Commission of Human Rights in its report on human rights and terrorism. UNHCR welcomes the fact that the Commission’s report includes a specific chapter on asylum and refugee protection. 
D)
REFUGEES AND MIGRATION
There is a strong hemispheric tendency to reinforce migratory controls, through regional frameworks, without the existence of sufficient safeguards for the identification and protection of asylum seekers and refugees. In a world of globalization, it is necessary to recognize the link between asylum and migration, inasmuch as some migration flows can be mixed in nature and some individual asylum seekers and refugees may also be exploited and subject to smuggling and trafficking by migrant trafficking networks. Nowadays, and because of the lack of a legal framework in many countries of the region for the proper identification of the victims of persecution, asylum seekers and refugees are presumed to be migrants, until they can prove the contrary, and therefore, they are subject to sanctions for illegal entry, and even administrative detention for not fulfilling the migratory requirements for its legal entry into the country, in violation of article  31 of the 1951 Convention relating to the Status of Refugees and its 1967 Protocol.
UNHCR reiterates to States the importance to have a common framework for the protection of asylum seekers and refugees, through the hemispheric ratification of international refugee instruments, and the adoption of national mechanisms for setting up the bodies of refugee status determination, and the applicable criteria and procedures. 
UNHCR acknowledges the sovereign right of States to adopt migration policies, but also concurs with the jurisprudence of the human rights supervisory organs of the Inter-American System that migration policies have limits established by international human rights instruments, including the 1951 Convention relating to the Status of Refugees and its 1967 Protocol. UNHCR calls on States to keep in mind the applicable standards for the identification and protection of asylum seekers and refugees at the time of reviewing their migration legislation, and for this purpose, reiterates its willingness to provide technical advice on this issue.
E)
ADMINISTRATIVE DETENTION OF ASYLUM SEEKERS AND REFUGEES
The increasing resort to the detention of asylum seekers and refugees by various countries in the region, under the presumption that they are migrants, or as a consequence of illegal entry or lack of proper documentation to prove their identity or nationality, is an issue of concern to UNHCR. This situation affects women, girls and boys alike. UNHCR reiterates to States that the practice of administrative detention is highly undesirable, and therefore, it should neither be systematic nor mandatory, but a measure of last resort in certain circumstances, in conformity with international and regional human rights norms and standards. For this purpose, the Office offers to the States the guidelines and criteria developed for the detention of asylum seekers and refugees, and reiterates to States the importance of relying on border officials duly trained for the identification of persons who are in need of international protection. 
F)
ENJOYMENT OF FUNDAMENTAL HUMAN RIGHTS
The enjoyment of fundamental human rights by asylum seekers and refugees is proportional to the quality of asylum. By the same token, the quality of asylum is vital for seeking durable solutions to refugee plight. 
UNHCR reminds States on the serious humanitarian and protection consequences that long pending waiting periods for refugee status determination, without the access to wage earning activities and basic facilities, could have for the welfare and well-being of asylum seekers and refugees. The granting of effective protection in one country as well as the enjoyment of basic rights by asylum seekers and refugees do have an impact not only the prospect of durable solutions, but also avoids the resort to irregular and secondary movements, or to consider return under less than ideal circumstances. 
Within this context, UNHCR welcomes the new Peruvian legislation which includes the right to work for asylum seekers, and remains confident that this generous practice will be emulated by other countries in the region. At the same time, UNHCR regrets that some Eligibility Commissions in the region have not met in the past two years, leading asylum seekers and refugees in a legal limbo under very difficult socio-economic circumstances.  
IV.
STRENGTHENING OF THE LEGAL FRAMEWORK FOR THE PROTECITON OF ASYLUM SEEKERS, REFUGEES, STATELESS PERSONS AND OTHER PERSONS OF CONCERNÍ TO UNHCR, THROUGH THE INTER-AMERICAN SYSTEM

During the last year, UNHCR has shared information on the prevailing situation of asylum seekers, refugees, internally displaced, stateless persons and other persons in need of protection in the Americas, both with the political and human rights supervisory organs of the Inter-American System. Since the last General Assembly and previous to this presentation before the Committee on Legal and Political Affairs, UNHCR has discussed issues of common interest with the Assistant Secretary General, the Inter-American Commission of Human Rights and the Inter-American Court of Human Rights. Furthermore, based on the cooperation agreements signed with both  the Commission and the Court, UNHCR has supported promotional and dissemination activities through training workshops on the importance of the Inter-American System and the publication of articles related to human rights and international refugee law.

UNHCR is convinced of the importance of the Inter-American System for the strengthening of the legal framework for the protection of asylum seekers, refuges and other persons of concern to the Office in the Americas. Based on their complementary role, and conscious of the higher human rights standards applicable in the region, UNHCR reiterates its commitment and willingness to continue reinforcing the close cooperation ties with the organs of the Inter-American System.
V.
FINAL CONSIDERATIONS

All the issues addressed in this presentation, also fall under the Agenda for Protection, which is the end result of the Process of Global Consultations on International Protection launched by UNHCR in December 2000, along with the States, inter-governmental organizations, non-governmental organizations (NGO), independent experts and refugees themselves, at the occasion of the 50th Anniversary of the 1951 Convention relating to the Status of Refugees. The Agenda underlines the proposed activities to reinforce the international protection of asylum seekers and refugees, and to improve the application of the 1951 Convention and its 1967 Protocol. UNHCR thanks the States hereto represented as well as the organs of the Inter-American System for their active participation, and reiterates its commitment and willingness to continue strongly supporting States in the fulfillment of their international obligations for those who need protection and deserve it.
http://scm.oas.org/pdfs/2003/cp10899_e.pdf
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