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William M. Berenson

SUBJECT:
Inter-American Defense Board:  Legal Options for Adopting the Organization's Stepchild

I.  INTRODUCTION


At its Thirty-second Regular Session, the General Assembly adopted Resolution AG/RES. 1848 (XXXII-O/02), which recognized “that modernization and reform has become a permanent process within the Organization to strengthen its capacity to respond efficiently and effectively to changing mandates and needs.”  As part of that process, the General Assembly instructed the Permanent Council “to examine the relationship between the OAS and the IADB and make recommendations to the General Assembly and the IADB for modifying the IADB’s basic structure and basic instruments to the extent necessary to clarify and obtain consensus on its status with respect to the OAS, in including the principle of civilian oversight and the democratic formation of its authorities.”  

Resolution AG/RES 1848 originated in the Permanent Council’s Joint Working Group on Restructuring and Modernization, which you jointly chaired with Ambassador Esteban Tomic Errazuriz of Chile.  As a follow-up to the work of that Group, you have requested an informal legal opinion on the current status of the Inter-American Defense Board (“IADB,” “Defense Board,” or “Board”) and possible options for changing its status within the inter-American System.  Our opinion is that the Inter-American Defense Board is an entity within the Inter-American system -- having many of the characteristics of OAS Organs and ultimately subject to the decisions of the OAS General Assembly; however, it has never been “formally” or directly recognized by a resolution of the General Assembly or its institutional predecessors as an organ of the OAS under Article 53 of the Charter.  Thus, to the extent analogies to a family may be appropriate, the relationship between the Board and Organization may be characterized as one of stepchild and stepparent.   The IADB has yet to be legally adopted into the OAS family.

It is also our opinion that the OAS General Assembly has the authority under Article 54 of the Charter to adopt a resolution designating the IADB as an organ of the Organization – either as an OAS Specialized Agency under Chapter XVIII and Article 53(h) of the Charter, under which the relationship between the Board and the OAS would be set out in an Agreement between the two institutions; or as an “entity” of the Organization under the final paragraph of Article 53 of the Charter, for which the relationship would be set out in a Statute approved by the General Assembly.
  We see no legal advantages of one option over the other; however, for historical reasons, we would opt for designating the Board as a Specialized Organization under Article 53(h) and Chapter XVIII of the Charter.

In what follows below, we set out the reasons for our opinion.  In Part II, we briefly review the lack of consensus on the question of the IADB's status and the reasons why the IADB will remain the Organization's institutional stepchild until the General Assembly adopts a clarifying resolution. Part III describes the authority the General Assembly has over the Board (similar to that which a stepparent has over his minor stepchild) and  shows that the Board is in fact more intricately tied to the Organization and the General Assembly than many of the officially designated OAS organs.  Part IV reviews two options for the formal integration of the Board as an organ of the Organization  -- designating the Board a Specialized Organization under Chapter VIII of the Charter; or designating and recreating it an "entity" under the final paragraph of Article 53 of the Charter.  We attach draft resolutions for both options.

II.  The LACK OF CONSENSUS ON THE DEFINITION OF

 THE CURRENT STATUS OF THE BOARD

The status of the Defense Board within the Organization has been a subject of differing opinions and debate since the Organization’s creation in 1948.  The differing positions, and the reasons for them, are reflected in a report prepared by the Department of International Law of the Secretariat for Legal Affairs ("SLA") for the Committee on Hemispheric Security (“CHS”) on February 29, 2000 ("the 2000 SLA Report).
  

A.
Support for the Position that the Board is an OAS Organ

The 2000 SLA Report includes, inter alia., a comprehensive study (the “1978 DLA Report”) prepared by the then Department of Legal Affairs, the institutional predecessor of the current Secretariat for Legal Affairs.  The 1978 DLA Report concluded that the Defense Board is an “entity” of the Organization under the last paragraph of Article 53 of the Charter.
/  The authors of the DLA Report based that conclusion on the strong operational and legal linkages between the Board and the OAS which have become cemented in place over the last fifty-five years.  They include the fact that the IADB is financed in part by the OAS Budget pursuant to a the Ninth International Conference of American States, the same meeting of the Member States that created the OAS in 1948; the fact that several OAS organs, including the Meeting of Consultation of Foreign Ministers, the General Assembly, and the OAS Permanent Council have charged the Board with certain functions  and activities over the years for accomplishing Charter mandates and other policy objectives established by the General Assembly; the fact that the OAS General Secretariat owns the building which serves as the IADB headquarters; the fact that also in accordance to a resolution of the Ninth International Conference of American States, the Board serves as the secretariat to the Advisory Defense Committee, an organ established under Article 44 of the 1948 Charter “to advise the Organ of Consultation on problems of military cooperation that may arise in connection with the application of existing special treaties on collective security; and the fact that the OAS General Assembly has the authority to dissolve the Board under Resolution XXXIV of that same Conference.  

Those same linkages lead F.V. Garcia Armador, the most recognized legal expert on the structure of the Organization before his death in the 1990s, to reach the same conclusion,  In his treatise, Sistema Americano, he stated the following:

Desde el punto de vista institucional, el hecho de que no fueran incorporados algunos mecanismos o entidades, tales como la Junta Interamericana de Defensa y la Comisión Interamericana de Paz. Son apenas excepciones que fueron superándose en la práctica por la participación de ambas en las actuaciones de órganos de la Organización.  Desde este punto de vista, en rigor, únicamente cabe considerar – pero a partir de 1959 – como parte del Sistema Interamericano y no de la Organización, al Banco Interamericano de Desarrollo.
/
B.
Support for the Position that the Board is not an OAS Organ
The 2000 SLA Document also includes a 1993 Report of CHS on the subject and the Rapporteur’s Report for that Committee prepared by the then Permanent Representative of Uruguay to the OAS and present Foreign Minister of that member state, Dr. Didier Opertti.   Both reports reference the strong historical and legal linkages between the OAS and the Board, but both stop short of concluding that the Board is an OAS organ and allude to the need for further clarification by the General Assembly before that conclusion can be sustained.


Several factors support the position that the Board is not an OAS Organ but is rather an entity within the inter-American system closely linked to the OAS by a commonly approved budget, common parentage (the International Conferences of the Americas), and shared objectives and missions.  First and foremost is the legislative history of the Charter, which indicates that the Member States made a conscious decision not to include the Board as an OAS organ.  In that regard, the 1978 DLA Report explains:

When the old Governing Board of the Pan American Union was preparing the Project of the Organic Pact of the Inter-American System that was the basis of the Charter of Bogotá, in accordance with Resolution IX of the 1945 Conference in Mexico city, the Board included the Inter-American Defense Board among the organs of the Council of the OAS, under the name of Inter-American Defense Council

There was opposition at the Bogotá Conference to the Board’s being included among the organs of the Council; some delegations asserted that the creation in the Charter of a Council of this osrt assumed a permanent need for a |discordant note in its purposes of peace and moreover, would make it difficult for any changes to be made in the future, or to put an end to the Board’s work.  It was argued that the specific nature of the activities and background of this body was not appropriate to the nature of the Council of the Organization, and as a result of this opposition, the Board was not included in the provisions of the Bogotá Charter.
/
Moreover, the Board does not formally qualify as a Specialized Organization under Article 53 of Chapter XVIII of the Charter because it was never designated as such by the OAS General Assembly (or its predecessor, the OAS Council) as required under Article 125 of the Charter.   Nor does the Board technically qualify as an OAS "entity" under the last paragraph of Article 53 of the Charter.  That paragraph refers to "subsidiary organs, agencies, and entities" that are "established in addition to those provided for in the Charter and in accordance with the provisions thereof.”   The Board was not established “in accordance with the provisions thereof [ie., of the Charter]”  because it was created in 1942,
/ six years before the adoption of the Charter and nine years prior to its entry into force. 

C.
Need for A General Assembly Resolution Clarifying Board Status
The different conclusions articulated in 1978 DLA Report on one hand, and the 1993 Rapporteur’s Report,  on the other, reflect the lack of consensus on the question of the IADB's status.
/   Nonetheless, both Reports agree that there are significant historical and legal linkages between the two institutions; that there has never been a Resolution by the General Assembly or its predecessor organs designating the Board an OAS Organ
/; and that there is a need for additional action by General Assembly to clarify the legal relationship of the Board with the Organization.
/  We agree.  Until that relationship is clearly defined, the IADB is likely to remain the institutional stepchild of the Organization. 

III.  THE CURRENT RELATIONSHIP OF THE BOARD TO THE

OAS GENERAL ASSEMBLY


For practical purposes, the dispute over whether the Defense Board is an OAS organ is largely academic.  Whether the Board is categorized as an organ will not significantly change its relationship to the OAS.  The Board is already substantially under the General Assembly’s control – even more so than many of the organs and entities and types of organs expressly referenced in the Charter.  That control is based in the Assembly’s authority to dissolve the Board; its authority to determine a significant part of its budget; and its control over its headquarters.


1.
The Authority to  Dissolve the Board

Resolution XXXIV of the Ninth International Conference of American States provides that the Board “shall continue to act as the organ of preparation for collective self-defense against aggression until the American Governments decide by a two-thirds majority to consider its labor terminated."    As the successor institution to the International Conferences of American States in which foreign ministers meet with plenipotentiary powers to take decisions on hemispheric maters, the OAS General Assembly is the appropriate forum within the inter-American System for taking that decision.

Interestingly enough, the General Assembly has no similar authority to dissolve a number of the organs expressly recognized under the charter.  For instance, it cannot dissolve the Permanent Council, CIDI, the Inter-American Juridical Committee, the Inter-American Court of Human Rights, and the Specialized Organizations established by inter-American Treaties, like PAHO and IICA.  The reason is that the authority of the General Assembly under Article 54 of the Charter is not unlimited.  The last paragraph of that Article specifically states that the General Assembly “must exercise its powers in accordance with the provisions of the Charter and of other inter-American treaties.  Thus, the General Assembly cannot dissolve the Specialized Organizations which were established under inter-American treaties; nor can it dissolve the organs expressly named in Article 53 of Charter, like those we just mentioned.  No similar restriction exists with regard to the entities the General Assembly itself has created under the last paragraph of Article 53 of the Charter pursuant to its Article 54 powers, nor with regard to the Board.  The Board was not established by an inter-American Treaty and is not expressly named in Article 53 of the Charter.  Moreover, as already stated, the General Assembly has the explicit authority to dissolve it under Resolution XXXIV of the Ninth International Conference. 


2.
Financial Control
Resolution VII of the Ninth International Conference of American States conferred control over the IADB Budget on the OAS General Assembly.  It states:  "the budget to which Article 54 of the Charter refers shall include the funds required by the Secretariat of the Inter-American Defense Board . . . . “   The annual contribution from the OAS is not the Board’s only source of revenue, but its reduction or elimination by the General Assembly would most likely render the Board inoperable.

Moreover, there is nothing in the Charter which requires the OAS General Assembly, which approves the budget, to continue funding the Board indefinitely.  If the member states had wanted the obligation to be permanent, they would have included it in Article 54 of the 1948 Charter.  But instead they included it in a mere resolution of the Conference.  Unlike the Charter, that resolution is not permanent and may be modified by the General Assembly, as the political institutional successor to the International Conferences of American States


Additional financial control of the Board is exercised by the General Assembly by its way of the Organization's ownership of the Board's Headquarters Building, the Casa del Soldado.  The General Assembly has the authority to order the General Secretariat, in whose name title to the building is held, to sell or otherwise dispose of the building at any time. Such a decision would most likely cause the Board tremendous financial hardship and limit is activities unless the other member states or the host country would be willing to provide alternative facilities.


In contrast, there are organs of the Organization over-which the OAS General Assembly has no similar financial control.  They include four of the six specialized agencies:  PAHO, IICA, the Pan American Institute of Geography and History (“PAIGH”), and the Inter-American Indian Institute (“III”).  All four of those OAS organs have their own budgets approved by their Member States in according with their constitutive documents and they own or otherwise control their own headquarters facilities. 


3.
De facto Political Control

As an entity specialized in military and other defense matters, the Board, like many of the Specialized Organizations under Article 53(h) and Chapter XVIII of the Charter and the entities under the last paragraph of Article 53 of the Charter, is technically autonomous in its specific area of competence.   And like those entities, it is also politically responsive to the General Assembly.  In the case of the Board, however, the responsiveness does not derive from a formal relationship established under a Treaty, an Agreement with the Organization, or a General Assembly Resolution.  Rather it derives simply from the fact that the General Assembly has the ultimate authority to dissolve the Board and control its finances.  To assure that authority is not used to its prejudice, the Board, for practical purposes (if not legal), must be responsive to the General Assembly’s requests and its mandates. 

IV.  OPTIONS FOR DESIGNATING THE BOARD AN OAS ORGAN


In the event the OAS Member States decide to clarify the existing legal status of the Board vis-à-vis the Organization by designating it an OAS organ, they will also have to decide whether to include it among the Specialized Organizations Under Article 53(h) and chapter XVIII of the Charter, or as an entity under the last paragraph of Article 53.  Each of those options is analyzed below:

A.
The Board as a Specialized Organization Under Chapter XVIII of the Charter


Presently there are six Specialized Organizations within the OAS:  PAHO, PIGH, IICA, III, IIN, and CIM.   All, like the Board, pre-date the 1948 Charter.  


The relationship between the OAS General Assembly and the Specialized Organs, for all practical purposes, is very much like the  relationship between the General Assembly and the Board.  Like the Board, the Specialized Organizations are "technically autonomous" but must “take into account the recommendations of the General Assembly and of the Councils in accordance with the provisions o the Charter.”  Moreover, they must report annually to the General Assembly on their programs and operations.
/
The Charter does not require that the details of the relationship between Specialized Organs and the other organs of the Organization be set out in a statute adopted by the General Assembly.  Rather, Article 128 of the Charter states:  “Relations that should exist between the Specialized Organizations and the Organization shall be defined by means of agreements concluded between each organization of the Secretary General with the authorization of the General Assembly.”  In Resolution AG/RES.  87 (II-0/72), the General Assembly established guidelines for those agreements and other legal requirements for the relationship between the Specialized Organizations and other organs of the Organization.  Currently, there is no such agreement between the IADB and the Organization.

To qualify as an Inter-American Specialized Organization of the OAS, an entity must satisfy the following requirements established in Articles 124 and125 of the Charter.  First, it must be intergovernmental.  Second, it must be established by multilateral agreements.  Third, it must have specific functions with respect to technical matters of common interest to the American States, and fourth, it must be designated as such by the General Assembly, after a report from “the Council Concerned (e.g., the Permanent Council or CIDI) and incorporated into a register containing all Specialized Organizations so approved.

There is no doubt that the IADB satisfies the first requirement.  All of its members are American governments.

It is our opinion that it satisfies the second requirement as well.  The 1993 Report of the CHS suggested that the conclusion of an inter-American treaty for the Board might be a necessary prerequisite before the Board could be designated a Specialized agency because Article 124  defines those Organizations “organizations establishes by multilateral agreements.”  But a treaty, in the case of the Board, is not required for several reasons:

First, the language of Article 124 says “agreements,” not treaty.  "Agreement" is a much broader concept, and can include executive-level agreements without treaty status and even agreements concluded at international meetings.  Indeed, when the General Assembly adopted the Standards for the Implementation and Coordination of the Provisions of the Charter Relating to the Inter-American Specialized Agencies (“ISO Standards”) in Resolution AG/RES.87 (II-O/72), it recognized that such Organizations did not have to be established by “treaties” to qualify as such under the Charter.  In pertinent part, Article 1 of those Standards states:

Article 1. The following shall be considered inter-American specialized organizations.

a.
Existing specialized organizations registered as of the date on which these general standards are approved.

b.
Those inter-governmental organizations that may be established by treaties or multilateral agreements having specific objectives and functions in technical areas of common interest to the American states . . . .

(Emphasis added.)  The phrase “treaties or multilateral agreements” reaffirms the interpretation that the word “agreements” in Article 124 is broader than “treaties”.


Second, in applying Article 124, it is clear that the Member States have included within the definition of “international agreements” those agreements taken by the American States at International Conferences of American States prior to the 1948 Charter.  Indeed, only three of the present Specialized Organizations, IICA, PAHO, and III are established under inter-American treaties.
/  In contrast, CIM, IPGH, and IIN were all established by resolutions of Inter-American Conferences.
/   Like CIM, IPGH, and IIN, the Defense Board was established and reconstituted by resolutions of Inter-American Conferences prior to 1948.
/  Because Article 124 was not construed as a bar to designating those entities as Specialized Organizations under Chapter XVIII of the Charter, it cannot be used to prohibit the conferring of that same status on the Defense Board should the General Assembly wish to do so.   

The IADB easily satisfies the third requirement under the Charter.  Defense is its area of expertise, and collective security and defense are areas of common interest to the American States under the Charter.

All that is left, therefore, is to designate the IADB as a Specialized Organization under the Charter is the designation of the General Assembly itself.  That can be accomplished easily by way of a resolution of the Assembly.  We have attached a draft General Assembly resolution for that purpose.

As Article 28 of the Charter requires, the details of the relationship between the other organs of the Organization and the IADB – the General Assembly, the Permanent Council, CHS, the Unit for the Promotion of Democracy, etc. – will have to be set out in an Agreement between the Board and the Organization authorized by the General Assembly and signed by the Secretary General.  That same agreement may obligate the Board to make the structural changes necessary for introducing greater civilian control with respect to the Board’s operations and activities and the democratic formation of its authorities mentioned in Resolution AG/RES. 1848.  And if the Board does not comply with that Agreement once concluded, the General Assembly may derogate its designation as a Specialized Organization.
/  We would recommend that if the member states decide to designate the Defense Board as a Specialized Organization that instruct the Secretary General to include in the agreement with the Board the necessary changes in the Board’s structure and its relationship with OAS organs recommended by the Permanent Council, in consultation with the Board.  The draft resolution attached for “Option A” would do just that.

B.
The Board as an Entity

Instead of designating the IADB a Specialized Organization under Article XVIII of the Charter, the General Assembly, in the alternative, could designate it an “entity” under the last Paragraph of Article 53 of the Charter.  Currently, there are nine entities falling under that category.  They are a diverse group including CICAD, CITEL, the Inter-American Center for Judicial Studies, the Board of External Auditors, The Inter-American Committee Against Terrorism, the Committee to Coordinate Cooperation Programs of the Inter-American System, the Inter-American Committee on Natural Disaster Reduction, the Administrative Tribunal, and the Inter-American Court of Human Rights.
/
While Chapter XVIII establishes guidelines in relation to the formation and designation of Specialized Organs and Article 77 of the Charter regulates the creation of the “subsidiary organs” and “agencies” mentioned in the last paragraph of Article 53 of the Charter, there are no guidelines in the Charter for the establishment or designation of the “other entities” mentioned in Article 53.  In the practice, the General Assembly has created all but one of those entities by way of a Resolution and has approved their organic statutes.  The only exception is the Inter-American Court of Human Rights, which was created under a Treaty.  But even in the case of the Court, the General Assembly approved its organic Statute.
/
Thus, by way of a Resolution pursuant to its authority under subsections a and b of Article 54, the General Assembly, could simply designate the Inter-American Defense Board an entity of the Organization.  It could also proceed to go further than that by either eliminating the Board and creating a new Inter-American Defense Institution in its Place with its own Statute.  Still there is  another alternative.  The General Assembly could adopt a Resolution designating the Board an OAS entity subject to the Permanent Council’s approval ad referendum of the General Assembly of a new Organic Statute for the Board (developed in consultation with the Board’s Council of Delegates and executive leadership) to replace the Board’s current Regulations governing its structure and operations.  In the event the member states decide to designate the IADB as an “entity” rather than a Specialized Organization, we would recommend the last of these alternatives, and we have attached a draft resolution (“Option B”) for that purpose.

C.
Choosing Between Specialized Organization and Entity

Once the member states decide to designate the Board as an OAS organ, whether they chose to designate it as a Specialized Organization or an Entity is likely to have little material affect on the future functioning of the Board and its relationship with the OAS.  The principal structural difference between the two types of entities is that the relationship between Specialized Organizations and other organs of the Organization is regulated by specific provisions of Chapter XVIII of the Charter, Resolution AG/RES. 87 (II-O/72), and the agreement with the OAS.  For entities, that relationship is governed by a Statute approved by the General Assembly.


It would be difficult to choose one type of organ over the other because one is more visible or important than the other.  Certainly that is not the case.  All the Specialized Organs and the Entities are of relatively equal legal importance for the technical areas within their competence.  Certainly, several of the Specialized Organs, because they are older than the entities, have obtained prominent standing in inter-American affairs
/.  In that regard, PAHO and IICA particularly come to mind.  But at the same time, it cannot be said that “entities” formed or recognized by the General Assembly pursuant to the last paragraph of Article 53 of the Charter, including, for example, CICAD, and CITEL, are any less important or less prominent.


In the case of the IADB, we cannot conceive of a legal reason to designate the IADB one or the other.   For historical reasons, however, we would recommend designating it a Specialized Organization rather than an entity.  All the entities were formed after the amendments to Article 53 permitting their establishment entered into force.  The IADB, however, is among that group of technically autonomous institutions established under either treaties or the International Conferences of American States prior to the 1948 Charter and which have already been designated Specialized Organizations.  Historically, it is among those organizations that the IADB belongs.
/
Attachments (Draft General Assembly Resolutions)  

Option A:
Specialized Organization;


Option B:
Entity

OPTION A:  SPECIALIZED ORGANIZATION

DRAFT RESOLUTION

MODERNIZATION AND REFORM OF THE INTER-AMERICAN DEFENSE BOARD


THE GENERAL ASSEMBLY,

HAVING SEEN:


The Report of the Permanent Council on the Modernization and Reform of the Inter-American Defense Board, CP/Doc.          /03,

CONSIDERING:


That the Inter-American Defense Board ("IADB" or "the Defense Board") was created by resolution of the Third Meeting of Consultation of Ministers of Foreign Affairs of the American Republics in 1942, and subsequently strengthened by Resolutions VII and XXXIV of the Ninth International Conference of American States, the same Conference that gave birth to the OAS and its 1948 Charter;


That the Board and the Organization of American States ("OAS" or "the Organization") share common objectives under the OAS Charter in guaranteeing the peace and security of the hemisphere and the respect for  the principle of civilian oversight of the armed forces within the context of representative democracy ;


That by Resolution AG/RES. 1240 (XXIII-93), The General Assembly "reiterate[d] the need to define the legal-institutional relationship between the Inter-American Defense Board and the Organization of American States . . . .," and in Resolution AG/RES. 1848 (XXXII-O/02) it directed the Permanent Council "to examine the relationship between the OAS and the IADB and make recommendations to the General Assembly and the IADB for modifying the IADB's basic structure and instruments to the extent necessary to clarify and obtain consensus on its status with respect to the OAS,  including the principle of civilian oversight and the democratic formation of its authorities.";


That General Assembly is the supreme organ of the Organization authorized under Article 54 of the Charter to "decide the general action and policy of the Organization, determine the structure and functions of its organs . . . [and] to establish measures for coordinating the activities of the organs, agencies, and entities of the organization among themselves, and such activities with those of the other institutions of the inter-American system;"


That pursuant to Article 125 of the Charter, the General Assembly determines which intergovernmental institutions of the inter-American system are to be designated Specialized Organizations of the OAS under Article 53(h) and Chapter XVIII of the Charter;


That Article 128 of the Charter provides that the relations between the Specialized Organizations and the OAS are set out in agreements between them and the Secretary General, pursuant to the General Assembly's authorization, and Resolution AG/RES. 87 (II-O/72) sets out guidelines for those agreements.

RESOLVES:


1.
To designate the Inter-American Defense Board a Specialized Organization under Article 53(h) and Chapter XVIII of the OAS Charter, subject to the entry into force of an agreement between the Defense Board and Secretary General defining their relationship pursuant to Article 128 of the Charter;


2,
To instruct the Permanent Council, in consultation with the Board, to continue its examination of the relationship between Board and the Organization for the purpose of modifying the IADB's basic structure, instruments, and relationship to the OAS to the extent necessary to institutionalize the principle of civilian oversight and the democratic formation of its authorities.


3.
To authorize the Secretary General to conclude the Agreement referenced in Operative Paragraph No. 1 above, taking into account the recommendations of the Permanent Council and incorporating them into the Agreement.


4.
To request the Secretary General to report to the next Regular Session of the General Assembly on the progress made with respect to that Agreement.

OPTION B:  ENTITY

DRAFT RESOLUTION

MODERNIZATION AND REFORM OF THE INTER-AMERICAN DEFENSE BOARD


THE GENERAL ASSEMBLY,

HAVING SEEN:


The Report of the Permanent Council on the Modernization and Reform of the Inter-American Defense Board, CP/Doc.          /03,

CONSIDERING:


That the Inter-American Defense Board ("IADB" or "the Defense Board") was created by resolution of the Third Meeting of Consultation of Ministers of Foreign Affairs of the American Republics in 1942, and subsequently strengthened by Resolutions VII and XXXIV of the Ninth International Conference of American States, the same Conference that gave birth to the OAS and its 1948 Charter;


That the Board and the Organization of American States ("OAS" or "the Organization") share common objectives under the OAS Charter in guaranteeing the peace and security of the hemisphere and the respect for  the principle of civilian oversight of the armed forces within the context of representative democracy ;


That by Resolution AG/RES. 1240 (XXIII-93), The General Assembly "reiterate[d] the need to define the legal-institutional relationship between the Inter-Amreican Defense Board and the Organization of American States . . . .," and in Resolution AG/RES. 1848 (XXXII-O/02) it directed the Permanent Council "to examine the relationship between the OAS and the IADB and make recommendations to the General Assembly and the IADB for modifying the IADB's basic structure and instruments to the extent necessary to clarify and obtain consensus on its status with respect to the OAS,  including the principle of civilian oversight and the democratic formation of its authorities.";


That General Assembly is the supreme organ of the Organization authorized under Article 54 of the Charter to "decide the general action and policy of the Organization, determine the structure and functions of its organs . . . [and] to establish measures for coordinating the activities of the organs, agencies, and entities of the organization among themselves, and such activities with those of the other institutions of the inter-American system;"


That Article 53 of the OAS Charter includes among the organs of the OAS "entities" that "may be established in addition to those provided for in the Charter and in accordance with the provisions thereof."

RESOLVES


1.
To instruct the Permanent Council, in strict consultation with the IADB, to elaborate and approve ad referendum to the General Assembly a Statute for the IADB replacing its current Regulations and modifying the IADB's basic structure and relationship to the OAS to the extent necessary to institutionalize the principle of civilian oversight and the democratic formation of its authorities.


2.
To designate the Inter-American Defense Board an "entity" of the Organization under Article 53 of the OAS Charter, subject to the subsequent approval of the IADB Statute by the Permanent Council and the Board ad referendum to the General Assembly, and to establish that the IADB's status as an OAS entity shall legally enter into force once its Statute is approved by the Permanent Council and the Board.

[image: image1.png]



3.
To request the Permanent Council to present for the consideration of the General Assembly at its next Regular Session the IADB Statute so approved by the Council and the IADB.
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�.	Article 53 lists the organs of the Organization.  The last paragraph of that Article is an omnibus provision which states:  “There may be established, in addition to those provided for in the Charter and in accordance with the provisions thereof, such subsidiary organs, agencies, and other entities as are considered necessary.”  Examples of the better known entities of the Organization which are considered OAS organs under this provision are the Inter-American Commission Against Drug Abuse (“CICAD”), the Inter-American Telecommunications Commission (“CITEL”); the OAS Administrative Tribunal (“OASAT”), and the Inter-American Human Rights Court.  CICAD, CITEL, and OASAT were established by resolutions of the General Assembly.  The Court was created under an inter-American Treaty, the Inter-American Human Rights Convention but its Statute was approved by the General Assembly pursuant to the Convention.  





�.	“The Organization of American States and the Inter-American Defense Board,” CP/CHS-264/00, rev. 1. The 2000 SLA Document straddles the question of the Board's status. The introduction (p.1) describes the Board as “part of a group of institutions that form the Inter-American system” rather than as an organ of the OAS.   But later on, in discussing options for taking action with respect to the Board’s relationship to the OAS, it suggests that the Board is an “entity” of the Organization and therefore one of its organs. Specifically, its states:





	The following options for the institutional relationship between the Organization of American States and the Inter-American Defense Board have been explored:  To maintain the status quo considering the Board to be an entity of the Organization that provides technical assistance and advisory services “of a technical military nature which in no case may have an operational nature.”





�.	Department of Legal Affairs, Status of the Inter-American Defense Board Vis-à-vis the Organization of American States, CP/doc.856/78.





�.	F.V. García Armador, Sistema Americano, a través de tratados, convenciones y otros documentos, Vol. 1, Asuntos Jurídicos Políticos (Subsecretaría de Asuntos Políticos, Washington, D.C. 1981), at p. 72.


�.	1978 DLA Report, p. 7.





�.	“First Meeting of the Inter-American Defense Board,” in Bulletin of the Pan American Union, Vol. LXXVI, No. 6 (June 1942), p. 337.





�.	 (Emphasis added). 


�.	Where the two sides diverge is over the significance of the absence of such a legal designation.  The DLA and Garcia Armador take the position that the lack of the formal legal instrument designating the Board an organ is not determinative because it has all the other characteristics of an organ.  Those that are reluctant to categorize the Board as an organ maintain that without that formal designation, it cannot be one.





�.	Thus, as a result of the broad exercise on “Strengthening the OAS” which the Permanent Council Undertook in the late 1980s and early 1990s, the General Assembly in 1993 adopted resolution AG/RES. 1240 (XXIII-O/93) which resolved:





a.	To reiterate the need to define the legal-institutional relationship between the Inter-American Defense Board and the Organization of American States  and take a decision thereon at the twenty-fourth regular session of the General Assembly. [and]





b.	To  urge the Permanent Council to conclude, with the necessary advisory services, the studies, reports, and projects needed to decide, under the Charter and other instruments of the inter-American system, on the options for legal –institutional linkage, and the competence and functioning of the Inter-American Defense Board.”








�.	OAS Charter, Chapter VIII, Articles 126, 127.   One of the functions of the specialized agencies is to establish cooperative relations with other international organizations in their areas of expertise, but in doing so, they are required to “preserve their identity and their status as integral parts of the Organization of American States . . . .”  Id., Article 129.


�.	See, e.g. The Convention on the Inter-American Institute for Agricultural Sciences opened for signature in 1944, succeeded by the 1979 Inter-American Convention on the Inter-American Institute for Cooperation on Agriculture; the Pan American Sanitary Code, ratified by the 21 American Republics by 1936; the 1943 Convention for the Establishment of the Inter-American Indian Institute.





�.	CIM and IPGH were established by Resolutions of the Sixth International American Conference in Habana in 1928.  IIN was established by a Resolution of the Fourth Pan-American Children’s Conference in Montevideo in 1924, and made a permanent institution by the Eighth Children{s Conference meeting in Washington, D.C., in 1942. 





�.	See the following documents reprinted in The Organization of American States and the Inter-American Defense Board, prepared by the Department of International Law, CP/CSH-264/00 rev.1.  Resolution XXXIX of the Third Meeting of Consultation of Ministers of Foreign Affairs of the American Republics, 1942, as implemented by the Special Governing Board of the Pan American Union in the Report of the Special Committee of the Governing Board of the Pan American Union Named to Consider Resolution XXXIX of the Third Meeting of Consultation of Ministers of Foreign Affairs of the American Republics on the Establishment of an Inter-American Defense Board; Resolution IV of the Inter-American Conference on Problems of War and Peace (Mexico 1945 – continuing the tenure of the Board); Resolution XXXIV of the Ninth International Conference of American States, establishing the Board as the Secretariat for the Advisory Defense Board. 





�.	In that regard, Article 3 of the ISO Standards states: 





After a report from the Council concerned that shall indicate the points of view of the organization in question, the General Assembly may annul a characterization as an inter-American specialized organization when it considers that an organization has ceased to fulfill the conditions established for specialized organizations in the Charter and in Article 1.b of these standards.





�.	See 2002 Annual Report, CP/doc.3602/02rev. 1, Organigram, at p. vii.


 


�.	Resolution AG/RES. 448 (IX-O/79).





�.	All the entities were created after the 1966 Amendments to the Charter entered into force, which under Article 53, recognized the General Assembly’s authority to create them.


 


�.	We are aware that the Board has formed a Working Group on modernization to study issues including:  whether the membership of the Board should be automatically extended to all OAS Member States; whether the Board should have more formal relations with CHS, whether the name of the Board should be changed, and whether its position of president should be rotated among all member states.  Those questions are political in nature and should be answered in accordance with the will of the member states.  There is no legally correct or incorrect way to answer them.  Once they are decided, however, they should be incorporated into either the agreement between the Organization and the Board, if the Specialized Organization option is selected; or they should be incorporated in a new Statute for the Board, if it is decided to designate the Board an entity under the last paragraph of Article 53 of the Charter.
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