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INTER-AMERICAN SPECIALIZED CONFERENCES ON PRIVATE INTERNATIONAL LAW: REPORT AND CONCLUSIONS

Department of International Law

Secretariat for Legal Affairs

(April 17, 2003)

The following report provides information concerning the Inter-American Specialized Conferences on Private International Law (“CIDIP”).  Section I of the report details information concerning the history and evolution of the CIDIP process.  Section II contains information concerning the next steps necessary for implementation of the documents approved by CIDIP-VI.  Section III contains information concerning the planning and proposed topics for CIDIP-VII.

I. CIDIP Process

The process of development and codification of private international law through the CIDIP began in Panama, Panama (CIDIP-I, 1975) and continued in Montevideo, Uruguay (CIDIP-II, 1979), La Paz, Bolivia (CIDIP-III, 1984), Montevideo, Uruguay (CIDIP-IV, 1989), Mexico City, Mexico (CIDIP-V, 1994), and at OAS Headquarters in Washington DC (CIDIP-VI, 2002).  Currently, the Permanent Council of the Organization of American States (“OAS”) with the assistance of the General Secretariat is conducting preliminary work for CIDIP-VII.  These activities include proposing an agenda and setting a date and host pursuant to the timetable and methodology established in Section III of this report.  

Since its inception, the CIDIP process has played an instrumental role in the codification and harmonization of private international law in the Hemisphere.  The value of its conferences is evident in the quantity and quality of instruments produced throughout the process and subsequently approved by OAS Member States—to date, CIDIP has adopted 25 instruments, 21 of which are currently in effect.  Additionally, many CIDIP conventions have received large numbers of ratifications establishing a high standard for codification of private international law.  

As the region moves toward greater economic integration, the importance of the CIDIP process is reinforced by greater movement of persons, goods and services across borders—an interdependence that in turn requires greater harmonization and standardization of private international law in the region.    As a result, the most recent CIDIP conferences have begun to move beyond procedural law topics (e.g., jurisdiction, choice of law, enforcement of judgments) toward the reform of substantive law (e.g., commercial, banking, transportation law).  In addition, CIDIP has also begun to use methods for drafting legal instruments that are more flexible than traditional conventions, which were used predominantly in earlier CIDIPs. 

Both of these changes are evident in CIDIP-VI, which adopted a Model Inter-American Law on Secured Transactions and Uniform Bills of Lading for ground transport. The Model Law is designed to reform the local law of OAS Member States and it is drafted to be more flexible than a convention in that it can be adapted more readily to the political, economic and legal realities of the Member States.  On these issues, such a model is unlike a treaty or convention because it is not designed to create an international law per se and, unlike a treaty or convention, it is designed to be amended and tailored to fit the local legal framework.

Unlike traditional conventions, which are more easily implemented and not meant to be tailored beyond their final draft, Member States are confronted with new challenges when consideration adopting model laws and other legislative instruments on substantive private international law reform. As a result, the General Secretariat must take additional steps to insure Member States are placed in the best possible position for taking advantage of CIDIP products.  

This shift in methodology and substance will allow the CIDIP process to draft documents that are more easily assimilated into local legal frameworks with a greater degree of success—a trend that will provide drafting alternatives for future CIDIPs as the process evolves to better suit the needs of OAS Member States.

This report establishes a preliminary work plan to assist Member States in the implementation of current instruments and to help with the planning of future CIDIPs.

II.  CIDIP-VI Follow-Up

As we have seen, new instruments such as model laws and uniform documents provide greater flexibility while still achieving a high degree of harmonization of private international law.  However, these instruments are also more difficult to implement and require greater coordination with the current legal framework and practices of the Member States.  At the recommendation of the General Assembly, the General Secretariat will play an organizational as well as technical advisory role in assisting Member States in adopting these instruments and in ensuring proper implementation.  The number of countries adopting CIDIP-VI instruments will be largely dependent on these efforts.  The following subsections summarize the activities planned to ensure proper follow-up to the documents approved by CIDIP-VI.

A. Model Inter-American Law on Secured Transactions

CIDIP-VI approved the Model Inter-American Law on Secured Transactions (“Model Law”).  This document is designed to modernize the current legal and registry frameworks for secured lending in OAS Member States.  Adoption of the Model Law will significantly increase the availability of credit while substantially reducing its cost.  The economic impact to those states that adopt legislation based on the Model Law will be significant, in particular with regard to small and medium sized borrowers (CIDIP-VI/RES.5/02).  

1) Follow-up activities concerning the Model Law should be concentrated in the following general areas: (1) creating governmental and non-governmental groups of experts to assist in the implementation of the Model Law, (2) working closely with other international organizations currently involved in reforms related to the Model Law, (3) supplying greater dissemination of documents and resolutions related to the Model Law, and (4) providing assistance to countries considering its adoption.  The following sections provide the recommended next steps.

2) Pursuant to CIDIP-VI resolutions, the General Secretariat can provide support Member States that request it the analysis of the local legal framework and assist them in tailoring the Model Law to properly operate within their local legal and practical contexts.  In addition, with the assistance of UNIDROIT, the General Secretariat can provide assistance to Member States in the joint implementation of the Model Law and the Cape Town Convention, providing necessary technical expertise, to the extent possible, for the proper coordination of these instruments.  This assistance should rely on the substantive expertise of the General Secretariat as well as the groups of governmental and non-governmental experts designated by the Member States to work on the implementation of these instruments.  

3) Successful implementation of the Model Law requires close cooperation with other international organizations presently involved in the drafting of instruments related to secured transactions.

UNIDROIT: The Institute for the Unification of Private International Law (“UNIDROIT”) held a Diplomatic Conference to adopt the Convention on International Interests in Mobile Equipment and an Aircraft protocol (Cape Town, South Africa, 29 October - 16 November 2001). This Convention deals specifically with the taking of security in certain types of equipment international in nature (e.g., aircraft, railroad rolling stock, space satellites, etc.).  Specific Protocols to the Convention provide the operational framework for each different type of collateral.  

There is a great need for coordination between the OAS Model Law and the Cape Town Convention.  As we have seen, the Model Law creates a local legal framework for the taking of security over all types of movable property, which generally are located exclusively within a specific Member State.  By contrast, the Cape Town Convention creates an international legal framework for the taking of security over very selected types of movable property, which can move in transport across borders or that do not have a physical location.

Although, as a rule, these instruments deal with separate and distinct types of property, there are areas of intersection that fall within the scope of both instruments.  As a result, there is a need to coordinate efforts in the promotion and implementation these instruments to avoid potential conflicts, foster greater success and avoid duplication of efforts.  The General Secretariat of the OAS and the Secretariat of the UNIDROIT have enjoyed over three decades of collaborative relations between the organizations with particular emphasis on cooperation in private international law.  Based on this longstanding relationship, both organizations have agreed to work on the joint promotion and implementation of the UNIDROIT Cape Town Convention and the OAS Model Law. 

Joint implementation of these instruments will produce several important benefits.  First, both instruments will benefit from the support and implementation efforts of two international organizations, thus increasing their possibility of success.  Second, Member States eliminate any possibility of conflict or confusion in the implementation of these instruments.  And third, Member States would gain a greater understanding of the subject matter of these instruments and their compatibility.  

Other organizations: Other international organizations are also working in the drafting and implementation of instruments on secured transactions.  The United Nations Commission on International Trade Law, for example, has recently adopted a Convention on Receivables Financing and is currently working on drafting a legislative guide on secured transactions.  In addition, the Hague Conference on Private International Law is working on an instrument concerning conflicts of laws and has recently completed an instrument on indirectly held securities.  These international organizations would likely benefit substantially from the experiences garnered in the process of implementing the Model Law.  In turn, OAS Member States would benefit from continued dialogue on the implementation of these instruments as well as from a greater degree of harmonization that only close cooperation can produce.

B. Standardized Documentation for Transportation

The CIDIP-VI approved Uniform Negotiable and a Non-Negotiable Bills of Lading for the International Carriage of Goods by Road, as well as the Terms and Conditions to be printed on the reverse side of the Bill of Lading.

1) In order to ensure the use of these negotiable and non-negotiable bills of lading, the General Secretariat will conduct follow-up activities.  These activities will focus on the study of the acceptability of these documents within the local legal and transportation framework and in providing assistance to countries considering the adoption of the documents.  

2) The General Secretariat and the Groups of Experts can provide assistance to Member States in the process of adopting the negotiable and non-negotiable bills of lading in their legal systems, focusing on the analysis of the existing legal framework and tailoring the documents to properly function with present transport laws and practices.  

3) Successful implementation of the bills of lading requires close cooperation with other international organizations presently involved in the drafting of instruments related to international transportation.  The General Secretariat and the Groups of Experts will identify the organizations currently working on such topics and will coordinate with these to ensure the elimination of any duplicity of efforts and to ensure a proper and comprehensive implementation of the documents.

C. Extracontractual Civil Liability

The CIDIP-VI recommended the further study of the applicable law and competency of international jurisdiction with respect to extracontractual civil liability.  The General Assembly remitted this topic to the Inter-American Juridical Committee, which is currently studying the scope of the topic and its potential use for reform in the inter-American agenda on private international law

III. CIDIP-VII Preparation

Member States and the General Secretariat have begun preliminary activities for holding CIDIP-VII.  This conference should build on the accomplishments of previous CIDIPs and on the new methods and procedures discussed in Section I above.  The following subsections provide a summary of the proposed activities recommended to begin preparatory work on CIDIP-VII.

Preparatory work for CIDIP-VII will be conducted by the General Secretariat with via the use of Groups of Governmental and Non-Governmental Experts.  Members of such groups will be appointed by the Member States. 

The Group of Experts on the preparatory work for CIDIP-VII will assist in the setting of a substantive agenda for CIDIP-VII and in providing technical expertise in all preparatory work and studies needed for such agenda.  The Group of Experts will also assist in providing information on possible hosts and dates for hosting CIDIP-VII.  Finally, other Groups of Experts organized by the Member States, with technical expertise on the proposed agenda items, may also participate in planning and setting the agenda for CIDIP-VII.  The Inter-American Juridical Committee will collaborate throughout this process and has already presented a document concerning the future of CIDIP.

The General Secretarial has published the Final Acts of the CIDIP-VI which started a discussion concerning possible agenda topics for the next conference.

IV. Conclusion

As a result of the CIDIP-VI we are submitting a draft resolution that will permit follow-ip work concerning the instruments adopted at such conference.

In addition, the States have agreed on the possibility of convening the next CIDIP, CIDIP-VII, and to such effect we are presenting a draft resolution to begin the process to determine the agenda topics, date and host for such conference.
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