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CRITERIA USED BY THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS (IACHR) IN ITS PRINCIPAL MECHANISMS FOR THE PROTECTION OF HUMAN RIGHTS:  OPERATIVE PARAGRAPH 7.C OF RESOLUTION AG/RES. 1917 (XXXIII-O/03),
“OBSERVATIONS AND RECOMMENDATIONS ON THE ANNUAL REPORT OF
THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS”

In its Resolution AG/RES. 1917 (xxxiii-o/03) “Observations and Recommendations on the Annual Report of the Inter-American Commission on Human Rights” the General Assembly invited the Inter-American Commission on Human Rights to:

Continue to dialogue with the Member States within the framework of the Committee on Juridical and Political Affairs, in light of the application of its new Rules of Procedure, in particular in order to shed light on the criteria used in its principal mechanisms for the protection of human rights, such as precautionary measures, on-site visits, publication of reports, friendly settlement, and periods for review and initial processing of petitions.


As part of its response to the General Assembly’s request, the IACHR took the step of inviting representatives of Member States to a workshop on the functioning of the Inter-American system, which took place on 2 and 3 October 2003.  The participants were unanimous in considering the experience a positive one.


The IACHR thanks the Member States their invitation to continue the dialogue on the functioning of the Inter-American Human Rights system through the channel provided by the Committee on Juridical and Political Affairs of the Permanent Council of the Organization.  As far as it is possible to present them in abstract and synthetic form, without reference to considerations having to do with particular cases, the Inter-American Commission will set forth below the criteria used in fulfilling its mandate in the area of the initial processing of individual petitions, the procedures for seeking friendly settlement, publication of reports, invocation of the mechanism of precautionary measures, and on-site investigations.  These criteria derive from the principles laid down in the OAS Charter, the American Convention and other human rights treaties concluded in the Inter-American sphere, the Statute and Standing Orders of the Commission, and from the interpretations of these issued by the Inter-American Court and the Commission itself.

I.
REVIEW AND INITIAL PROCESSING OF INDIVIDUAL PETITIONS

Under the rules of the System, any person or group of persons, or duly recognised non-governmental organisation, may present to the Commission, on their own behalf or on behalf of third parties, petitions relating to alleged violation of any of the human rights recognised, as the case may be, in the Inter-American Declaration of the Rights and Duties  of Man, the American Convention on Human Rights, the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights “Protocol of San Salvador”, the Protocol to the American Convention on Human Rights to Abolish the Death Penalty, the Inter-American Convention to Prevent and Punish Torture, the Inter-American Convention on Forced Disappearance of Persons, the Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women “Convention of Belėm do Pará”, in the jurisdiction of the Member States of the OAS, in accordance with the relevant provisions of the aforesaid instruments, the Statute and Rules of Procedure of the Commission
.


The rules in force state that the Commission shall take cognizance of these petitions only if they meet the requirements of the aforementioned instruments, of the Statute and of the Rules of Procedure
.  Article 28 of the Rules of Procedure sets out a series of requirements that may be grouped as follows:

· Information on the petitioner (name, nationality and signature of the person or persons bringing the petition, or, if the petitioner is a non-governmental organization, the name and signature of its legal representative or representatives; whether the petitioner wishes his or her identity to be withheld from the State; the address for receiving correspondence from the Commission and, if available, telephone number, facsimile number and e-mail address);

· An account of the act or situation that is denounced, specifying the place and date of the alleged violations and the identity of the victim and the State which the petitioner considers to be responsible, by commission or omission, for the violation;

· Observance of the six-month deadline laid down in Article 32 of the Rules of Procedure;

· Steps taken to exhaust the resources of domestic jurisdiction or the impossibility of accomplishing this in accordance with Article 31 of the rules of Procedure;

· Whether the complaint has been submitted to any other international settlement procedure in accordance with Article 33 of the Rules of Procedure.


The rules in force entrust the Executive Secretariat of the IACHR with the study and initial processing of petitions
.  The Secretariat carries out this function by receiving and recording petitions, analyzing them in collective working sessions and determining whether, as required by the Rules of Procedure, the petitioner should be informed that he must complete any of the abovementioned requirements before the petition may be considered.  It must be mentioned that so far in 2003 the Commission has received more than 900 petitions at its headquarters alone.  To these must be added the petitions received in the course of on-site investigations and those concerning extraordinary situations, such as the 4000 petitions received in 2002 in connection with the economic crisis in Argentina.

Once the information needed for establishing compliance with the requirements in the Rules of Procedure has been submitted, the Executive Secretariat takes the necessary measures for processing the petitions.  The duration of this process varies from case to case, since it depends on both the kind of information requested and the willingness of the petitioner to reply quickly.  In any case, the opening of a dossier and the transmittal of the pertinent parts of the petition to the State is totally without prejudice to the Commission’s decision on its admissibility.

II.
FRIENDLY SETTLEMENT

The purpose of the friendly settlement procedure provided in Article 48(1)(f) of the American Convention
 and 41 of the rules of Procedure of the IACHR is to resolve cases in a non-contentious manner, based on respect for the human rights recognized in the American Convention and Declaration.  Willingness to have recourse to a friendly settlement procedure reflects the intention of the State to abide by the aims and objects of the American Convention and the OAS Charter in accordance with the principle of pacta sunt servanda. The Commission sets a high value on efforts made by Member States and petitioners to reach amicable solutions of matters pending before the IACHR in a form compatible with the aims and objects of the Convention, and considers this procedure to be the ideal means of resolving them.


As regards the procedure, the IACHR has the duty to place itself at the disposal of the parties to facilitate the search for this type of solution at least once during the processing of the matter, and the parties may invoke the possibility of having recourse to this mechanism at any moment.  The procedure may be initiated and given effect only with the consent of the parties and, whenever necessary, the IACHR may mandate one or more of its members to facilitate negotiation between the parties.  Failing an amicable resolution, the Commission will continue with the processing of the petition or case
.  Should a solution be reached by this means, the Commission approves a report consisting of an account of the facts and the solution reached, and publishes it
.


III.
PRECAUTIONARY MEASURES


The precautionary measures mechanism is enshrined in Article 25 of the IACHR Rules of Procedure.  This rule provides that in cases of extreme gravity and urgency, and provided it is shown to be necessary by available information, the Commission may, on its own initiative or at the request of a party, request the State concerned to take precautionary steps to prevent irreparable harm to a person or group of persons
.  The granting of such measures and their adoption by the State are without prejudice to the merits of the case.


In order to determine the gravity of the individual or collective situation of the beneficiaries and the irreparability of possible consequences, all available factors must be considered, including the content of threats received (oral, written or symbolic messages, etc.); the history of acts of aggression against persons similarly situated; any direct acts of aggression that may have been perpetrated against the beneficiary; any increase in threats that shows the need for preventative action; or promotion or incitement of violence against a person or group of persons.  The urgency of the situation denounced may be determined on the basis of the existence of cycles of threats and aggressions that demonstrate the need for immediate action; the continuity and proximity in time of the threats received; the existence of a credible “ultimatum” indicating to the beneficiary that  - for example - he must leave the region in which he lives.


Verification of compliance with the preventive measures depends on the information provided by the parties in periodic reports.  In addition, the Commission holds hearings and working meetings, in some cases, in the territory of the States concerned, to facilitate the appearance before it of petitioners, persons protected and officials of the State directly involved in protective systems.


Precautionary measures are an important mechanism deployed not only by the IACHR but also by the Inter-American Court of Human Rights in the form of the so-called provisional measures
, and by all other universal and regional intergovernmental bodies with judicial or quasi-judicial functions.  Among these bodies are the International Court of Justice
, the UN Human Rights Committee
, the UN Committee against Torture
 and, of course, the European Court of Human Rights
.

IV.
PUBLICATION OF REPORTS
Besides submitting its annual report to the OAS General Assembly, the IACHR produces, pursuant to its mandate under the Convention
 and its Statute
, studies and reports it considers useful for the discharge of its functions.  These reports may be broadly classed into three groups: reports on individual cases (as provided by Articles 49 – see “Friendly Settlement” above – 50 and 51 of the American Convention
); reports analysing either the overall human rights situation in a Member State or certain areas of concern, also in a Member State; and finally reports of a cross-sectional, thematic nature.

In the case of individual case reports, if within three months from the transmittal of the preliminary report to the State concerned, the matter has not been resolved or, in the case of those States that have accepted the jurisdiction of the Inter-American Court, it has not been submitted to the latter by the Commission or by the State itself, the Commission may issue a final report containing its final decision and conclusions and its recommendations.  This final report is transmitted to the parties in order that they may present, within the time limit set by the Commission, information on compliance with the recommendations.  The Commission assesses compliance with its recommendations on the basis of available information and decides whether to publish the final report.  The Commission also decides whether to include it in its Annual Report to the OAS General Assembly or to publish it in any other medium it may consider appropriate
.

In the case of general or special reports on the human rights situation in a given country, once the draft report is approved by the Commission, it is transmitted to the Government of the State concerned in order that the State may make such observations as it may consider relevant within a fixed time frame.  Once the State’s observations are received, the Commission considers whether to modify its report and how to publish it
.

Once publication of these reports is approved, the Commission transmits them through the General Secretariat to Member States of the OAS and its relevant bodies.

V.
ON-SITE INVESTIGATIONS

The IACHR has conducted more than 70 on-site investigations from 1961 to the present, in accordance with its functions as provided for in Article 18 of its Statute.  These visits have often been carried out at the invitation of the State concerned, usually because of the benefits of counting with the Commission’s assessment of the human rights situation within its boundaries.  In this regard it is important to note that some Member States have adopted a stimulating “open door” attitude towards the IACHR that dispenses with the need for prior official approval or invitation before a visit can be considered or planned.

In cases where the IACHR considers it necessary and desirable to request the approval of a Member State to conduct an on-site investigation, the decision arises from discussions on the human rights situation in the hemisphere in the context of its sessions.  In these discussions, elements such as the criteria set forth in the introduction to Chapter IV of the Annual Report
 may be considered.  On the basis of these discussions the IACHR may inform the State concerned of its interest in carrying out a visit to improve dialogue and channels of cooperation for the purpose of analysing problems in the area of human rights and proposing solutions.
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�.	The translation of this document was provided by the Executive Secretariat of the Inter-American Commission on Human Rights.


�.	See Article 44 of the American convention on Human rights, signed at San José, Costa Rica on 22 November 1969, at the Inter-American Specialised Conference on Human Rights (hereinafter “the American Convention”).  See also Article 23 of the IACHR Rules of Procedure, approved by the Commission at its 109th extraordinary session held on 4-8 December 2000, amended at its 116th regular session held on 7-25 October 2002 and its 118th regular session held on 6-24 October 2003 (hereinafter “the Rules of Procedure of the IACHR”).


�.	Article 27 of the Rules of Procedure provides that “the Commission shall consider petitions regarding alleged violations of the human rights enshrined in the American Convention on Human Rights and other applicable instruments, with regard to the Member States of the OAS, only when they fulfil the requirements set forth in those instruments, in the Statute and in these Rules of Procedure.”


�.	Article 26(1) of the Rules of Procedure of the IACHR provides that “the Secretariat of the Commission shall be responsible for the study and initial processing of the petitions lodged before the Commission and that fulfil all the requirements set forth in the Statute and in Article 28 of these Rules of Procedure”.


�.	Article 48(1)(f) of the American Convention provides that “the Commission shall place itself at the disposal of the parties concerned with a view to reaching a friendly settlement of the matter on the basis of respect for the human rights recognized in this Convention”.


�.	Article 41 (4) of the Rules of Procedure of the IACHR provides that “the Commission may terminate its intervention in the friendly settlement procedure if it finds that the matter is not susceptible to such a resolution or any of the parties does not consent to its application, decides not to continue it, or does not display the willingness to reach a friendly solution based on respect for human rights.”.


�.	Article 49 of the American Convention provides that “if a friendly settlement has been reached in accordance with paragraph 1.f of Article 48, the commission shall draw up a report, which shall be transmitted to the petitioner and to the States Parties to this Convention, and shall then be communicated to the Secretary General of the Organization of American States for publication.  This report shall contain a brief statement of the facts and of the solution reached.  If any party in the case so requests, the fullest possible information shall be provided to it”.


�.	As regards the machinery for adoption of the decision, Article 25(2) states that when the Commission is not in session, the President, or in his or her absence, one of the vice Presidents, shall consult with the other members, through the Executive Secretariat, on the application of the provision in the previous paragraph.  If it is not possible to consult within a reasonable period of time under the circumstances, the President, or where appropriate, one of the Vice Presidents, shall take the decision on behalf of the Commission and shall so inform its members.


�.	Article 63(2) of the American Convention states that “in cases of extreme gravity and urgency, and when necessary to avoid irreparable damage to persons, the Court shall adopt such provisional measures as it deems pertinent in matters it has under consideration.  With respect to a case not yet submitted to the court, it may act at the request of the Commission”.


�.	 Article 41 of the Statute of the International Court of Justice states: “1.The Court shall have the power to indicate, if it considers that circumstances so require, any provisional measures which ought to be taken to preserve the respective rights of either party.”


�.	Rule 86 of the Rules of Procedure of the Committee on Human rights states: “The Committee may, prior to forwarding its views on the communication to the State party concerned, inform that State of its views as to whether interim measures may be desirable to avoid irreparable damage to the victim of the alleged violation. In doing so, the Committee shall inform the State party concerned that such expression of its views on interim measures does not imply a determination on the merits of the communication.” Sobre el valor de las medidas adoptadas por el Comité de Derechos Humanos ver Piandiong et al v. The Philippines, Communication No. 869/1999, U.N. Doc. CCPR/C/70/D/869/1999) (October 18, 2000).


�.	Rule 108 section 9 of the Rules of Procedure of the Committee against Torture states “In the course of the consideration of the question of the admissibility of a communication, the Committee or the working group or a special rapporteur designated under rule 106, paragraph 3, may request the State party to take steps to avoid possible irreparable damage to the person or persons who claim to be victim(s) of the alleged violation. Such a request addressed to the State party does not imply that any decision has been reached on the question of the admissibility of the communication.”


�.	Article 39 of the Rules of Procedure of the European Court states: “1.The Chamber or, where appropriate, its President may, at the request of a party or of any other person concerned, or of its own motion, indicate to the parties any interim measure which it considers should be adopted in the interests of the parties or of the proper conduct of the proceedings before it. 2 Notice of these measures shall be given to the Committee of Ministers. The Chamber may request information from the parties on any matter connected with the implementation of any interim measure it has indicated.  Sobre el valor y la obligatoriedad de las medidas interinas adoptadas por la Corte Europea de Derechos Humanos ver Eur. Court H.R., Affaire Mamatkulov et Abdurasulovic c. Turkey, Reqs. Nos. 46827/99, 46951/99 (6 February 2003).


�.	See Article 41(c) of the American Convention on Human Rights.


�.	See Article 18 (c) of the Statute of the IACHR, approved by Resolution No. 447 adopted by the General Assembly of the OAS in its ninth regular session in La Paz, Bolivia, October 1979


�.	Article 50 provides that “if a settlement is not reached, the Commission shall, within the time limit established by its Statute, draw up a report setting forth the facts and stating its conclusions.  If the report, in whole or ion part, does not represent the unanimous agreement of the members of the Commission, any member may attach to it a separate opinion.  The written and oral statements made by arties in accordance with paragraph 1.e of Article 48 shall also be attached to the report.


�.	See Article 45 of the IACHR Rules of Procedure.


�.	See Article 58 of the IACHR Rules of Procedure.


�.	The five principles developed to identify practices that merit special attention on the part of the IACHR nave been enshrined, since 1997, in the Introduction to Chapter IV of the Annual Report.  The first criterion relates to cases of States with governments that have not achieved power by popular election and secret, fair and periodic voting carried out under internationally accepted norms and principles.  The second criterion relates to States where the free exercise of the rights enshrined in the American Convention or the American Declaration has been effectively suspended, totally or partially, by virtue of the imposition of exceptional measures, such as states of emergency, states of siege, suspension of guarantees, or exceptional security measures, among others.  The third criterion applies when there is reliable evidence that a State is involved in the commission of massive and serious violations of the rights guaranteed in the American Convention, the American Declaration or the other pertinent human rights instruments. The fourth criterion relates to States in a process of transition from any of the three above-mentioned situations.  The fifth criterion relates to conjunctural or structural conditions existing in countries which for one reason or another are facing situations that gravely impinge upon the enjoyment of fundamental rights enshrined in the American Convention or the American Declaration.











