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The Inter-American Commission devotes particular attention to the situation of the human rights of persons deprived of their physical freedom.  The fact that such persons are particularly vulnerable, together with the frequent absence of public policies which treat the subject with the priority it deserves, often means that penitentiary conditions involve the systematic violation of the human rights of such persons.


The right and duty of states to punish persons who commit crimes is unquestioned.  But this certainly does not imply that persons deprived of their liberty, the majority of whom, in many countries of the Hemisphere, are under preventive detention, i.e., have not been convicted by a court of law, are not entitled to be treated with full respect for their human dignity.


The Inter-American Commission, in discharging its various functions and obligations, such as on-site visits, individual reports, country reports, precautionary measures, publications, and hearings, always takes due account of the human rights situation of persons deprived of their liberty.


In operative paragraph 3 of AG/RES. 1927 (XXXIII-O/03), “Study of the Rights and the Care of Persons under Any Form of Detention and Imprisonment,” the General Assembly of the OAS resolved to “request the Inter-American Commission on Human Rights to report on the situation of persons under any form of detention or imprisonment in the Hemisphere, using as a basis its work on the subject.”


In this regard, the IACHR attributes great importance to the information requested by the General Assembly in AG/RES. 1927 (XXXIII-O/03) and hopes that it will represent a contribution on the subject of persons deprived of liberty in the Hemisphere.


In fulfillment of the above-mentioned resolution, the Inter-American Commission on Human Rights proposes to compile regional and world standards concerning detention and prison conditions.  It also proposes, by assembling its own work to date on the subject, to identify and enumerate both the problems and the good practices now existing in the Hemisphere.


As regards regional standards, it is important to emphasize that both the American Declaration of the Rights and Duties of Man, adopted in 1948, and the American Convention on Human Rights, adopted in 1969, establish important principles on the subject.  Article XXV of the Declaration states that “every individual who has been deprived of his liberty has the right to […] humane treatment during the time he is in custody.”  The American Convention, for its part, stipulates in Article 1 that the States Parties undertake to respect the rights and freedoms recognized therein and to guarantee their free and full exercise to every person within their jurisdiction, without discrimination.  Article 5 of the Convention states the following with regard to humane treatment:

1.
Every person has the right to have his physical, mental, and moral integrity respected.

2.
No one shall be subjected to torture or to cruel, inhuman, or degrading punishment or treatment.  All persons deprived of their liberty shall be treated with respect for the inherent dignity of the human person.

3.
Punishment shall not be extended to any person other than the criminal.

4.
Accused persons shall, save in exceptional circumstances, be segregated from convicted persons, and shall be subject to separate treatment appropriate to their status as unconvicted persons.

5.
Minors while subject to criminal proceedings shall be separated from adults and brought before specialized tribunals, as speedily as possible, so that they may be treated in accordance with their status as minors.

6. Punishments consisting of deprivation of liberty shall have as an essential aim the reform and social readaptation of the prisoners.

Moreover, within the worldwide human rights protection system there also exist specific instruments addressing the human rights of persons deprived of physical freedom.  Chief among them are the Standard Minimal Rules for the Treatment of Prisoners, adopted in the UN framework in 1955, and the Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, adopted by the UN in 1988, which set down important standards and rules for the treatment of detainees, including, for example, nondiscrimination, registration of detainees, segregation by category, personal hygiene, nutrition, physical exercise, medical treatment, discipline, prisoner transport, and prison staff.  The Commission, adopting an evolutionary approach to these standards in the light of present circumstances, uses them both directly and in interpreting the articles of inter-American human rights instruments.

Over the years, the IACHR, in discharging its mandate, has carried out various activities related to the situation of persons deprived of liberty, including visits to police facilities, prisons, and other institutions where detainees are held–for example, those holding children and adolescents.  The Commission has also prescribed cautionary measures to protect the fundamental rights of detainees; and it has intervened in critical collective situations, such as insurrections or hunger strikes, as well as in individual situations, such as cases of gravely ill detainees needing urgent medical attention.  The Commission has also requested provisional measures from the Inter-American Court of Human Rights in the case of a jail in a country of the Hemisphere in which the State was alleged to have lost effective control of the institution, as a result of which several inmates had died, and others were in imminent danger of death.

It is also the regular practice of the Inter-American Commission to include a chapter on prison conditions in its general reports on the human rights situation in OAS member countries.  In this chapter the Commission presents a diagnosis of the human rights situation in all or some of the country’s detention centers, as well as recommendations for improvement.

The IACHR has also issued special reports on specific detention centers, describing their conditions and making recommendations, which, in extreme cases, have gone as far as suggesting the closure of the establishment in question.

The Commission has issued important reports on individual cases of detention conditions, as a result of which, for example, it was possible to end the practice of imprisoning children together with adults that was in place in one country of the Hemisphere.  The IACHR has also forwarded cases on this subject to the Inter-American Court of Human Rights.

The hearings on the general human rights situation and on individual cases held regularly by the Commission during its sessions have also provided an important forum for dealing with the subject of prison conditions in the Hemisphere. For example, during its 118th regular session, to be held from October 6 to 24, 2003, the Commission will hold a general hearing on the situation of persons deprived of their freedom in the Hemisphere, at the request of a recognized international organization specializing in the subject.  This is taking place in the context of the Commission’s ongoing working relationship with international organizations specializing in prison visits.  As part of this relationship, a workshop was recently held for IACHR staff on technical aspects of prison visits.

By means of the compilation and analysis of reports, experiences, and other activities of the IACHR in this area, both problems and good practices in relation to detention centers in the Hemisphere can be identified, and this helps to develop good penitentiary policies.  All this experience and jurisprudence can be a valuable input to the report to be drawn up by the Commission.

Accordingly, the IACHR, in compliance with operative paragraph 3 of resolution AG/RES. 1927 (XXXIII-0/03), will draw up a report containing a compilation of regional and world standards for detention and imprisonment conditions in the Hemisphere and referring to problems and good practices it has observed as a result of its work in the Hemisphere.
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