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PROPOSALS FOR THE DRAFT AMERICAN DECLARATION

ON THE RIGHTS OF INDIGENOUS PEOPLES

Preface
The present document provides the contributions of the States, indigenous representatives and the Inter-American Juridical Committee to the original text proposed by the Inter-American Commission on Human Rights on the Proposed American Declaration on the Rights of Indigenous Peoples, approved by the Inter-American Commission on Human Rights on February 26, 1997 (CP/doc.2878/97 corr. 1), hereinafter referred to as the Proposed Declaration of the IACHR.

The Draft of the Inter-American Juridical Committee was submitted to the Permanent Council at the request of the General Assembly on April 30, 1998, and published in the Annual Report of the Juridical Committee that year (RECIDIN/INF-1/99).

In each provision of the Proposed Declaration of IACHR, the proposals submitted on occasion of the five meetings held at the headquarters of the Organization of American States in Washington, D.C., from 1999 to the present have been included:

· Meeting of government experts to analyze the “Proposed American Declaration on the Rights of Indigenous Peoples,” held on February 10-12, 1999 (RECIDIN/doc.10/99), hereinafter referred to as the Meeting of Government Experts, February 1999.
· Meeting of the Working Group to Prepare the Proposed Declaration on the Rights of Indigenous Populations, Chair’s Report, held on November 8-12, 1999 (GT/DADIN/doc.5/99), hereinafter referred to as the Meeting of the Working Group, November 1999.
· Special Session of the Working Group to Prepare the Proposed American Declaration on the Rights of Indigenous Peoples, Chair’s Report, held on April 2-6, 2001 (GT/DADIN/doc.23/01 rev. 1), hereinafter referred to as the Special Session of the Working Group, April 2001.

· Special Session of the Working Group to Prepare the Proposed American Declaration on the Rights of Indigenous Peoples, Chair’s Report, held on March 11-15, 2002 (GT/DADIN/doc.71/02), hereinafter referred to as the Special Session of the Working Group, March 2002.

· Special Session of the Working Group to Prepare the Proposed American Declaration on the Rights of Indigenous Peoples, proposals submitted by the States and the Representatives of the Indigenous Peoples on the Articles considered at the Special Session, held on February 24-28, 2003 (GT/DADIN/doc.122/03), hereinafter referred to as the Special Session of the Working Group, February 2003.
As the reader will notice, each article is preceded by the text of the Proposed Declaration of the IACHR (CP/doc.2878/97 corr. 1) and culminates with the Consolidated Text of the Proposed Declaration Prepared by the Chair (GT/DADIN/doc.139/03), submitted in April 2003, hereinafter referred to as the Consolidated Text of the Chair, 2003.


The Department of International Law of the Secretariat for Legal Affairs of OAS, at the request of the Chair of the Working Group in charge of drafting the Proposed American Declaration on the Rights of Indigenous Peoples, drew up the present document to bring together the different proposals made to date regarding the above-mentioned Proposed Declaration.

TITLE

PROPOSED DECLARATION OF THE IACHR: (Approved by the Inter-American Commission on Human Rights on February 26, 1997, at its 95th regular session, 1333rd meeting)

Title: PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999:

Title: PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Title: PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:

Title: PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

Title: PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003:

Title: PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:

Title: PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

PREAMBLE


Explanatory note:  The preamble was the focus of review during the Meeting of Government Experts held on February 10-12, 1999.  There were also general proposals for the preamble during the Special Session of the Working Group held on February 24-28, 2003.  As indicated in the Preface, each article includes references to the Proposed Declaration of the IACHR and the Consolidated Text of the Chair of 2003.  Finally, it should be pointed out that the Meeting of Government Experts of February 1999 did not deal with any other section of the Proposed Declaration.


There was a series of substantive proposals:  one, to include the definitions of the principal terms used in the Preamble; and another to include a paragraph in it indicating that the indigenous peoples enjoy the right to free self-determination.

PARAGRAPH 1

PROPOSED DECLARATION OF THE IACHR:

1.
Indigenous institutions and the strengthening of nations

The member states of the Organization of American States (hereafter the states),


Aware that the indigenous peoples of the Americas constitute an organized, distinctive and integral segment of the population, are entitled to be part of the national identities of the countries, and have a special role to play in strengthening state institutions and in establishing national unity based on democratic principles;


Further recalling that some of the democratic institutions and concepts embodied in the constitutions of the American states stem from institutions of the indigenous peoples, and many of their present participatory systems for decision-making and for authority contribute to improving democracies in the Americas; and


Mindful of the need to develop their national juridical systems in order to strengthen the pluricultural nature of our societies.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999:

The member states of the Organization of American States (hereafter the states),

1.
Indigenous institutions and the strengthening of nations

Proposals presented by the states:
Proposal by the Chair supported by Guatemala.  [RECOGNIZING that the rights of indigenous [peoples/populations] constitute a fundamental and profoundly significant issue in the present and future history of the Americas]

Proposal by Mexico.  Recognizing that indigenous [peoples/populations] form an integral part of the population of the Americas and that their values and cultures are inextricably linked to the identity both of the countries they live in and of the region as a whole]

Proposal by the United States.  Recalling that throughout the Americas the indigenous [peoples/populations] constitute a distinctive element within society, and have a special role to play in defining the national identity, strengthening the institutions of the State and achieving national unity based on democratic principles

Proposal by Antigua and Barbuda. [Recalling that the indigenous [peoples/populations] of the Americas are pre-existing, distinctive, and integral societies and that they have a right to constitute part of the national identity of the countries they inhabit]
Proposal by the Chair.  [Further recalling that the presence of indigenous societies enriches the cultural heritage and national identities of the American States and contributes to the intellectual, artistic, social and economic vitality of the Americas;] 

Proposal by Mexico. [Recognizing the immense contribution of indigenous [peoples/populations] to the development and multi-cultural composition of our societies and reiterating our commitment to their economic and social well-being, as well as to the obligation to respect their rights and cultural identity.]

Proposal by the United States.  [Recalling that that the indigenous [peoples/populations] of the Americas are equal in dignity and rights to all other citizens;]

Proposal by the Chair.  Further recalling that some of the democratic institutions and concepts embodied in the constitutions of the American states stem from institutions of the indigenous [peoples/populations], and many of their present participatory systems for decision-making and for authority contribute to improving democracies in the Americas.

Proposal by the United States.  [Further recalling the important contributions [indigenous societies] [peoples/populations] have made to the development of many of the political concepts and democratic principles embraced by American States;]

Proposal by the United States.  [Recognizing that [indigenous societies] [peoples/populations] have a vital and continuing role to play in strengthening the institutions of American States and achieving national unity in accordance with democratic principles;]
Proposal by Antigua and Barbuda. [Asserting that indigenous [peoples/populations] are equal in dignity and rights to all other [peoples/populations], while recognizing their right to be different, to be considered different, and to be respected as such] 

Proposal by the Chair.  [Mindful of the need to [develop] [strengthen] national juridical systems [and policies] in order to consolidate the multiplicity of cultures [, ethnic groups, and languages] in our societies.]

MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 


There was a series of substantive proposals:  one, to include the definitions of the principal terms used in the Preamble; and another to include a paragraph in it indicating that the indigenous peoples enjoy the right to free self-determination.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:
The Member States of the Organization of American States (hereinafter “the States”),


RECOGNIZING that the rights of indigenous peoples constitute a fundamental and historically significance issue for the present and future of the Americas;


RECOGNIZING, moreover, the importance for humankind of preserving the indigenous cultures of the Americas;

1.
Indigenous peoples and national strengthening

Recognizing that indigenous peoples are foundational societies that form an integral part of the Americas and that their values and cultures are inextricably linked to the identity both of the countries they live in and of the region as a whole.


Aware that the indigenous peoples of the Americas play a special role in strengthening the institutions of the State and in achieving national unity based on democratic principles.


Recalling that some of the democratic institutions and concepts embodied in the constitutions of the American States have their origins in institutions of the indigenous peoples, and that many of their present participatory systems for decision-making and for authority contribute to the improvement of the democracies in the Americas.


Mindful of the cultural wealth and diversity of the indigenous peoples of the Americas, the variety of national situations, and the varying degrees of indigenous presence in the States.


Recalling the need to develop and strengthen national legal frameworks and policies to respect the cultural diversity of our societies.



PARAGRAPH 2

PROPOSED DECLARATION OF THE IACHR:

2.
The Eradication of poverty and the right to development

Concerned over the frequency with which indigenous peoples are stripped of their human rights and fundamental freedoms, both within and outside their communities, as well as despoiled of their lands, territories and resources, thus preventing them from exercising, in particular, their right to development in accordance with their own traditions, needs and interests;


Recognizing the severe impoverishment afflicting indigenous peoples in several regions of the Hemisphere and the deplorable worsening of their living conditions in many instances; and


Recalling that in the Declaration of Principles issued by the Summit of the Americas in December 1994, the heads of state and governments noted that in observance of the International Decade of the World's Indigenous People, they will focus their efforts on improving the exercise of democratic rights and providing indigenous peoples and their communities with access to social services;

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999:

Proposals presented by the states:
2.

The Eradication of poverty and the right to development
Note:  There is a proposal to put this section in the operative part.


Concerned over the frequency with which indigenous [peoples/populations] are deprived of their human rights and fundamental freedoms, both within and outside their communities, as well as despoiled of their lands, territories and resources, thus preventing them from exercising, in particular, their right to development in accordance with their own traditions, needs and interests;


Recognizing the severe poverty afflicting indigenous [peoples] in several regions of the Hemisphere and the deplorable worsening of their living conditions in many instances; and


Recalling that in the Declaration of Principles issued at the Summit of the Americas in December 1994, the Heads of State and Government proclaimed that in observance of the International Decade of the World’s Indigenous People, they will focus their efforts on improving the exercise of democratic rights and providing indigenous [peoples/populations] and their communities with access to social services;
MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

Proposals presented by the representatives of indigenous peoples:

Proposal by Carlos Mauricio Palacios (indigenous representative of Honduras).Concerned that indigenous [peoples] are frequently deprived of their human rights and fundamental freedoms, both within and outside their communities, and that their lands, territories, and resources are taken from them, which prevents them from exercising, in particular, their right to [development or life plans] that are in accordance with their own traditions, needs, and interests.
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:
2.
The eradication of poverty

Recognizing that eradicating poverty is a common and shared responsibility of the States, and concerned about the severe impoverishment and vulnerability of the indigenous peoples in various regions of the Hemisphere.


Reiterating that the Charter of the Organization of American States establishes as one of its essential purposes eradicating extreme poverty, indicating that constitutes an obstacle to the full democratic development of the peoples of the Hemisphere.


Mindful of the importance the Inter-American Democratic Charter accords to the relationship among democracy, integral development, and fighting poverty.


Recalling the commitments assumed by the Heads of State and Government at the Third Summit of the Americas with respect to the indigenous peoples regarding the need to adopt special measures so that said peoples can attain their full potential, and the importance of their inclusion to strengthen our democracies and economies.


Reaffirming the right of indigenous peoples to develop in accordance with their own traditions, needs, and interests.



PARAGRAPH 3

PROPOSED DECLARATION OF THE IACHR:

3.
Indigenous cultures and ecology

Recognizing the respect for the environment accorded by the cultures of indigenous peoples of the Americas, and considering the special relationship between those peoples and the environment, the lands, the resources, and the territories in which they live;

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999:

3. Indigenous culture and ecology

Note:  There is a proposal to put this section in the operative part.


Recognizing the respect for the environment accorded by the cultures of indigenous [peoples] of the Americas, and considering the special relationship between those [peoples] and the environment, the lands, the resources, and the territories in which they live; [One proposal is to transfer these paragraphs 7-12 to the operative part]

MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:

3.
Indigenous culture and ecology

Recognizing the respect the indigenous peoples of the Americas have for the environment and ecology.


Recognizing, moreover, the value of the cultures, knowledge, and practices of the indigenous peoples for maintaining sustainable development and for living in harmony with nature 

PARAGRAPH 4

PROPOSED DECLARATION OF THE IACHR:

4.
Harmonious relations, respect, and the absence of discrimination

Reaffirming the responsibility of the states and peoples of the Americas to end racism and racial discrimination, with a view to establishing harmonious relations and respect among all peoples;

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999:

4.
Harmonious relations, respect, and the absence of discrimination

Reiterating the responsibility incumbent upon all States to combat racism and all forms of racial discrimination with a view to eliminating them 
Note: AGREED ad referendum

MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Paragraph 4 of the PROPOSED AMERICAN DECLARATION by the IACHR was retaken in paragraph 5 of the consolidated text by the Chair. 
5.
Harmonious relations, respect, and non-discrimination

Considering the importance of eliminating the various forms of de facto and de jure discrimination that still affect indigenous peoples.


Mindful of the responsibility of the States to combat racial and ethnic discrimination, xenophobia, and other related forms of intolerance. 



PARAGRAPH 5

PROPOSED DECLARATION OF THE IACHR:

5.
Territories and indigenous survival

Recognizing that in many indigenous cultures, traditional collective systems for the control and use of land, territories, resources, bodies of water and coastal areas are a necessary condition for their survival, social organization, development and their individual and collective well-being; and that the forms of such control and ownership vary and differ, and do not necessarily coincide with the systems protected by the common laws of the states in which they reside.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999:

5.
[Territory] [cultural territory] [habitat] and indigenous survival

Note:  There is a proposal to put this section in the operative part.

(There is a proposal by Brazil to eliminate the subtitle or eliminate or replace the word territory)


Recognizing that in many indigenous cultures, traditional collective systems for the control and use of land, territories, resources, bodies of water and coastal areas are a necessary condition for their survival, social organization, development and their individual and collective well-being; [that they differ from those practiced by other members of the population] [and that those forms of control [and ownership] [may] vary and differ, and do not necessarily coincide with the systems protected by the common laws of the states in which they reside.]


Recognizing that for many indigenous peoples/populations, their various traditional systems for the use and control of their lands and other resources are necessary conditions for their development and individual and collective well-being. 
Note: AGREED ad referendum.

Proposals presented by the states:
Proposal by the United States.  Further recognizing the importance for all humankind of preserving indigenous American cultures, which may include traditional collective forms of land ownership, social organization, and religious practices different from those followed by other members of the population;
MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Paragraph 5 of the PROPOSED AMERICAN DECLARATION by the IACHR was retaken in paragraph 4 of the consolidated text by the Chair 

4.
Lands, territories, and resources

Recognizing the special relationship that the indigenous peoples maintain with their lands, territories, and resources.


Recognizing, that for the indigenous peoples their traditional collective forms of ownership and use of lands, territories, resources, waters, and coastal zones are a necessary conditions for their survival, social organization, development, spirituality, and individual and collective well-being.

PARAGRAPH 6

PROPOSED DECLARATION OF THE IACHR:

6.
Security and indigenous areas

Reaffirming that the armed forces in indigenous areas shall confine their action to the performance of their functions, and shall not be the cause of abuses or violations of the rights of indigenous peoples;

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: Eliminated.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

Note: Various indigenous representatives requested to keep the original text of the IACHR.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: There were no proposals.

PARAGRAPH 7

PROPOSED DECLARATION OF THE IACHR:

7.
Human rights instruments and other advances in international law

Recognizing the paramountcy of the American Declaration of the Rights and Duties of Man, the American Convention on Human Rights and other human rights instruments of inter-American and international law; and the applicability thereof to the states and peoples of the Americas;


Recognizing that indigenous peoples are addressed by international law, and mindful of the progress achieved by the states and indigenous peoples, especially in the sphere of the United Nations and the International Labor Organization, in various international instruments, particularly in ILO Convention 169, and 


Affirming the principle of espousing universal and indivisible nature of human rights, and the application of internationally recognized human rights to all individuals;

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999:

7.
Human rights instruments and other advances in international law

Recognizing the paramountcy of the American Declaration of the Rights and Duties of Man, the American Convention on Human Rights and other human rights instruments of inter-American and international law; and 


Recognizing the [applicability/relevance] throughout the Americas of the American Declaration of the Rights and Duties of Man, and, where duly [ratified/appropriated], other international human rights instruments, including the American Convention on Human Rights; 


Reiterating the universal, indivisible, and interdependent nature of the human rights and fundamental freedoms recognized by the international community.

Note: AGREED ad referendum.

MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Paragraph 7 of the PROPOSED AMERICAN DECLARATION by the IACHR was retaken in paragraph 6 of the consolidated text by the Chair.

6.
Human rights instruments and other legal advances

Reiterating the universality, indivisibility, and interdependence of the human rights and fundamental freedoms recognized by the international community.


Noting the progress made at international level in recognizing the rights of indigenous peoples, and, in particular, the Convention concerning Indigenous and Tribal Peoples in Independent Countries (Convention No. 169) of the International Labor Organization.


Recalling the importance that the Inter-American Democratic Charter assigns to the promotion and protection of the human rights of indigenous peoples, and to respect for ethnic and cultural diversity in the Americas.


Considering the national constitutional, legislative, and jurisprudential progress made in the Americas to guarantee, promote, and protect the rights and institutions of indigenous peoples, as well as the political will of the States to continue moving forward in recognizing the rights of indigenous peoples in the Americas.



PARAGRAPH 8

PROPOSED DECLARATION OF THE IACHR:

8.
The enjoyment of collective rights

Recalling the international recognition of rights that can be enjoyed when exercised collectively; and

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: Eliminated.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: There were no proposals


PARAGRAPH  9

PROPOSED DECLARATION OF THE IACHR:

9.
Advances in the content of national instruments

Noting the constitutional, legislative and jurisprudential advances progress in the Americas in guaranteeing the rights and institutions of indigenous peoples,

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999:

[Bearing in mind the diversity of circumstances in different countries and the varying degrees of impact of indigenous communities in the different states, as well as the constitutional, legislative and jurisprudential progress made in the Americas in securing the rights and institutions of indigenous [peoples/populations], in order to consolidate the multiplicity of cultures, ethnic groups, and languages in our societies]

Note: AGREED ad referendum.

MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

Note:
One country proposed that references to domestic law be avoided, in order to limit the scope, and that the Declaration and its preamble set forth fundamental principles that would further the recognition of, and guarantees to, indigenous peoples.
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: There were no proposals



ARTICLES THAT DO NOT APPEAR IN 

THE PROPOSED DECLARATION OF THE IACHR:

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999:

10.
The situation of indigenous [peoples/populations] and specific circumstances in each country

Bearing in mind the foregoing paragraph, this Declaration should be interpreted and applied in harmony and in keeping with current legal systems in the member states and their international commitments.


Bearing in mind that this Declaration must be consonant with the legal provisions in force in member states and with their international commitments. 

Proposals do not belong under subheading No. 10


Recognizing that indigenous [peoples]and their societies have a vital role in [sustainable development and that their know-how and traditional practices must be respected] 


Encouraging states to recognize the identity, culture, interests of indigenous [peoples/populations] and their communities and enable their effective participation in the achievement of sustainable development.
Note: AGREED ad referendum.

Proposal by Paraguay seconded by Bolivia. Recalling the commitment undertaken by the Heads of State and Government in the Declaration of Principles of the First Summit of the Americas held in December 1994 in Miami, the Summit of the Americas on Sustainable Development held in Santa Cruz de la Sierra in December 1996, and reaffirmed in the Plan of Action of the Second Summit of the Americas held in April 1998 in Santiago, Chile. 

Note: AGREED ad referendum.

Proposal by Brazil seconded by the United States. Desiring to promote and strengthen international cooperation with respect to the economic, cultural, and social development of indigenous peoples/populations.  
Proposal by the United States.  Recognizing the severe poverty in which many indigenous people live in many parts of the Americas and the commitment made by the Heads of State and Government at the 1994 Summit of the Americas to focus their energies on improving the exercise of democratic rights and the access to social services by indigenous people and their societies.   

MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: There were no proposals

SECTION ONE

Explanatory note:  Section One was dealt with at the meeting of the Working Group of November 1999 and the Special Session of the Working Group of April 2001.  Likewise, references to the Proposed Declaration of IACHR and to the Consolidated Text of the Chair of 2003 were included.

TITLE OF THE SECTION

PROPOSED DECLARATION OF THE IACHR:

SECTION ONE. INDIGENOUS PEOPLES
MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999:

There were no proposals
MEETING OF THE WORKING GROUP, NOVEMBER 1999:

SECTION ONE: DEFINITIONS
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:

SECTION ONE: DEFINITIONS

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: SECTION ONE:  SCOPE OF APPLICATION
ARTICLE  I

PROPOSED DECLARATION OF THE IACHR:

Article I.
Scope and definitions


1.
This Declaration applies to indigenous peoples as well as to peoples whose social, cultural and economic conditions distinguish them from other sectors of the national community, and whose status is regulated wholly or in part by their own customs or traditions or by special laws or regulations.


2.
Self-identification as indigenous shall be regarded as a fundamental criterion for determining the peoples to which the provisions of this Declaration apply.


3.
Use of the term "peoples" in this Declaration shall not be construed as having any implication concerning other rights that might be associated with that term in international law.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Text of the Chair:
Indigenous [peoples/populations] are understood to be a group of individuals who, within the National State, retain basic distinctive traits from a culture that existed prior to European colonization, such as language; practices and customs; social, economic, cultural, and political institutions; and whose members consider themselves to be part of that indigenous culture. (Seconded by Guatemala)

Proposals presented by the states: Article I.
Proposal by Brazil. “The use of the term “[peoples/populations]” in this Declaration shall not be construed as having any implication concerning other rights that might be associated with the term under international law.”
Proposal by Mexico.  “Indigenous [peoples/populations] are understood to be those social and cultural groups which, within National States, retain basic distinctive traits from a culture that existed prior to the establishment and constitution of the Nation-State, such as language; normative systems; social, economic, cultural, and political institutions or a part thereof; and who self-identify and are recognized as members of that indigenous culture.”

Proposals presented by the representatives of indigenous peoples: Article I.
National Congress of American Indians.  
“Indigenous people have the collective and individual right to maintain and develop their identities and specific characteristics, including the right to identify themselves as indigenous and to be recognized as such.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

 “Indigenous peoples/” are understood to be a group of individuals who, within the national state, retain basic distinctive traits from a culture that existed prior to European colonization, such as language; regulatory systems; practices and customs; and social, economic, cultural, and political institutions; and whose members consider themselves to be part of that indigenous culture. (Chair)

Proposals presented by the states: Article I.
Proposal by Argentina: The term “peoples” in this Declaration should not be interpreted in the sense of any rights that might be conferred by such term under international law. The rights associated with the term “indigenous peoples” have a specific meaning in a specific context, which is duly defined in multilaterial negotiations of texts in the Declarations that pertain specifically to such rights.

Proposal by Colombia: “For the purposes of this Declaration, and without prejudice to the adoption of broader criteria by any other state, our view is as follows:Indigenous people:A body of persons who, within a national state, descend from a culture that preceded European colonization and who still retain their distinctive essential characteristics, such as language, systems of governance, usage and customs, artistic expression, beliefs, and social, economic, cultural, and political institutions, and whose members consider themselves, and are considered to be, members of that indigenous culture. In any case, the use of the term “people” in this Declaration should not be interpreted in the sense of of any rights that might be conferred by such term under international law (Act 21 of 1991, part 1, article 1, section 3). Indigenous community: A group or collection of families of Amerindian ancestry who have an awareness of such identity, who share values, characteristics, usages, or customs of that culture and their own forms of government, administration, social systems, or governance that differentiate them from other communities, who are part of the structure of the signatory states to this Declaration, and whose members consider themselves members of an indigenous society (Amendment to terms of Article 2 of Decree Law 2124 of 1995, legislation to implement Act 160 of 1994 – Agrarian Reform Act). Self-identification: A person’s prerogative to identify himself or herself freely as a member of an indigenous people and to live according to that culture, maintaining the distinctive essential characteristics, such as language, beliefs, usages, and customs, of the indigenous people to which he or she claims to belong and preferring that culture to others (drafted in keeping with the comments and proposals for the Declaration presented by the jurists). A person descended directly from an indigenous culture that predated European colonization, who participates genuinely in that culture, who freely considers him or herself indigenous, and who is considered as such by the other persons who belong to the same indigenous people.”
Proposal by Venezuela. “Indigenous peoples: The countries’ original inhabitants, who retain their specific cultural identities, languages, and habitats and their own social, economic, and political institutions and organizations, which distinguish them from other sectors of national society and make those national societies multiethnic, pluricultural, and multilingual. They are part of the sovereign and indivisible unity of the states and have the duty to safeguard the well-being and sovereignty of those nations. The term “people” in this Declaration must not be interpreted as it would be under international law. Indigenous community: Those settlements whose population belongs mostly to one or more indigenous peoples and, consequently, have particular ways of life, organization, and cultural expression. Indigenous persons: Persons who recognize themselves, and are recognized, as native to and members of a community that has its own linguistic, social, cultural, and economic characteristics and is located in a specific region.”
Proposals presented by the representatives of indigenous peoples: Article I.

For their part, several representatives of indigenous populations indicated that it would not be appropriate for states to define the concept of “indigenous peoples," this being the sole province of the communities involved.  Self-identification, as an essential criterion for the recognition of an indigenous people, is not subject to any obligation.  No term could encompass the multiplicity and variety of such communities existing in the Hemisphere.  They indicated that they were neither ethnic minorities nor racial minorities nor populations (the latter term referring to communities not necessarily invested with historical continuity).  They defined themselves as peoples, or collective, autonomous entities, with age-old languages, whose organization, shaped by lands, waters, forests, and other natural resources, afforded them a special world view and a unique social structure ensuring their continuity.


The representatives of indigenous populations indicated that the progress made, both at the level of national law and in the efforts of multilateral organizations, show that discussions have focused on the content of the rights of indigenous communities rather than on attempts to arrive at some sort of definition.  They said it was important here to preserve references to their collective rights, since their individual rights were already enshrined in numerous instruments of international law.  They concluded that the term “people” should remain in the draft Declaration, and that, should it not, examining the subsequent articles would be meaningless.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article I of IACHR was reworded in Articles I and II of Section One of the text of the Chair of 2003.

Article I


1.
This Declaration applies to the indigenous peoples of the Americas and their members, who within the national States descend from a native culture that predates European colonization and who conserve their fundamental distinctive features, such as their language, normative systems, usages and customs, artistic expressions, beliefs, and social, economic, cultural, and political institutions. 


2.
Self-identification as indigenous peoples will be a fundamental criterion for determining to whom this Declaration applies.  The States shall ensure respect for self-identification as indigenous, individually and collectively, in keeping with the institutions of each indigenous people.

Article II


The States recognize the multiethnic and multicultural character of their societies.

ARTICLES THAT DO NOT APPEAR IN THE PROPOSED DECLARATION 

OF THE IACHR:  ARTICLES II, III, AND IV OF SECTION ONE

Explanatory note:  At the Working Group meeting of November 1999, Articles II, III, and IV that did not appear in the IACHR Proposal were included.

ARTICLE II of SECTION ONE

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Proposal by the Chair, 1999: “Self-determination” is understood to mean the ability of indigenous [peoples/populations] to exercise their forms of political, economic, social, and cultural organization within a framework of autonomy and self-government compatible with the national unity of the State. This framework of autonomy of self-government finds legal expression in areas and at levels where indigenous [peoples/populations], in accordance with national legislation, exercise their forms of political, economic, social, and cultural organization.
Proposals presented by the states: Article II.
Proposal by Brazil:
“Self-determination” is understood to mean the ability of indigenous [peoples/populations] to exercise their forms of political, economic, social, and cultural organization within a framework of autonomy and self-government compatible with the organizational structure of each State. 

Proposal by Mexico. “Self-determination” is understood to mean the ability of indigenous [peoples/populations] to freely develop and exercise their forms of political, economic, social, and cultural organization; and to guarantee their access to the State jurisdiction, within a framework of autonomy and self-government compatible with the national unity and juridical organization of the States.  

Proposals presented by the representatives of indigenous peoples: Article II
National Congress of American Indians.  “Indigenous peoples have the right to self-determination.  They may freely determine their political status and pursue their economic, social, and cultural development by virtue of this right.”
The representatives of indigenous populations indicated that the terms “people” and “self-determination” could not be separated, and that the latter accorded political status, as well as economic, social, and cultural rights, which the indigenous communities could not relinquish, since these constituted a historical right that had been wrested from them.  They also stated that "self-determination" could not be defined by those outside the community in question, this being the exclusive province of that community.  Self-determination was a right of indigenous peoples, while sovereignty pertained to the state.  In no way was self-determination meant to infringe upon the territorial integrity of the state.  The intent was, rather, to enhance national unity, to secure recognition of the existence of such communities, invested with a distinct and special world vision, within the context of existing states.  The right to secede was not the aim.  Genuine autonomy must be built upon a pluralist foundation, with due recognition of the indigenous communities' own institutions.  Such autonomy was one way to exercise self-determination within a state.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

Self-determination means the capacity of indigenous peoples to exercise their forms of political, economic, social, and cultural organization in a framework of autonomy or self-governance that is compatible with the national unity of the state. 
Proposals presented by the states: Article II.
Proposal by Argentina “Self-determination” means the capacity of indigenous peoples to freely develop and exercise their forms of political, economic, social, and cultural organization and to guarantee access to the jurisdiction of the state, in a framework of autonomy and self-governance that is compatible with the national unity, territorial integrity, and organizational structure of each state.”

Proposal by Colombia. “Self-determination:The prerogative of indigenous people within their communities to exercise their forms of political, social, economic, and cultural organization on the basis of their own world view, in a framework of autonomy or self-governance that is compatible with the national unity of the state to which they belong. For purposes of this Declaration, the term “self-determination” should not be interpreted in the sense of any rights that might be conferred by such term under international law.”
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article II presented by the Chair during the Meeting of the Working Group of November 1999 was reworded in Article III of Section One of the text of the Chair of 2003.

Article III.  Within the States, the right to self-determination of the indigenous peoples is recognized, pursuant to which they can define their forms of organization and promote their economic, social, and cultural development.



ARTICLE III of SECTION ONE

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Proposal by the Chair, 1999: 
“Territory” is understood to mean the entire habitat, including the lands on which indigenous [peoples/populations] are settled or which they enjoy in some fashion, with the modalities established under national legislation.

Proposals presented by the states: Article III.
Proposal by Peru and Argentina. “Lands” are understood to mean the entire habitat, including the lands on which indigenous [peoples/populations] are settled or which they enjoy in some fashion, with the modalities established under national legislation.  

Proposal by Canada. “Lands” are understood to mean those areas of land which indigenous peoples may own or have exclusive use of.  “Territories” are understood to be those areas which indigenous peoples do not own and do not have exclusive use of, but where they may conduct their traditional lifestyles, in accordance with domestic law or agreement. 

Proposals presented by the representatives of indigenous peoples: Article III.

On the concept of "territory," the representatives of indigenous populations said this was deeply connected with their spirituality, their culture, their language, their way of life, and their relationship with the environment, and thus it was important that the term remain in the draft Declaration.  Land, in Western culture, was something to be worked, a source of wealth subjugated to commerce.  For the indigenous peoples, it was an element of their very lives, a factor in their existence as a group or community within an integrated world view that included their traditional approaches to political representation.  The concept of territory was vital to defining all the rights of indigenous peoples.  Moreover, the term "lands" could not sufficiently express that reality.  However, since the populations had developed such a diverse range of approaches to territorial relations, any attempt to define the word "territory" would impose limitations on the traditional rights of indigenous communities.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

Territory” is understood to mean the entire habitat, including the lands on which indigenous peoples are settled or which they enjoy in some fashion, in the manner established under national law.

Proposals presented by the states: Article III.
Proposal by Venezuela. “Indigenous lands: Those physical and geographic spaces that are occupied traditionally and ancestrally in a shared manner by one or more indigenous communities.”  

Indigenous habitat: The space occupied and used by indigenous peoples and communities, in which their physical, cultural, spiritual, social, economic, and political life takes place, including areas used for planting, hunting, river and ocean fishing, harvesting, pasture, and settlement, traditional pathways, rivers and their channels, sacred and historic places, and other forms necessary to safeguard their specific ways of life.”

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: There were no proposals.



ARTICLE IV of SECTION ONE

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Text of the Chair, 1999. None of these definitions shall be interpreted to have the meaning that might be attributed to them in general international law.

Proposals presented by the representatives of indigenous peoples: Article IV.
Explanatory note:  The representatives of indigenous populations also called upon governments to include in their domestic law the three concepts discussed in this section, that is, “peoples,” “territory,” and “self-determination,” recognizing thereby the diversity of these communities.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article III presented by the Chair during the Meeting of the Working Group of November 1999 was reworded in Article IV of Section One of the text of the Chair of 2003.

Article IV.  
Nothing in this Declaration shall be construed so as to authorize or foster any action aimed at breaking up or diminishing, fully or in part, the territorial integrity, sovereignty, and political independence of the States, or other principles contained in the Charter of the Organization of American States.
SECTION TWO

Explanatory note:  Section Two received proposals during the meeting of the Working Group of November 1999, the Special Session of the Working Group of April 2001, and the Special Session of February 2003.  References to the Proposed Declaration of IACHR and to the Consolidated Text of the Chair of 2003 were also included.

TITLE OF THE SECTION

PROPOSED DECLARATION OF THE IACHR:

Title: SECTION TWO: HUMAN RIGHTS
MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Title: SECTION TWO: HUMAN RIGHTS
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

Title: SECTION TWO: HUMAN RIGHTS
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

Title: SECTION TWO: HUMAN RIGHTS
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Title: SECTION TWO: HUMAN RIGHTS


ARTICLE II (TITLE OF THE ARTICLE)
PROPOSED DECLARATION OF THE IACHR:  

Title: 
Article II.
Full observance of human rights
MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

Title: 
Article II.
Full observance of human rights
Proposals presented by the states: Article II. Title.
Proposal by Mexico: “Fundamental Human Rights of Indegenous peoples”.
Proposal by Peru:  “Full observance of ‘individual and collectives’ Human Rights.”
Proposals presented by the representatives of indigenous peoples: Article II. Title.
Proposal by Mirna Cunnigham, indigenous representative of Nicaragua, and Victoria Wright, National Congress of American Indian: “Fundamental Human Rights of Indegenous peoples”.

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
Title: Article II. Full observance of human rights

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: The title of Article II of IACHR was reworded in the title of Article V of Section Two of the text of the Chair of 2003.

Title: 
Article V.
Full observance of human rights
ARTICLE II (1)
PROPOSED DECLARATION OF THE IACHR:

1.
Indigenous peoples are entitled to the full and effective enjoyment of the human rights and fundamental freedoms recognized in the OAS Charter, the American Declaration of the Rights and Duties of Man, the American Convention on Human Rights, and other international human rights instruments; and nothing in this Declaration shall be construed as in any way limiting, restricting, or denying those rights or authorizing any action not in accordance with the principles of international law including that of human rights.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

1.
Indigenous [peoples/populations] are entitled to the full and effective enjoyment of the human rights and fundamental freedoms recognized in the OAS Charter, the American Declaration of the Rights and Duties of Man, the American Convention on Human Rights, and other international human rights instruments; and nothing in this Declaration shall be construed as in any way limiting, restricting, or denying those rights or authorizing any action not in accordance with the principles of international law, including that of human rights.

Proposals presented by the states: Article II. (1)
Proposal by the United States.
Indigenous individuals have the right to the full and effective enjoyment of the human rights and fundamental freedoms recognized in the Charter of the OAS, the American Declaration of the Rights and Duties of Man, and, where duly ratified, other international human rights instruments, including the American Convention on Human Rights; nothing in this Declaration shall be construed as in any way limiting, [restricting,] or denying those rights or authorizing any action not in accordance with the relevant instruments of international law, including human rights law. 
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.

1.
Indigenous peoples are entitled to the full and effective enjoyment of the human rights and fundamental freedoms recognized in the OAS Charter[, the American Declaration of the Rights and Duties of Man, the American Convention on Human Rights,] and other international human rights instruments; and nothing in this Declaration shall be construed as in any way limiting, restricting, or denying those rights or authorizing any action not in accordance with the principles of international law, including that which pertains to human rights.

Proposals presented by the states:
Note:  Chile and Ecuador propose to keep this paragraph; Mexico suggests that there should be a reference to the ILO Convention 169.

1. 
Proposal by the United States: 
Indigenous individuals are entitled to the full and effective enjoyment of human rights and fundamental freedoms recognized in the OAS Charter, the American Declaration of the Rights and Duties of Man, and, where duly ratified, other international human rights instruments, including the American Convention on Human Rights; nothing in this Declaration shall be construed as in any way limiting, restricting, or denying those rights or authorizing any action not in accordance with the relevant instruments of international law, including human rights law. 

1.
Proposal by Panama. Indigenous peoples are entitled to the full and effective enjoyment of the human rights and fundamental freedoms recognized in the OAS Charter, the American Declaration of the Rights and Duties of Man, the American Convention on Human Rights, and other international instruments, as well as essential indigenous rights; and nothing in this Declaration shall be construed as in any way limiting, restricting, or denying those rights or authorizing any action not in accordance with the principles of international law, including that which pertains to human rights.  

Proposals presented by the representatives of indigenous peoples: Article II. (1)
1.
Proposal by Mirna Cunnigham and Victoria Wright. Indigenous individuals are entitled to the full and effective enjoyment of human rights and fundamental freedoms, and the opportunity to exercise them effectively, recognized in the OAS Charter, the American Declaration of the Rights and Duties of Man, the American Convention on Human Rights, the Convention on Biological Diversity
, the U.N.’s Agenda 21, the Declaration of Rio de Janeiro, and other international human rights instruments; and nothing in this Declaration shall be construed as in any way limiting, restricting, or denying those rights or authorizing any action not in accordance with principles of international law, including human rights law.  
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 


Indigenous peoples and persons have the right to the full and effective enjoyment of the human rights and fundamental freedoms recognized in the Charter of the OAS, the American Declaration of the Rights and Duties of Man, and, where applicable, the American Convention on Human Rights, and other international human rights instruments.  Nothing in this Declaration may be interpreted so as to limit, restrict, or deny in any way those rights, or so as to authorize any action that is not in keeping with the principles of international law, including international human rights law.
Proposals presented by the states: Article II. (1)
Proposal by Canada.  For Article 2, paragraph 1, we suggest language such as the following: 

1. Indigenous peoples and individuals are entitled to the full and effective enjoyment of all human rights and fundamental freedoms without distinction of any kind. Nothing in this Declaration shall be construed as in any way limiting or denying those rights or authorizing any action not in accordance with international law, including human rights law. 

Additional paragraph.  In considering Section Two, as suggested we recommend strengthening it through the addition of a general provision on children.  We have suggested such a clause on children in the discussions of the UN Draft Declaration, and we believe similar language in an OAS declaration would strengthen the declaration in a very important area.  Possible language would be:

States shall respect and ensure the rights and freedoms and special protections set forth in international law to each indigenous child in their jurisdiction and take into account the indigenous heritage of the child. 

1.  Proposal by the United States: On Article 2, paragraph 1, we prefer to retain the earlier U.S. proposal on this paragraph.  We believe that our formulation, although close to that of the Chair, is more precise and would more adequately address our concerns of not mixing concepts of human rights that flow to the individual with rights that flow by virtue of the status of an indigenous community as an indigenous peoples. The U.S. proposal is only slightly different from the Chair’s text, but the differences are important:

“Indigenous individuals are entitled to the full and effective enjoyment of the human rights and fundamental freedoms recognized in the OAS Charter, the American Declaration of the Rights and Duties of Man, and where duly ratified, other international human rights instruments, including the American Convention on Human Rights.  Nothing in this Declaration shall be construed as in any way limiting, restricting, or denying those rights or authorizing any action not in accordance with the relevant instruments of international law, including those which pertain to human rights.”

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: The Article II (1) of IACHR was reworded in the title of Article V of Section Two of the text of the Chair of 2003.

Title: 
Article V.
Full observance of human rights

Indigenous peoples and persons have the right to the full and effective enjoyment of the human rights and fundamental freedoms recognized in the Charter of the OAS, the American Declaration of the Rights and Duties of Man, and, where applicable, the American Convention on Human Rights, and other international human rights instruments.  Nothing in this Declaration may be interpreted so as to limit, restrict, or deny in any way those rights, or so as to authorize any action that is not in keeping with the principles of international law, including international human rights law.
ARTICLE II (2)

PROPOSED DECLARATION OF THE IACHR:


2.
Indigenous peoples have the collective rights that are indispensable for full enjoyment of the individual human rights of their members.  Accordingly, the states recognize inter alia the right of indigenous peoples to collective action, to their cultures, to profess and practice their spiritual beliefs, and to use their languages.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 


2.
Indigenous [peoples/populations] have the collective rights that are indispensable for full enjoyment of the individual human rights of their members.  Accordingly, the states recognize the right of indigenous [peoples/populations] inter alia to collective action; (to their social, political, and economic organization;) (to recognition of their sets of rules;) to their own cultures; to profess and practice their spiritual beliefs, and to use their languages.

Proposals presented by the states: Article II. (2)
2.
Proposal by the United States
Indigenous individuals may exercise their rights, including those as set forth in this Declaration, individually as well as in community with others, without discrimination.  Indigenous individuals have a right to be free from discrimination based upon their asserted [Tr. Spanish text says “established”] indigenous status or membership in an indigenous society. 

Proposals presented by the representatives of indigenous peoples: Article II. (2)
National Congress of American Indians. “States shall therefore recognize the basic social, economic, political, and cultural rights of indigenous peoples, and in particular, the collective right to lands, territories, and resources, and the right of indigenous peoples to self-determination.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:

Indigenous peoples have the collective rights that are indispensable for full enjoyment of the individual human rights of their members.  Accordingly, the states recognize the right of indigenous peoples, inter alia, to collective action; (to their social, political, and economic organization;) (to recognition of their regulatory systems;) to their own cultures; to profess and practice their spiritual beliefs, and to use their languages.

Proposals presented by the representatives of indigenous peoples: Article II. (2)
2. 
Proposal by Mirna Cunnigham, indigenous representative of Nicaragua and Victoria Wright, National Congress of American Indian 
[“Indigenous peoples have the collective rights that are indispensable for their continued existence, well-being, and development as peoples, and for the enjoyment of the individual rights of their members.  Accordingly, the states will recognize, respect, and protect the fundamental, civil, political, economic, social, spiritual, and cultural rights of indigenous peoples and, inter alia, their collective right to lands, territories, and resources, and the right of indigenous peoples to self-determination.” 
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

2. 
The indigenous peoples have collective rights that are indispensable for the full enjoyment of the individual human rights of their members.  Regarding this, the States recognize the right of indigenous peoples inter alia to collective action, to their own cultures, and to profess and practice their spiritual beliefs and use their own languages.

Proposals presented by the states: Article II. (2)
2.
Proposal by Canada.  For Article 2, paragraph 2, we suggest language such as the following: 


In relation to Article 2 paragraph 2, we suggest greater clarity is required if the text is to provide the guidance states and indigenous peoples will be seeking on the rights and obligations that are recognized in this instrument. For example, the reference to “collective rights that are indispensable to the enjoyment of the individual human rights of their members” is unclear as to its intent and unfamiliar in its formulation.  We note again that Canada has suggested inclusion of recognition to the right of self-determination expressly in the Declaration; perhaps this approach would mean that.
2.
Proposal by the United States: Most of the concepts currently in Article 2, paragraph 2, are picked up by the proposal of the U.S. on internal self-determination, made in 2001, and reflected in Article 2, paragraph 4.  We believe that many of the concepts in this sub-paragraph are better place in the section on self-governance as these are rights or concepts that flow by virtue of tribal autonomy, in other words, they flow by virtue of what the U.S. calls the right of internal self-determination.  We believe that it would be better to address those concepts together as a package – what has been referred to in the UN negotiations in December as clustering.  In other words, we should talk about the rights that are human rights in this section of the Declaration, and talk about the concepts, rights, or freedoms that flow by virtue of the internal right to self-determination in another section.
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article II (2) of IACHR was reworded in Article VI of Section One of the text of the Chair of 2003.

Article VI.
Collective rights

1.
Indigenous peoples have collective rights that are indispensable for their continued existence, well-being, and development as peoples, and for the enjoyment of the individual rights of their members.



2.
In this regard, the States recognize, inter alia, the right of the indigenous peoples to their collective action; to their social, political, and economic organization; to their own cultures; to profess and practice their spiritual beliefs, and to use their languages.


ARTICLE II (3)

PROPOSED DECLARATION OF THE IACHR:


3.
The states shall ensure all indigenous peoples the full exercise of their rights, and shall adopt—in accordance with their constitutional processes—such legislative or other measures as may  be necessary to give effect to the rights recognized in this Declaration.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 


3.
The states shall guarantee all indigenous [peoples/populations] the full exercise of their rights, and shall adopt–in accordance with their constitutional provisions–such legislative or other measures as may be necessary to give effect to the rights recognized in this Declaration (, in accordance with their practices and customs).

Proposals presented by the states: Article II. (3)
3.
Proposal by the United States. States should, in accordance with international law, take concerted positive steps to ensure respect for all human rights and fundamental freedoms of indigenous individuals, on the basis of equality and non-discrimination, and recognize the value and diversity of their distinct identities and culture. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: Article II. (3)
The states shall guarantee all indigenous peoples the full exercise of their rights, and shall adopt–in accordance with their constitutional provisions–such legislative or other measures as may be necessary to give effect to the rights recognized in this Declaration (, in accordance with their practices and customs).  

Note: Ecuador, Colombia, Chile, Mexico, and Venezuela rather keep the reference to consitutional provisions; Canada, and the United States prefer not to include it.

Proposals presented by the states: Article II. (3)
3. 
Proposal by Panama: [The states shall guarantee all indigenous peoples the full exercise of their rights, and shall adopt–in accordance with their domestic systems–such legislative or other measures as may be necessary to give effect to the rights recognized in this Declaration (, in accordance with their practices and customs).]

Proposals presented by the representatives of indigenous peoples: Article II. (3)
3. 
Proposal by Marcelo Calfuquir, “States shall therefore recognize the basic social, economic, political, and cultural [and spiritual] rights of indigenous peoples, and, in particular, the collective right to lands, territories, and resources, and the right of indigenous peoples to self-determination.” (Marcelo Calfuquir requested that the 1999 proposal by the National Congress of American Indians be retained; Willie Littlechild asked that the word “spiritual” be included.)

3.
Proposal by Héctor Huertas, [The states shall guarantee all indigenous peoples the full exercise of their rights, and shall adopt–in accordance with their constitutional provisions–such legislative or other measures as may be necessary to give effect to the rights recognized in this Declaration.]

3.
Proposal by Mirna Cunnigham, indigenous representative of Nicaragua and Victoria Right, National Congress of American Indian. “The states shall guarantee indigenous peoples the full exercise of all their rights and shall adopt–with the participation and informed consent of indigenous peoples and in accordance with their constitutional procedures–such legislative or other measures as may be necessary to give effect to the rights recognized in this Declaration.”  
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

3.
The states shall guarantee to all indigenous peoples the full exercise of their rights and, in accordance with their constitutional procedures, shall adopt such legislative and other measures as may be necessary to bring about the full observance of the rights recognized in this Declaration.<0}
Proposals presented by the states: Article II. (3)
3.
Proposal by the United States: On Article 2, paragraph 3, we believe the paragraph should not set forth an obligation since this is a declaration, an expression of aspirations, and not a convention.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article II (3) of IACHR was reworded in Article XXXI of Section Six of the text of the Chair of 2003.

Article XXXI Section Six: General provisions
The States shall guarantee the full enjoyment of the fundamental civil, political, economic, social, and cultural rights and spirituality of the indigenous peoples, and shall adopt the legislative and other necessary measures to enforce the rights recognized in this Declaration. 



PROPOSALS FOR AN ARTICLE ON THE RIGHT TO FREE SELF-DETERMINATION

IN SECTION TWO OF THE IACHR PROPOSAL

PROPOSED DECLARATION OF THE IACHR: There is no article II (4)
MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Proposals presented by the states:
4.
Proposal by  the United States.  States are encouraged to remove any impediments to the free exercise and full enjoyment of these rights. 

Proposals presented by the representatives of indigenous peopleson the Right to Free Self-Determination:

4. National Congress of American Indians: “Indigenous peoples have the right to self-determination.  They may freely determine their political status and pursue their economic, social, and cultural development by virtue of this right.”
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

Proposals presented by the states: Article II (4) 
4.
New paragraph that comes from the Special Meeting of April 2001: Definition of the term “self-determination”.  

4.
Proposal by Guatemala: 
Indigenous peoples, like all peoples, have the right of self-determination, and are therefore entitled to freely determine their political status and pursue their economic, social, and cultural development.  This right exists within the states, and in this connection agreement should be reached on levels of decentralization and autonomy that will ensure their political, economic, social, and cultural development as peoples.
To enable the right of self-determination of peoples to be exercised, states should have a political and legal system that provides for the establishment, by agreement, of levels of decentralization and autonomy. When necessary, constitutional, legal, and administrative reform should be promoted within the states to ensure the effective exercise of the right of self-determination of peoples. 
4.
Proposal by the United States 
[Indigenous peoples have the internal right to self-determination.  By virtue of that right, they may negotiate their political status within the framework of the existing nation-state and are free to pursue their economic, social, and cultural development.  Indigenous peoples, in exercising their right of internal self-determination, have the internal right to autonomy or self-government in matters relating to their local affairs, including determination of membership, culture, language, religion, education, information, media, health, housing, employment, social welfare, maintenance of community safety, family relations, economic activities, lands and resources management, environment, and entry by nonmembers, as well as ways and means of financing these autonomous functions.]

Proposals presented by the representatives of indigenous peoples:
Artícle II (4). (Paragraph that comes from the Special Meeting of April 2001: Definition of the term self-determination.)
4.

Proposal by Mirna Cunnigham. “Indigenous peoples have the collective and individual right to maintain and develop their distinct identities and characteristics, including the right to identify themselves as indigenous and to be recognized as such.  Indigenous peoples have the right to self-determination.  By virtue of that right they freely determine their political status and freely pursue their economic, social, spiritual, and cultural development.”

Explanatory note: It should be noted that Ms. Wright asked that this definition be placed after paragraph 2.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article II (4) of the Meeting of November 1999 was reworded in Article III of Section Two of the text of the Chair of 2003:  

Article III.  Within the States, the right to self-determination of the indigenous peoples is recognized, pursuant to which they can define their forms of organization and promote their economic, social, and cultural development.



ARTICLE III (TITLE OF THE ARTICLE)
PROPOSED DECLARATION OF THE IACHR:

Title: Article III.
Right to belong to indigenous peoples
MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

Title: Article III.
Right to belong to indigenous peoples
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article III of IACHR was reworded in Article VIII of Section Two of the text of the Chair of 2003.
Title: 
Article VIII.
Right to belong to an indigenous people
ARTICLE III

PROPOSED DECLARATION OF THE IACHR:
Indigenous persons and communities have the right to belong to indigenous peoples, in accordance with the traditions and customs of the peoples or nation concerned. 

MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

Indigenous persons and communities have the right to belong to indigenous peoples, in accordance with the traditions and customs of the peoples concerned.

Proposals presented by the states: Article III. Right to belong to an indigenous people
Proposal by the United States: “Indigenous persons and communities have the right to belong to indigenous peoples, in accordance with the traditions and customs of the peoples concerned.  States should recognize the authority of indigenous people to exercise autonomy in determining membership, consistent with international human rights.” 

Proposal by Colombia:
“Indigenous persons and communities have the right to belong to pre-Columbian indigenous peoples from which they are descended, in accordance with traditions and customs.” 

Proposal by Peru: “States should ensure respect for the individual or collective right to identify oneself as indigenous, according to the institutions of each indigenous people.”
Proposal by Ecuador: “Indigenous persons and communities who define themselves as nationalities with ancestral roots have the right to belong to indigenous peoples, in accordance with the traditions and customs of the peoples concerned.”  

Proposal by Panama: “Indigenous peoples, in accordance with their rules of law and indigenous customs, have the right and authority to determine their own membership and, accordingly, shall define the membership of individuals and communities.”
Proposals presented by the representatives of indigenous peoples: Article III. Right to belong to an indigenous people
Proposal by Mirna Cunnigham. “Indigenous peoples, in accordance with their rules of law, customs, and traditions, have the right and authority to determine their own membership.” 
Proposal by Willie Littlechild. “Indigenous peoples and individuals have the right to belong to an indigenous community or nation, in accordance with the traditions and customs of the community or nation concerned.  No disadvantage of any kind may arise from the exercise of such a right.”
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

III.
Indigenous persons and communities have the right to belong to indigenous peoples, in accordance with the traditions and customs of those peoples.
Proposals presented by the states: Article III
Proposal by Canada.  Indigenous peoples may determine their membership in accordance with the traditions and customs of the community concerned, if they so choose.  Indigenous individuals shall not be denied membership in an indigenous community except in accordance with due process of law.  This is without prejudice to the right of an individual to a nationality.   

Proposal by the United States: With respect to Article 3, the U.S. delegation has reflected at length on the concepts embodied in this important article.  Our difficulty is that on the one hand, indigenous individuals should be free to identify themselves as indigenous and states should not be able to interfere with that identification.  On the other hand, indigenous peoples should have the authority to exercise autonomy in determining their own membership.  Therefore, there are competing interests that this article is trying to reflect and that it must balance.  It may be that the American Indian Law Alliance’s idea of separating self-identification from self-membership in an indigenous community may present a way forward.  We will want to study this further.  

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article III of IACHR was reworded in Article VIII of Section Two of the text of the Chair of 2003.

Article VIII.
Right to belong to an indigenous people
Indigenous persons and communities have the right to belong to a given indigenous people, in accordance with the traditions and customs of that people.



ARTICLE IV (TITLE OF THE ARTICLE)

PROPOSED DECLARATION OF THE IACHR:

Title: 
Article IV.
Legal status
REUNIÓN DEL GRUPO DE TRABAJO, NOVIEMBRE DE 1999:
Title: 
Article IV.
Legal status
Proposals presented by the representatives of indigenous peoples Article IV (Title)

Juan León indigenous representative of the Mayan people of Guatemala.  Proposal to title of Article 4. “Legal recognition of indigenous peoples” 
SESIÓN ESPECIAL DEL GRUPO DE TRABAJO, ABRIL DE 2001:

Title:
Article IV.
Legal status
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

Title: 
Article IV.
Legal status
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article IV of IACHR was reworded in Article IX of Section Two of the text of the Chair of 2003.

Article IX.
Juridical personality
ARTICLE IV

PROPOSED DECLARATION OF THE IACHR:


Indigenous peoples have the right to have their legal status fully recognized by the states within their systems.

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

IV.
Indigenous [peoples/populations] have the right to recognition of their full legal personality by the states within the legal systems of those states.

Proposals presented by the states: Article IV.
Legal status
Proposal by  the United States.  States should provide appropriate mechanisms to extend legal status to [recognize the legal status of] indigenous entities [peoples/populations], enabling such [peoples/populations] to operate corporately, or in other comparable effective form, under State law. 

Proposal by Brazil, Chile, and Argentina.  Subject to the specific provisions of each country’s legislation, states shall ensure that legal status is granted to indigenous [peoples/populations], communities, and organizations. 
Proposal by Bolivia. The traditional authorities of indigenous peoples, elected according to their practices and customs, shall have the power to represent these [peoples/populations] and to act in a legal capacity on their behalf. 

Proposals presented by the representatives of indigenous peoples: Article IV.
Legal status
Héctor Huerta, “States shall recognize the right of indigenous peoples in law in keeping with their traditional forms of representation or such legal norms as these peoples may develop. States shall adopt the necessary legislative measures for the recognition of this right.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

Indigenous peoples have the right to have their legal status fully recognized by the states within the legal systems of the states.

Proposal by Panama seconded by Guatemala: States shall recognize the legal status of indigenous peoples, respecting their forms of organization, decision-making institutions, traditional authorities, and forms of self-government, in accordance with the administration of justice in the framework of indigenous law. 

Proposal by Venezuela: States shall recognize the existence of indigenous peoples and communities, their social, political, and economic organization, and their cultures, practices, customs, languages, and religions, in accordance with the particular law of each state.  

Proposal by the United States: States should provide the necessary mechanisms to recognize the legal status of indigenous peoples, enabling such societies to operate corporately, or in other comparably effective manners, under state law. 
This 1999 proposal by Brazil, Chile, and Argentina was endorsed by Chile and Argentina. Subject to the specific provisions of each country’s law, states shall ensure that legal status is granted to indigenous peoples, communities, and organizations. 

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

IV.
Indigenous peoples have the right to recognition of their full legal personality by the states within the legal systems of those states.

Proposals presented by the states: Article IV.
Legal status
Proposal by Canada.  Indigenous peoples have the right to a “legal personality” recognized within the state legal system.  

Proposal by the United States: With respect to Article 4, we believe the Chair’s formulation is far better than the original formulation and are prepared to work from that text as we negotiate further.  We believe that a State should provide the necessary mechanism to recognize the legal status of indigenous peoples, and that an open and transparent process is critical for determining those to whom this declaration would apply.  We note that section one contains definitions and look forward to discussing those ideas further.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article IV of IACHR was reworded in Article IX of Section Two of the text of the Chair of 2003.

Article IX.
Juridical personality

Indigenous peoples and communities have the right to recognition of their juridical personality by the States.  The States shall adopt the necessary measures to ensure that said juridical personality respects the indigenous forms of organization and allows for the full exercise of the rights recognized in this Declaration.
ARTICLE V (TITLE OF THE ARTICLE)
PROPOSED DECLARATION OF THE IACHR:

Title: 
Article V.
Rejection of forced assimilation
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

Article V.
Rejection of assimilation
Proposals presented by the states:
Rejection of [forced or involuntary assimilation (Mexico, Chile, U.S., Colombia, and Ecuador)]. The delegation of Guatemala would like the title to remain without a modifier and the rest of the article to remain as presented in the original document.

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

Article V.
Rejection of assimilation
CONSOLIDATED TEXT PREPARED BY THE CHAIR, 2003: Article V of IACHR was reworded in Article X of Section Two of the text of the Chair of 2003.

Article X.
Rejection of assimilation
ARTICLE V (1)

PROPOSED DECLARATION OF THE IACHR:

1.
Indigenous peoples shall have the right to freely preserve, express and develop all aspects of their cultural identity, untrammeled by any attempt at assimilation.

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 


1.
Indigenous [peoples/populations] have the right to freely maintain, express and develop all aspects of their cultural identity, untrammeled by any attempt at assimilation.

Proposals presented by the states:
Proposal by the United States:
Indigenous people [people/populations] have the right to maintain their distinct cultures, beliefs, religions, and languages, subject to reasonable regulation consistent with international standards. 
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 


1.
Indigenous peoples have the right to freely maintain, express, and develop all aspects of their cultural identity, untrammeled by any attempt at assimilation.

Proposals presented by the states: Article V (1)
1.
Proposal by Chile seconded by Colombia. Indigenous peoples have the right to freely maintain, express, and develop all aspects of their cultural identity.  
1.
Proposal by the United States: Indigenous peoples have the right to freely maintain, express, and develop all aspects of their cultural identity.  

Proposals presented by the representatives of indigenous peoples: Article V (1)
1. 
Proposal by Willie Littlechild, “The states shall not take any action which forces indigenous peoples to assimilate and shall not endorse any theory, or engage in any practice, that imports discrimination, destruction of a culture or the possibility of the extermination or limits the membership of peoples concerned.”
1. 
Proposal by Mirna Cunnigham, “Indigenous peoples have the collective and individual right to maintain and develop their distinct identities and characteristics, including the right to identify themselves as indigenous and to be recognized as such.” 
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

1.
Indigenous peoples have the right to preserve, express, and freely develop their cultural identity in all respects, free from any attempt at assimilation.

Proposals presented by the states: Article V (1)
1.  
Proposal by Canada.   Indigenous peoples and individuals have the collective and individual right to maintain and develop their distinct identities and characteristics, including the right to practice and revitalize their cultural traditions and customs. 

1.
Proposal by the United States: On Article 5, as to the first paragraph, we believe that the maintenance and development of one’s cultural identity is important no only to indigenous peoples, but also important to indigenous individuals.  The paragraph should cover both aspects.  We also believe that the first paragraph must be subject to state law.  For example, certain traditional cultural practices, for example the use of a certain drug during ceremonies, may run afoul of other important interests of a country.  There must be some acknowledgement in this paragraph that state laws are generally applicable and can outweigh a long-standing cultural practice.  

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article V (1) of IACHR was reworded in Article X of Section Two of the text of the Chair of 2003.

Article X. (1) Indigenous peoples have the right to maintain, express, and freely develop their cultural identity in all respects, free from any external attempt at assimilation
ARTICLE V (2)

PROPOSED DECLARATION OF THE IACHR:


2.
The states shall not undertake, support or favor any policy of artificial or forced assimilation of indigenous peoples, destruction of a culture or possibly of the extermination of an indigenous people.

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 


2.
The states shall not (undertake, support, or favor) (should not adopt, support, or favor) any policy of artificial or forced assimilation of indigenous [peoples/populations], destruction of (their) (a) culture or possibly of the extermination of an indigenous [people/population](and its heritage).

Proposals presented by the states: Article V (2)
2.
Proposal by Brazil. States shall refrain from adopting any measure that would result in the forced assimilation of indigenous [people/populations], and from supporting theories or taking actions that entail discrimination, destruction of a culture, or the possibility of genocide. 

2.
Proposal by Paraguay.  States repudiate any attempt at artificial or forced assimilation, and the destruction, of an autochthonous culture, and shall guarantee effective exercise of the previously mentioned right.

Proposals presented by the representatives of indigenous peoples: Article V (2)
National Congress of American Indians. “Indigenous peoples have the collective and individual right not to be subjected to ethnocide or cultural genocide, including the right to prevention of and reparation for:

a.
Any act whose purpose or effect is to deprive indigenous peoples of their integrity as unique peoples, or their cultural values, or their ethnic identity;

b.
Any act whose purpose or effect is to deprive them of their territories or natural resources;

c.
Any type of displacement whose purpose or effect is the violation or prejudice of any of their rights;

d.
Any type of assimilation by or integration into other cultures or lifestyles imposed through legislative, administrative, or other measures;

e.
Any type of propaganda directed against them.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 


2.
The states (shall not undertake, support, or favor) (should not adopt, support, or favor) any policy involving the artificial or forced assimilation of an indigenous people, the destruction of (its) (a) culture, or any possibility of the extermination of an indigenous [people](and its heritage).

Proposals presented by the states: Article V (2)
2.
Proposal by Canada: 
The states (shall not undertake, support, or favor) (should not adopt, support, or favor) any policy involving the artificial or forced assimilation of an indigenous people, the destruction of (its) (a) culture, or any possibility of the extermination of an indigenous [people](and its heritage).

The states shall not undertake, support, or favor any policy with the intended effect of [artificial or] enforced assimilation of indigenous peoples [, destruction of a culture, or the possibility of the extermination of any indigenous peoples.] (Canada).  The delegation of Canada proposes that a separate article be incorporated in the text to deal with the issue of genocide.  The following language is proposed:  “Indigenous peoples have the right not to be subjected to any section of genocide as defined at international law.” (Canada)
2. 
Proposal by the United States: 
The states shall not support or pursue any policy of involuntary assimilation of indigenous peoples, destruction of their cultures, or their eradication as distinct entities.  
2.
Proposal by Panama: 
States shall not adopt, support, or favor any policy of assimilation that could lead to the destruction of an indigenous people.  

2.
Proposal by Brazil: 
States shall refrain from adopting any measure that would result in the forced assimilation of indigenous peoples and from supporting theories or taking actions that entail discrimination, destruction of a culture, or the possibility of genocide.

2. 
This 1999 proposal by Paraguay was endorsed by Colombia and Chile: States repudiate any attempt at artificial or forced assimilation or the destruction of an indigenous culture, and shall guarantee the effective exercise of this right. [.]

2. 
Proposal by Venezuela: 
States, together with all of society, will deal with any outside attempt that could possibly lead to involuntary assimilation or to the extermination of indigenous cultures.  
Proposals presented by the representatives of indigenous peoples: Article V (2)
Proposal by Mirna Cunnigham, Consequently, they have, inter alia, the collective and individual right not to be subjected to cultural ethnocide or genocide, including the prevention of and reparations for:

a. Any act that has the effect or intended effect of taking from them their wholeness as distinctive peoples, their cultural values, or their ethnic identity;

b. Any act that has the effect or intended effect of taking from them their lands, territories, or natural resources;

c. Any form of displacement that has the effect or intended effect of violating any of their rights;

d. Any form of assimilation or integration into other cultures or ways of life imposed upon them by legislative, administrative, or other measures;

e. Any form of propaganda directed against them.

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

2.
The states shall not adopt, support, or favor any policy involving the artificial or forced assimilation of an indigenous people, the destruction of a culture, or any possibility of the extermination of an indigenous people.
Proposals presented by the states:
Proposal by Canada.  States shall not take or permit measures aimed at depriving indigenous individuals or peoples of their cultural values or ethnic identities through their denigration, or their forced assimilation.  Canada had suggested the following text on genocide in April, 2001:
Indigenous peoples have the right not to be subject to any action of genocide as defined at international law.

2.
Proposal by the United States: As to the second paragraph, we are concerned that the phrase “destruction of their culture” is too broad.
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article V (2) of IACHR was reworded in Article X (2) and (3) of Section Two of the text of the Chair of 2003.

Article X (2).
The States shall not adopt any policy to assimilate the indigenous peoples or to destroy their cultures.


Article X (3).
Indigenous peoples have the right to not be subjected to any form of genocide or attempts to exterminate them.

ARTICLE VI (TITLE OF THE ARTICLE)
PROPOSED DECLARATION OF THE IACHR:

Title: 
Article VI.
Special guarantees against discrimination
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Title: 
Article VI.
Special guarantees against discrimination
Proposals presented by the states: Article VI (Title)
Proposal by Mirna Cunnigham, representative of indigenous peoples of Nicaragua: “Special measures against discrimination.” 
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

Proposals presented by the representatives of indigenous peoples: Article VI (Title)
Proposal by Mirna Cunnigham. Special guarantees against discrimination [special measures against discrimination] 
Proposal by Serafín Thaayrohyadí Bermúdez. Special guarantees against discrimination, xenophobia, and racism
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article VI of IACHR was reworded in Article XI:

Article XI.
Special guarantees against racism, racial discrimination, xenophobia, and related forms of intolerance
ARTICLE VI (1)

PROPOSED DECLARATION OF THE IACHR:


1.
Indigenous peoples have the right to such special guarantees against discrimination as may be required for full enjoyment of internationally and nationally recognized human rights, and as to any measures necessary to enable indigenous women, men and children to exercise their, civil, political, economic, social, cultural and spiritual rights without any discrimination.  The states recognize that violence used against persons because of their gender and age obstructs and nullifies the exercise of those rights.

MEETING OF THE WORKING GROUP, NOVEMBER 1999: Article VI (1)

1.
Indigenous [peoples/populations] have the right to such (special guarantees) (have recourse to the guarantees contemplated under domestic legislation) against discrimination as may be required for full enjoyment of internationally and nationally recognized human rights, and to any measures necessary to enable indigenous women, men and children to exercise their civil, political, economic, social, cultural and (religious) (spiritual) rights (and their cosmovisions) (without any discrimination).  The states recognize that violence used against persons because of their (race, creed) gender or age (or political or religious affiliation) obstructs and nullifies the exercise of those rights.

Proposals presented by the states: Article VI (1)
1.
Proposal by the United States. Where circumstances warrant, States should take measures to enable indigenous individuals to exercise fully and effectively all their human rights and fundamental freedoms without any discrimination.  States are encouraged to take “special measures” aimed at the immediate, effective, and continuing improvement of indigenous economic and social conditions.  
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 


1.
Indigenous peoples have the right to such (special guarantees) (avail themselves of the guarantees provided under domestic law) against discrimination as may be required for full enjoyment of internationally and nationally recognized human rights, and any measures necessary to enable indigenous women, men, and children to exercise their civil, political, economic, social, cultural, and (religious) (spiritual) rights (and their world views) (without discrimination).  The states recognize that violence against persons because of their (race, creed) gender or age (or political or religious affiliation) obstructs and nullifies the exercise of those rights.

Proposals presented by the states: Article VI (1)
1.
Proposal by the United States. Where circumstances warrant, States should take measures to enable indigenous individuals to exercise fully and effectively all their human rights and fundamental freedoms without any discrimination.  States are encouraged to take “special measures” aimed at the immediate, effective, and continuing improvement of indigenous economic and social conditions. 

1.
Proposal by Canada: 
Indigenous peoples have the right to protection from discrimination.  States are encouraged to take special measures against discrimination as may be required for full enjoyment of internationally and nationally recognized human rights and to take any measures necessary to enable indigenous women, men, and children to exercise their civil, political, economic, social, cultural, and spiritual rights.  

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

1.
Indigenous peoples have the right to special guarantees against discrimination that might be required for the full enjoyment of internationally and nationally recognized human rights, as well as to the necessary measures to allow indigenous women, men, and children to exercise their civil, political, economic, social, cultural, and spiritual rights without discrimination.  The states recognize that violence against persons for reasons of gender or age hinders or nullifies the exercise of those rights.
Proposals presented by the states: Article VI (1)
VI.
Proposal by Canada.  Indigenous peoples have the right to protection from discrimination.  States are encouraged to take special measures against discrimination as may be required for full enjoyment of international and nationally recognized human rights and to take any measures to enable indigenous women, men and children to exercise their civil, political, economic, social, cultural and spiritual rights.

VI.
Proposal by the United States: As to Article 6, while we appreciate the Chair’s rewording of this paragraph, we still find ourselves strongly preferring the formulation we tabled a few years ago.  We have difficulty in viewing the right of non-discrimination as a right of protection from discrimination.  We believe the wording of the paragraph must accord with the wording of the International Covenant on Civil and Political Rights, a treaty to which all of our countries are party.  Therefore, we strongly prefer to retain our earlier proposal, although we are also willing to add a stronger statement on the principle of non-discrimination and its application to indigenous individuals.  We also have difficulty with a requirement that states shall adopt special measures against discrimination; we prefer a formulation which encourages states to take measures aimed at immediate, effective and continuing improvement of indigenous economic and social conditions.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article VI (1) of IACHR was reworded in Article XI (1) of the consolidated text of the Chair.  Article XI.

Article XI (1).
Indigenous peoples have the right to protection from racism, racial discrimination, xenophobia, and related forms of intolerance.  In this regard, the States shall adopt special measures, when necessary, for the full enjoyment of internationally and nationally recognized human rights, and shall adopt all necessary measures so that indigenous women, men, and children can enjoy their civil, political, economic, social, cultural, and spiritual rights.

ARTICLE VI (2)

PROPOSED DECLARATION OF THE IACHR:

2.
Indigenous peoples have the right to full participation in the prescription of such guarantees.

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

2.
Indigenous [peoples/populations] have the right to full participation in the prescription (and exercise) of such guarantees.

Proposals presented by the states: Article VI (2)
2
Proposal by the United States.
All rights and freedoms herein are equally guaranteed to indigenous women and men.  States recognize that gender-based violence impedes and undermines the exercise of those rights. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

2.
Indigenous peoples have the right to full participation in the prescription (and exercise) of such guarantees.

Proposals presented by the states: Article VI (2)
2.
Proposal by the United States: All rights and freedoms herein are equally guaranteed to indigenous women and men.  States recognize that gender-based violence impedes and undermines the exercise of those rights. 

2.
Proposal by Canada: Indigenous peoples shall be consulted in the prescription of such protection.
Proposals presented by the representatives of indigenous peoples: Article VI (2)
2.
Proposal by Mirna Cunnigham, representative of indigenous peoples of Nicaragua: “States shall take measures, including the imposition of civil and criminal penalties, to ensure that indigenous peoples are not subjected to acts of discrimination.


Indigenous peoples, so that they may fully enjoy their nationally and internationally recognized human rights, have the right to special measures that may have to be taken against discrimination.


Special attention will be paid to discrimination against indigenous women and girls.


Indigenous peoples have the right to participate fully in, and give their consent for, the design and implementation of such special measures.”  

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article VI (2) of IACHR was reworded in Article XI (2) of the consolidated text of the Chair.


2.
Indigenous peoples have the right to participate in the determination of those special guarantees.  

PROPOSED ADDITIONAL ARTICLE IN THE SECOND SECTION OF THE IACHR DRAFT


At the request of representatives of the states and of indigenous peoples, the Chair’s 2003 consolidated text contains a new article aimed at preventing gender-based discrimination.

Article VII
Gender equality

All the rights and freedoms recognized in this Declaration and guaranteed equally to indigenous women and men.  States condemn violence based on gender or age, which hinders and undermines the exercise of those rights.

SECTION THREE

Explanatory note:  Section Three was dealt with at the Working Group Meeting of November 1999, at the Special Session of the Working Group of April 2001 (articles 2 to 7, although there were other articles for which written proposals were presented) and at the Special Session of March 2002.  Furthermore, references to the Proposed Declaration of IACHR and the consolidated text of the Chair of 2003 were included.

TITLE OF THE SECTION

PROPOSED DECLARATION OF THE IACHR:

Title: SECTION THREE.  CULTURAL DEVELOPMENT
MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Title: SECTION THREE.  CULTURAL DEVELOPMENT
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:

Title: SECTION THREE.  CULTURAL DEVELOPMENT
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

Title: section three:  right to cultural integrity
Proposals presented by the representatives of indigenous peoples:

1. Proposal by Héctor Huertas G. Change the title of the section to:  Development of cultural identity

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Title: SECTION THREE: CULTURAL IDENTITY


ARTICLE VII (TITLE OF THE ARTICLE)

PROPOSED DECLARATION OF THE IACHR:

Title: 
Article VII.
Right to cultural integrity
MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999:

Title: 
Article VII.
Right to cultural integrity
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

Title: 
Article VII.
Right to cultural integrity
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

Title: 
Article VII.
Right to cultural integrity
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article VII of IACHR was retaken in Article XII of Section Three of the text of the Chair of 2003.

Title: Article XII.
Right to cultural identity
ARTICULO VII (1)

PROPOSED DECLARATION OF THE IACHR:

1.
Indigenous peoples have the right to their cultural integrity and their historical and archeological heritage, which are important both for their survival and for the identity of their members.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

1.
Indigenous [peoples/populations] have the right to their cultural integrity, [and their historical and archeological heritage,] which are important both for their (continuity as a society) (survival) and for the identity of their members.

Proposals presented by the states: Article VII (1)
1.
Proposal by the United States. States should respect the cultural integrity of indigenous [peoples/populations], their relationship with their own lands and environment, as well as their historical and archaeological heritage, which are important to the identity of the members of their groups and their ethnic survival. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

1. Indigenous peoples have the right to their cultural integrity [, and their historical and archeological heritage], which is/are important both for their (continuity as a society) (survival) and for the identity of their members.

Proposals presented by the states: Article VII (1)
1.
Proposal by Canada.  Indigenous peoples have the right to pursue their cultural development and the right to enjoy their culture, which are important both for their survival and for the identity of their members. 

1.
Proposal by Chile.  Indigenous peoples have the right to preserve their culture and their historic, archaeological, and architectural heritage, which are important for their survival, for the identity of their members, and for the enrichment of their own states.  

1.
Proposal by Panama. Indigenous peoples have the right to their cultural identity, which is intimately linked to their world view, ancestral wisdom, and spiritual relationship with nature, for survival and future continuity.  

1.
Proposal by Colombia.  Indigenous peoples have the right to their cultural identity, or to its development, which are important for their survival and for the identity of their members.  

Proposals presented by the representatives of indigenous peoples: Article VII (1)
1.
Proposal by Tarcila Rivera.  “Indigenous peoples have the right to their cultural integrity, their living heritage, and their ceremonial centers, which are important to their continuity and the identity and dignity of their members.”  

1.
Proposal by Celso Oliveira.  “Indigenous peoples have the right to their cultural identity and their historic and archaeological heritage.”  
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

1.
Indigenous peoples have the right to their cultural integrity and their historical and archeological heritage, which are important both for their survival and for the identity of their members.
Proposals presented by the states: Article VII (1)
1.
Proposal by Venezuela. Indigenous peoples have the right to maintain their ethnic identity, the right to their forms of social, political, and economic organization, their historic and archaeological heritage, world view, values, and spirituality, and to maintain their own practices, habits, and customs, which are essential components of their survival, the identity of their members, and the social continuity of the states themselves
1.
Proposal by Panama.  Indigenous peoples, in the exercise of the right to self-determination, have the right to their cultural integrity, which is intimately linked to their world view, ancestral wisdom, and spiritual relationship to nature, for the social, economic, and political continuity of their members. 

Proposals presented by the representatives of indigenous peoples: Article VII (1)
1. Proposal by Héctor Huertas G. Indigenous peoples have the right to their cultural integrity, and the integrity of their cultural and ancestral heritage, which are important for their collective continuity and for the identity of their members and of states.

1.
Proposal by Emeterio Cumes [representative of the Intercontinental Corporativist Society (SCI)]. The states hereby make political commitments to guarantee, promote, protect, develop, disseminate, and respect the cultural integrity and identity of indigenous peoples with respect to their scientific and technological heritages and values, traditions, customs, languages, dress, religion, spirituality, practices, work, arts, and intellectual property rights over all past, present, and future creation and invention.

1. Proposal by Máximo Paredes (Spu Mallku del Parlamento Aymara (P:P:G:A.).  Indigenous peoples have the collective customary right to the heritage of cultural integrity; to revitalize, reinforce, use, develop, and transmit from generation to generation, and to support pluriculturality in the philosophical, ideological, and cosmogonic spheres (our spirituality) of their own political structure.  This constitutes the fundamental basis of the right to self-determination, and shall be applied in every state of the Hemisphere.
1.
Proposal of various representatives of indigenous peoples: (The National Congress of American Indians, the Indian Law Resource Center, the Native American Rights Fund, the Amerindian Peoples Association of Guyana, the Carib Council of Dominica, the Metis Nation (Canada) as represented by the Metis National Council, Brooklyn Rivera, YATAMA Main Leader, the Maya Leaders Alliance of Southern Belize, the World Indigenous Association, and the Haudenosaunee Confederacy).  

“Indigenous peoples have the right to their cultural integrity and their historical and archeological heritage.”
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article VII (1) of IACHR was retaken in Article XII (1) of Section Three of the text of the Chair of 2003.
1.
Indigenous peoples have the right to their cultural integrity and to their historical and ancestral heritage, which are important for their collective continuity, and for their identity and that of their members and their States
ARTICLE VII (2)

PROPOSED DECLARATION OF THE IACHR:

2.
Indigenous peoples are entitled to the restitution of property of which they have been dispossessed, and when that is not possible, to compensation on a basis no less favorable than the standard recognized by international law.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

[2.
Indigenous [peoples/populations] are entitled to the restitution of property of which they have been dispossessed, [or, when that is not possible, to compensation on a basis no less favorable than the standard recognized by international law.]]

Proposals presented by the states: Article VII (2)
2.
Proposal by Brazil. Eliminate paragraph 2.

2.
Proposal by Mexico. Indigenous [peoples/populations] have the right to own their heritage and to restitution if they have been dispossessed of it. 

2.
Proposal by the United States. States should provide an effective legal framework for the protection of indigenous culture, including, where appropriate, mechanisms for the repatriation of cultural property. 
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

[2.
Indigenous peoples are entitled to the restitution of property that is a part of that heritage and of which they have been dispossessed, [or, when that is not possible, to compensation on a basis no less favorable than the standard recognized by international law.]]  

Proposals presented by the states: Article VII (2)
2.
Proposal by Venezuela. Venezuela prefers to keep 

2.
Proposal by Canada: States shall make best efforts to facilitate, in accordance with international and domestic law, the return to indigenous peoples of any of their cultural property of which historically they have been wrongfully dispossessed.  [Where this is not possible, indigenous peoples are entitled to compensation on a basis no less favorable than the standard recognized by international law.] Indigenous peoples have the right of access to legal procedures for the return of their cultural property which is taken from them in violation of the law.  

2.
Proposal by Brazil, endorsed by Argentina: Indigenous peoples are entitled to the restitution of property that is a part of that heritage and of which they have been dispossessed, or, when that is not possible, to compensation. 
2.
Proposal by Colombia. Colombia proposes that subparagraph 2 be deleted.
2.
Proposal by Panama: 
The states recognize and respect indigenous lifestyles, economic and political structures, customs, traditions, forms of social organization, institutions, practices, beliefs, values, world views, art, dance, music, and languages.  

2.
Proposal by Mexico: Indigenous peoples have the right to own their heritage and to restitution if they have been dispossessed of it, in keeping with the domestic law of the states.

2.
Proposal by the United States: States should provide an effective legal framework for the protection of indigenous culture, including, where appropriate, mechanisms for the repatriation of cultural property. 

Proposals presented by the representatives of indigenous peoples: Article VII (2)
2.
Proposal by Paulo Celso Oliveira, representative of indigenous peoples of Brazil: “Indigenous peoples have the right to restitution of property of which they have been dispossessed.”  

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

2.
Indigenous peoples are entitled to the restitution of property of which they have been dispossessed, 
and when that is not possible, to compensation on a basis no less favorable than the standard recognized by international law.
Proposals presented by the states: Article VII (2)
2.
Proposal by Panama.  Indigenous peoples have the right to the restitution of property that is part of the heritage of which they have been dispossessed or, when that is not possible, to fair and equitable compensation on a basis no less favorable than the standard recognized by international law.
2.
Proposal by Canada.  Indigenous peoples are entitled to the restitution of property that is part of that heritage, and of which they are wrongfully dispossessed, or when that is not possible, to fair compensation.

Proposals presented by the representatives of indigenous peoples:

2.
Proposal by Héctor Huertas G. (representing the Indigenous Organizations of Panama).  Indigenous peoples have the right to their cultural integrity, and the integrity of their cultural and ancestral heritage, which are important for their collective continuity and for the identity of their members and of states.

2.
Proposal of various representatives of indigenous peoples: (The National Congress of American Indians, the Indian Law Resource Center, the Native American Rights Fund, the Amerindian Peoples Association of Guyana, the Carib Council of Dominica, the Metis Nation (Canada) as represented by the Metis National Council, Brooklyn Rivera, YATAMA Main Leader, the Maya Leaders Alliance of Southern Belize, the World Indigenous Association, and the Haudenosaunee Confederacy). “Indigenous peoples have a right to restitution in respect of the property of which they have been dispossessed.”
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article VII (2) of IACHR was retaken in Article XII (2) of Section Three of the text of the Chair of 2003.

2.
Indigenous peoples have the right to restitution of the property that is part of that heritage of which they have been dispossessed, or, when restitution is not possible, to fair and equitable compensation.
ARTICLE VII (3)

PROPOSED DECLARATION OF THE IACHR:

3.
The states shall recognize and respect indigenous lifestyles, customs, traditions, forms of social, economic and political organization, institutions, practices, beliefs, values, clothing, and languages.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

3.
The states recognize and (respect) (promote respect for) indigenous lifestyles, customs, traditions, forms of social organization, institutions, practices, (beliefs, values), (cosmovisions) clothing, and languages.

Proposals presented by the states: Article VII (3)
3.
Proposal by the United States. States should take appropriate measures to prevent discrimination based on indigenous lifestyles, customs, traditions, forms of social organization, use of dress, languages, and dialects, and other cultural practices. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

3.
The states [will recognize] and [respect] indigenous ways of life, world views, customs, practices and customs, traditions, forms of social, economic, and political organization, institutions, practices, beliefs, values, clothing, art, dance, music, and languages.  (Chile, Panama, Ecuador, Peru, Guatemala, and Colombia)  *Canada requests that “will recognize” be placed in square brackets.

Additional paragraph 
States should take the necessary measures to prevent discrimination based on indigenous ways of life, customs, traditions, forms of social organization, dress, languages, and other cultural practices. (1999 United States proposal, amended, corresponding to the second part of this paragraph 3)

Proposals presented by the representatives of indigenous peoples: Article VII (3)
3.
Proposal by Paulo Celso Oliveira: “The states shall recognize and respect indigenous ways of life, customs, forms of social, economic, and political organization, institutions, practices, beliefs and values, use of dress, and languages.”)

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

3.
The states shall take effective measures to enable indigenous peoples to understand administrative, legal, and political rules and procedures, and to be understood in relation to these matters.  In areas where indigenous languages predominate, states shall expend the necessary efforts to have them established as official languages and to grant them the same status that is accorded to non-indigenous official language.
Proposals presented by the representatives of indigenous peoples: Article VII (3)
3.
Proposal of various representatives of indigenous peoples: (The National Congress of American Indians, the Indian Law Resource Center, the Native American Rights Fund, the Amerindian Peoples Association of Guyana, the Carib Council of Dominica, the Metis Nation (Canada) as represented by the Metis National Council, Brooklyn Rivera, YATAMA Main Leader, the Maya Leaders Alliance of Southern Belize, the World Indigenous Association, and the Haudenosaunee Confederacy).  


“The States shall recognize and respect indigenous ways of life, customs, traditions, forms of social, economic and political organization, institutions, practices, beliefs and values, use of dress, and languages.”
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article VII (3) of IACHR was retaken in Article XII (3) of Section Three of the text of the Chair of 2003.

3.
The States shall guarantee respect for and non-discrimination against the indigenous ways of life, world views, usages and customs, traditions, forms of social organization, institutions, practices, beliefs, values, dress, and languages.


ARTICLE VIII (TITLE OF THE ARTICLE)

PROPOSED DECLARATION OF THE IACHR:

Title: 
Article VIII.
 Concepts and language
MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999:

Title: 
Article VIII.
 Logical conceptions and language
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Title: 
Article VIII.
 Logical conceptions and language
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

Title: 
Article VIII.
 Logical conceptions and language
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article VIII of IACHR was retaken in Article XIII of Section Three of the text of the Chair of 2003.

Article XIII.
Logical conceptions and language
ARTICLE VIII (1)

PROPOSED DECLARATION OF THE IACHR:

1.
Indigenous peoples have the right to their own languages, philosophy, and concepts as a component of national and universal culture, and as such, shall respect them and facilitate their dissemination thereof in consultation with the peoples involved.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 


1.
Indigenous [peoples/populations] have the right to their own languages, philosophy, and (cosmovision) [logical conceptions] as a component of national and universal culture, and as such, the states shall recognize, respect, and promote them, (in consultation with the [peoples/populations] involved.)

Proposals presented by the states: Article VIII (1)
1.
Proposal by the United States. States recognize that indigenous languages, philosophy, and outlook are a component of national and universal culture, and, as such, states should respect them and, where appropriate, facilitate their dissemination. 

Proposals presented by the representatives of indigenous peoples: Article VIII (1)
1.
Proposal by the Indian Law Resource Center: "Indigenous peoples and individuals have the right to preserve and practice their indigenous language, philosophy, and outlook as a necessary expression of their distinct culture.  The states shall take appropriate measures to protect the exercise of this right."

1.
Proposal by the Natural Congress of American Indians: 
“Indigenous peoples have the right to revitalize, use, develop, and transmit to future generations their histories, languages, oral traditions, philosophies, writing systems, and literature, and to designate and retain their own names for communities, places, and persons.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

1.
Indigenous peoples have the right to their own languages, philosophy, and concepts as a component of national and universal culture and, as such, the states shall respect them and facilitate their dissemination thereof, in consultation with the peoples involved.

Proposals presented by the states: Article VIII (1)
1. 

Proposal by Venezuela.  Proposal of the chair, with the underscored amendment:  “Indigenous peoples, as members of multiethnic and pluircultural societies, have the right to use ...” [from this point on, the paragraph remains unchanged].

1. Proposal by Colombia.  Indigenous peoples, as components of national and universal cultures, have the right to revitalize, use, develop, and transmit to future generations their histories, languages, oral traditions, philosophies, concepts, writing systems, and literature, and to designate and retain their own names for communities, places, and persons.  The states shall take appropriate measures to protect the exercise of this right.

1. 

Proposal by Panama. Indigenous peoples have the right to their own languages, philosophy, and concepts, as components of national and universal culture and, as such, the states shall recognize, respect, and promote them, in consultation with the peoples concerned.

Proposals presented by the representatives of indigenous peoples: Article VIII (1)
1.
Proposal by Máximo Paredes.  Indigenous peoples have the right to legal recognition of all components of the customary control of the territories they have traditionally occupied:  the land, the natural resources thereon, and subsoil, which shape the ecosystems and biodiversity.  Water is the blood that runs through the veins of mother earth, “Pacha Mama,” the air, the wind, and all the heavenly bodies produce food for mankind.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article VIII of IACHR was retaken in Article XIII (1) of Section Three of the text of the Chair of 2003.

1.

Indigenous peoples have the right to use, develop, revitalize, and transmit to future generations their own histories, languages, oral traditions, philosophies, systems of writing, and literature; and to designate and retain their own names for their communities, members, and places.  The States shall adopt adequate measures to protect the exercise of this right, in consultation with the peoples concerned.
ARTICLE VIII (2)

PROPOSED DECLARATION OF THE IACHR:

2.
The states shall take measures to promote and ensure that radio and television programs are broadcast in the indigenous languages in areas having a strong indigenous presence, and to support the creation of indigenous radio stations and other means of indigenous communications.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

2.
The states shall take measures to promote [and ensure] that radio and television programs are broadcast in the indigenous languages in areas having a strong indigenous presence, and to support the creation of indigenous radio stations and other means of indigenous communications.
Proposals presented by the states: Article VIII (2)
2.
Proposal by the United States.To encourage diversity of voices and viewpoints, states should take appropriate measures under their national systems wherever possible to facilitate radio and television broadcasts in indigenous languages in regions having large indigenous populations, and to encourage the development of indigenous radio stations and other media. 

2.
Proposal by Mexico. The states shall take measures to promote and ensure that indigenous languages are used by radio and television stations in areas having a strong indigenous presence, and to support the creation of indigenous means of communication. 

Proposals presented by the representatives of indigenous peoples: Article VIII (2)
2.
Proposal by theIndian Law Resource, 1999 "Where there is a strong indigenous presence, the states shall take measures to ensure that broadcast radio and television programs are broadcast in the appropriate indigenous languages.  The state shall also support the creation of indigenous radio stations and other media."
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

2.
Indigenous peoples shall be entitled: a) to establish and set in motion their own educational programs, institutions and facilities; b) to prepare and implement their own educational plans, programs, curricula and teaching materials; and c) to train, educate and accredit their teachers and administrators. The states shall take steps to ensure that such systems guarantee equal educational and teaching opportunities for the general population as well as complementarity with the national educational systems.

Proposals presented by the states: Article VIII (2)
2.
Proposal by Venezuela.  “The states shall adopt measures to ensure that the official media broadcast programs in the indigenous languages in areas with indigenous presence.  The state shall also support the creation of radio stations and other means of indigenous communication.”

2.

Proposal by Colombia. The states shall take measures to promote and encourage the broadcasting of radio and television programs in indigenous languages in areas having a strong indigenous presence and to support the creation of radio stations and other means of indigenous communication.

2.

Proposal by  Panama The states shall take measures to promote and ensure that programs are broadcast in indigenous languages by radio and television stations in indigenous territories and non-indigenous areas having an indigenous presence and to support the creation of radio stations and other means of indigenous communication.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article VIII of IACHR was retaken in Article XIII (2) of Section Three of the text of the Chair of 2003.

Article XIII (2).  The States shall take measures to promote the broadcast of radio and television programming by the mass media in indigenous languages in regions with a large indigenous presence.  The States shall also support the creation of indigenous radio stations and other means of communication.

ARTICLE VIII (3)

PROPOSED DECLARATION OF THE IACHR:

3.
The states shall take effective measures to enable indigenous peoples to understand administrative, legal and political rules and procedures, and to be understood in relation to these matters. In areas where indigenous languages are predominate, states shall expend the necessary efforts to have them established as official languages and to grant them the same status that is accorded to non‑indigenous official languages.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

3.
The states shall take effective measures to enable indigenous [peoples/populations] to understand administrative, legal and political rules and procedures, and to be understood in relation to these matters. In areas where indigenous languages predominate, states shall expend the necessary efforts to have them established as official languages [and to grant them the same status that is accorded to non-indigenous official languages].

Proposals presented by the states: Article VIII (3)
3. 
The states shall take effective measures to enable indigenous [peoples/populations] to understand administrative, legal and political rules and procedures, and to be understood in relation to these matters. In areas where indigenous languages predominate, states shall expend the necessary efforts to have them established as official languages [and to grant them the same status that is accorded to non-indigenous official languages].

3.
Proposal by the United States. States should take measures to enable indigenous [peoples/populations] to understand and to be understood when dealing with laws and administrative, legal, and political procedures.
3.
Proposal by Mexico. The states shall take effective measures to enable indigenous [peoples/populations] to have full access to state jurisdiction in their own languages. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: This was not considered during the meeting, but there were written proposals.  
Proposals presented by the representatives of indigenous peoples: Article VIII (3)
3.
Written proposal by Paulo Celso Oliveira, representative of indigenous peoples of Brazil: For greater consistency and to give due consideration to the question of the state’s responsibilities, the words “shall expend efforts” in the second sentence of paragraph 3 should be replaced by “shall take measures.”  Since state action is required only where indigenous peoples “predominate,” the stronger wording would not impose an unjust burden on the state.

3.
Written proposal by the Indian Law Resource Center. “Where there is a strong indigenous presence, the states shall take measures to ensure that broadcast radio and television programs are broadcast in the appropriate indigenous languages. The state shall also support the creation of indigenous radio stations and other media.” 
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

3.
The states shall take effective measures to enable indigenous peoples to understand administrative, legal and political procedures, and are stood in relation to these matters.  In areas where indigenous languages predominate, states shall expend the necessary efforts to have them established as official languages and to grant them the same status that is accorded to non-indigenous official languages.
Proposals presented by the states: Article VIII (3)
3.
Proposal by Colombia: Include at the end of the text proposed by the Chair: “... within their indigenous territories.”
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article VIII of IACHR was retaken in Article XIII (3) of Section Three of the text of the Chair of 2003.

3.
The States shall take effective measures so that the members of the indigenous peoples can understand administrative, judicial, and political rules and procedures, and be understood in such proceedings.  The States shall make the necessary efforts for the indigenous languages to be established as official languages in the areas where indigenous languages predominate.
ARTICLE VIII (4)

PROPOSED DECLARATION OF THE IACHR:

4.
Indigenous peoples have the right to use their indigenous names, and to have the states recognize them as such.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

4.
Indigenous [peoples/populations] have the right to use their indigenous names, and to have the states recognize them as such.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

4. 
Indigenous peoples have the right to use their indigenous names, and to have the states recognize them as such.

Proposals presented by the states: Article VIII (4)
4.
Proposal by Colombia: If paragraph No. 1 is approved, paragraph No. 4 would be unnecessary, as it would be subsumed within it (in keeping with the proposal of Mr. Celso Oliveira)..

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article VIII (4) of IACHR was retaken in Article XIII (1) of Section Three of the text of the Chair of 2003.

1.
Indigenous peoples have the right to use, develop, revitalize, and transmit to future generations their own histories, languages, oral traditions, philosophies, systems of writing, and literature; and to designate and retain their own names for their communities, members, and places.  The States shall adopt adequate measures to protect the exercise of this right, in consultation with the peoples concerned.



ARTCLE IX (TITLE OF THE ARTICLE)
PROPOSED DECLARATION OF THE IACHR:

Title: 
Article IX.
Education
MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Title: 
Article IX.
Education
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

Title: 
Article IX.
Education
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article IX of IACHR was retaken in Article XIV of Section Three of the text of the Chair of 2003.

Title: 
Article XIV.
Education
ARTICLE IX (1)

PROPOSED DECLARATION OF THE IACHR:

1.
Indigenous peoples shall be entitled: a) to establish and set in motion their own educational programs, institutions and facilities; b) to prepare and implement their own educational plans, programs, curricula and teaching materials; and c) to train, educate and accredit their teachers and administrators.  The states shall take steps to ensure that such systems guarantee equal educational and teaching opportunities for the general population as well as complementarity with the national educational systems.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals
MEETING OF THE WORKING GROUP, NOVEMBER 1999:

1.
(Taking into consideration the minimum standards set by the competent state authority, (in countries in which national curricula are in force,) for the national education system,) Indigenous [peoples/populations] shall be entitled: (a) to establish and set in motion their own educational programs, institutions and facilities; (b) to prepare and implement their own educational plans, programs, curricula, and teaching materials; and (c) to train, educate, and accredit their teachers and administrators, (in consultation with the competent state authorities and in accordance with applicable education laws and standards).  [The states shall take steps to ensure that such systems guarantee equal educational and teaching opportunities for the general population as well as complementarity with the national educational systems.]

Proposals presented by the states: Article IX (1)
1.
Proposal by the United States. States should recognize the authority of indigenous [peoples/populations] to (a) establish and operate their own educational programs, institutions, and facilities; (b) to prepare and apply their own educational plans, programs, curricula, and materials; and (c) to train and accredit their own teachers and administrators, provided that indigenous educational programs meet generally applicable minimum state requirements in the field of education. 
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals. 

Proposals presented by the states: Article IX (1)
1.
Proposal by Panama.  Indigenous peoples shall have the right to intercultural bilingual education that incorporates their world view, history, knowledge, values, spiritual practices, and lifestyles.  Systems of basic and higher education include the right:  (a) to determine and implement their own educational programs, institutions, and facilities; (b) to prepare and implement their own educational plans, curricula, programs, and teaching materials; and (c) to educate, train, and accredit their teachers and administrators

1. Proposal by Canada.  Indigenous individuals, particularly children, have the right to all levels and forms of education of the State on the same basis as other members of the society…

Proposals presented by the representatives of indigenous peoples: Article IX (1)
1.
Proposal by Héctor Huertas G.  (Representing the Indigenous Organization of Panama)
Indigenous peoples have the right to intercultural education and, by virtue of that right: (a) to determine and implement their own educational programs, institutions, and facilities; (b) to prepare and implement their own educational plans, programs, curricula, and teaching materials; and (c) to educate, train, and accredit their teachers and administrators.  The states shall take steps to ensure that such systems guarantee equal educational and teaching opportunities for the general population, as well as complementarity with the national educational systems..

1.
Proposal by Emeterio Cumes (Representative of the Intercontinental Corporativist Society (SCI) – Guatemala) The states shall respect and support indigenous peoples in formulating and establishing their own educational programs, curricula, institutions, facilities, and systems, and in educating, training, and accrediting their own teachers and administrators.  To that end, the states shall allocate financial, technical, and material resources and other technological elements to ensure quality of education and equal opportunity for indigenous peoples with respect to education and lifestyle.

1.
Proposal by Lola Veliz (Representative of the Aymara Parliament (PPGA)).  Indigenous peoples have the right:

a. To provide institutions, facilities, and laboratory equipment at the different indigenous educational levels and for human resource training.

b. To an education involving plans, programs, and curriculum that pertain to their cultural identity, thereby affording indigenous peoples the right to self-determination.

c. To educate and train teachers, and accredit teacher training in the framework of the cosmic, ideological, and cosmogonic philosophy of nature (spirituality), and of their own political structure, for the continuation and survival of the indigenous peoples of the Hemisphere.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article IX (1) of IACHR was retaken in Article XIV (2) of Section Three of the text of the Chair of 2003.

Artículo XIV (2).  Indigenous peoples have the right to:


a.
define and implement their own educational programs, institutions, and facilities;


b.
prepare and apply their own plans, programs, curricula, and teaching materials; and,


c.
educate, train, and accredit their teachers and administrators.


The States shall take the necessary measures to ensure that the indigenous education systems guarantee equal educational opportunity and teachers for the general population and complementarity with the national educational systems. 
ARTICLE IX (2)

PROPOSED DECLARATION OF THE IACHR:

2.
When indigenous peoples so desire, educational systems shall be conducted in the indigenous languages and shall incorporate indigenous content, and they shall also be given the necessary training and means for complete mastery of the official language or languages.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals
MEETING OF THE WORKING GROUP, NOVEMBER 1999:

2.
When indigenous [peoples/populations] so desire, educational systems shall be conducted (where practicable) in the indigenous languages and shall incorporate indigenous content, and they shall also be given the necessary training and means for complete mastery of the official language or languages.

Proposals presented by the states: Article IX (2)
2.
Proposal by the United States.Non-discriminatory access to public education is a right that should be enjoyed by indigenous individuals in common with other citizens of the State.  State-funded education should respect indigenous cultures. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

2.
When indigenous peoples so desire, educational systems shall be conducted in the indigenous languages and shall incorporate indigenous content, and they shall also be given the necessary training and means for complete mastery of the official language or languages. 

Proposals presented by the states: Article IX (2)
2.
Proposal by Panama.  When indigenous peoples so desire, educational systems shall be conducted in the indigenous languages and shall incorporate indigenous content, and they shall also be given the necessary training and means for complete mastery of the official language or languages.

Proposals presented by the representatives of indigenous peoples: Article IX (2)
2.
Proposal by Héctor Huertas G. (Representative of the International Corporativist Society (SCI)). When indigenous peoples so desire, educational systems shall be conducted in the indigenous languages and shall incorporate indigenous content, and they shall also be given the necessary training and means for complete mastery of the official language or languages.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: There were no proposals
ARTICLE IX (3)

PROPOSED DECLARATION OF THE IACHR:

3.
The states shall ensure that those educational systems are equal in quality, efficiency, accessibility and in all other respects to that provided to the general population.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

3.
The states shall ensure that those educational systems are equal in quality, efficiency, accessibility and in all other respects to that provided to the general population.

Proposals presented by the states: Article IX (3)
3.
Proposal by the United States.States should take appropriate measures so that, wherever possible, indigenous individuals have adequate opportunities to learn their native indigenous language or to receive instruction in that language. 


Proposal by Canada for a new paragraph:


Indigenous children living outside their communities should, where practicable, have access to education in their own culture and language.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

3.
The states shall ensure that those educational systems are equal in quality, efficiency, accessibility, and all other respects to that provided to the general population.

Proposals presented by the states: Article IX (3)
3.
Proposal by the United States: States should take appropriate measures so that, wherever possible, indigenous individuals have adequate opportunities to learn their native indigenous language or to receive instruction in that language. 

3.
Proposal by Canada for a new paragraph:


Indigenous children living outside their communities should, where practicable, have access to education in their own culture and language.

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

3.
The states shall ensure that those educational systems are equal in quality, efficiency, accessibility and in all other respects to that provided to the general population.
Proposals presented by the states: Article IX (3)
3.
Proposal by Panama.  The states shall ensure that such intercultural education is provided at no cost, and that it is equal in quality, efficiency, and accessibility to that provided to the general population.  Indigenous children working outside their communities shall have access, whenever possible, to education in their own cultures and languages
Proposals presented by the representatives of indigenous peoples: Article IX (3)
3.
Proposal by  José Carlos Morales, (Member of the board of trustees of the UN voluntary funds; ARADIKES Indigenous Organization, Costa Rica).The states shall ensure that those educational systems are equal in quality, efficiency, mandatory accessibility at no cost (for example, through ninth grade), and in all other aspects to that provided to the general population.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article IX (3) of IACHR was retaken in Article XIV (3) of Section Three of the text of the Chair of 2003.

Article XIV (3).  The States shall guarantee that the indigenous educational systems have the same level of quality, efficiency, accessibility, and in every other respect as those provided for the general population.  In addition, the States shall facilitate access for indigenous children who live outside of their communities to learning in their own languages and cultures

ARTICLE IX (4)

PROPOSED DECLARATION OF THE IACHR:

4.
The states shall include in national general educational systems content reflecting the pluricultural nature of their societies.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

4.
The states shall include in national general educational systems content reflecting the pluricultural nature of their societies.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

4.
The states shall include in national general educational systems content reflecting the pluricultural nature of their societies. 

Proposals presented by the states: Article IX (4)
4.
Proposal by Panama.  The states shall include in national educational systems content reflecting the pluricultural, multiethnic, and multilingual nature of their societies.
4.
Proposal by Colombia.  The states shall include in their national educational systems content reflecting the pluricultural, multilingual, pluriethnic, and historical characteristics of their societies, thereby contributing to the eradication of all forms of discrimination
Proposals presented by the representatives of indigenous peoples: Article IX (4)
4.
Proposal by Héctor Huertas G. (Representing the Indigenous Organization of Panama)  The states shall include in national educational systems content reflecting their intercultural nature.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article IX (4) of IACHR was retaken in Article XIV (1) of Section Three of the text of the Chair of 2003.

Article XIV (1).  The States shall include in their national educational systems content that reflects the intercultural, multiethnic, and multilingual nature of their societies.  The indigenous peoples have the right to bilingual intercultural education that incorporates their own world view, history, knowledge, values, spiritual practices, and ways of life

ARTICLE IX (5)

PROPOSED DECLARATION OF THE IACHR:

5.
The states shall provide financial and any other type of assistance needed to implement the provisions of this article.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

[5.
The states shall provide financial and any other type of assistance needed to implement the provisions of this article, (without prejudice to support for the rest of the population).]

Proposals presented by the states: Article IX (5)
5.
Proposal by the United States. States should take appropriate measures to provide resources for these purposes 


Proposal by Argentina. Delete paragraph 5.


Commentary:  Canada suggests merging paragraphs 3 and 5 into a single paragraph, which would then read as follows:


“States [shall/should] take effective measures to provide appropriate resources for these purposes.” 
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

5.
The states shall provide financial and any other type of assistance needed to implement the provisions of this article.
Proposals presented by the states: Article IX (5)
5.
Proposal by Panama.  The states shall provide financial, technical, and any other type of assistance needed to implement the provisions of this article.

Proposals presented by the representatives of indigenous peoples: Article IX (5)
5.
Proposal by Héctor Huertas G. Proposal by Héctor Huertas G. (Representative of the International Corporativist Society (SCI))

“The states shall make the administrative, financial, and other adjustments necesary to implement the provisions of this article.”

Robert Cartagena, Pueblo Tacaná [Secretary for Natural Resources of the Confederation of Indigenous Peoples of Bolivia (CIDOB)]

New paragraph 6:

6. In the framework of agreements with other countries on fellowships, states shall mandatorily include indigenous peoples so as to provide them with training at all levels. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article IX (5) of IACHR was retaken in Article XIV (4) of Section Three of the text of the Chair of 2003.

4.
The States shall take measures to guarantee for the members of the indigenous peoples education of equal quality as for the general population at all levels.  The States shall adopt effective measures to provide adequate resources for these purposes.


ARTICLE X (TITLE OF THE ARTICLE)
PROPOSED DECLARATION OF THE IACHR:

Title: 
Article X.
Spiritual and religious freedom
MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Title: 
Article X.
Spiritual and religious freedom
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

Title: 
Article X.
Spiritual and religious freedom
Proposals presented by the states: Article X (Title)
Proposal by Panama.  Change title to Article X. Spirituality.
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article X of IACHR was reworded in Article XV of Section Three of the text of the Chair of 2003.

Title: 
Article XV.
Indigenous spirituality and freedom of conscience
ARTICLE X (1)

PROPOSED DECLARATION OF THE IACHR:

1.
Indigenous peoples have the right to freedom of conscience, freedom of religion and spiritual practice, and to exercise them both publicly and privately.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals
MEETING OF THE WORKING GROUP, NOVEMBER 1999:

1.
Indigenous [peoples/populations] have (shall have) the right to freedom of conscience, freedom of religion and spiritual practice, [and to exercise them both publicly and privately].

Proposals presented by the states: Article X (1)
1.
Proposal by the United States.
Indigenous individuals have the right to freedom of thought, conscience, and religion.

Proposals presented by the representatives of indigenous peoples: Article X (1)
1.
Proposal by the Indian Law Resource Center 
“Indigenous peoples and individuals have the right to freedom of thought, conscience and religion; this right includes freedom to change one’s religion or belief, and freedom in public or private, to manifest their religion or belief in teaching, practice, worship and observance.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

This was not considered during the meeting, but there were written proposals. 
Proposals presented by the representatives of indigenous peoples: Article X (1)

1.   

Written proposal by Paulo Celso Oliveira, representative of indigenous peoples of Brazil: “Indigenous peoples and individuals have the right to freedom of thought, conscience and religion; that right includes the freedom to change one’s religion or belief and the freedom, in public or in private, individually or collectively, to manifest one’s religion or belief in teaching, practice, worship and observance.”
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

1.
Indigenous peoples have the right to freedom of conscience, freedom of religion and spiritual practice, and to exercise them both publicly and privately

Proposals presented by the states: Article X (1)
1.
Proposal by Panama.  Indigenous peoples shall have the right to freedom of belief and freedom of spiritual practice, and to exercise them both publicly and privately.

1.
Proposal by the United States.  Indigenous individuals have the right to freedom of thought, conscience, and religion. This right shall include freedom to have or adopt a religion or belief of her or his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice, and teaching.

Proposals presented by the representatives of indigenous peoples: Article X (1)
1.
Francisco Raymundo, Defensor Maya.  Indigenous peoples have the right to recover, reinforce, and  practice spirituality as an essential element of communication with the elements surrounding them, with a view to resolving problems and disputes.  No restriction whatsoever shall be placed on the exercise of such spirituality.

1.
Máximo Paredes, (Spu Mallku of the Aymara Paliament (P.P.G.A.)).  Indigenous peoples have the right:

a. To continue to practice our cosmic and telluric spirituality of nature, which represents the symmetrical man-nature relationship.

b. Indigenous peoples mark our spirituality in the heavenly bodies, Mother Earth - Pachamama, the seas, lakes, rivers, mountains, forests, rocks, stones, animals, etc.  This is our natural university, our wisdom and knowledge, our laboratory, our hospital.   It is life itself.

c. It is our ancestral heritage to protect, care for, and defend her.  Our spirituality relates to nature and is not religious.
1.
Proposal by Broklyn Rivera.  Indigenous peoples shall have the right to freedom of thought, freedom of conscience, and  freedom of spirituality.  This right includes the freedom to change spirituality or belief, and the freedom to exercise it publicly and privately, individually or collectively, so as to express spirituality or belief in education, practice, worship, and  observance.
1.
Proposal by Héctor Huertas G. (Proposal by Héctor Huertas G. (Representative of the International Corporativist Society (SCI)).  Indigenous peoples have the right to freedom of conscience and freedom of spirituality, and to exercise them in keeping with their practices and with indigenous law.

Proposals presented by the representatives of indigenous peoples: Article X (1)
The National Congress of American Indians, the Native American Rights Fund, the Indian Law Resource Center, the Haudenosaunee Confederacy, the Amerindian Peoples Association of Guyana, the Carib Council of Dominica, and the Maya Leaders Alliance of Southern Belize

1.
Indigenous Peoples have the right to freedom of thought, conscience and religion; this right includes freedom to change one’s religion or belief, and freedom in public or private, individually or collectively, to manifest one’s religion or belief in teaching, practice, worship and observance.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article X (1) of IACHR was reworded in Article XV (1) of Section Three of the text of the Chair of 2003.

1.
Indigenous peoples and their members have the right to freedom of expression, conscience, spirituality, and religion or belief, and to express them both in public and in private, individually or collectively.

ARTICLE X (2)

PROPOSED DECLARATION OF THE IACHR:

2.
The states shall take the necessary measures to prohibit attempts to forcibly convert indigenous peoples or to impose on them beliefs against their will.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

2.
The states shall take the necessary measures to prohibit attempts to forcibly convert indigenous [peoples/populations] or to impose on them beliefs against their will.

Proposals presented by the states: Article X (2)
2.
Proposal by the United States. This right shall include freedom to have or adopt a religion or belief of her or his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice, and teaching. 

2.
Proposal by the Inter-American Juridical Committee, with amendment by Mexico.  (English re-translated.) Indigenous [peoples/populations] have the right to preserve and practice their religious or philosophical beliefs, the only condition being respect for public order and the full and effective enjoyment by the persons making up those [peoples/populations] of their internationally recognized human rights.  States must take the necessary measures to prohibit any attempt to forcibly convert an indigenous [people/population] or to impose on it beliefs or religious practices against its will. 

Proposals presented by the representatives of indigenous peoples: Article X (2)
2.
Proposal by the Indian Law Resource Center.  
It also proposed that in paragraph 2 the words “forcibly convert” be replaced by the words “to convert indigenous peoples without their free and informed consent”.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

This was not considered during the meeting, but there were written proposals.

Proposals presented by the representatives of indigenous peoples: Article X (2)
2.
Written proposal by Paulo Celso Oliveira, representative of indigenous peoples of Brazil.  The states shall take the necessary measures to prohibit attempts to proselytize the indigenous peoples without their free and informed consent or to impose beliefs on them against their will.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

2.
The states shall take the necessary measures to prohibit attempts to forcibly convert indigenous peoples or to impose on them beliefs against their will.

Proposals presented by the states: Article X (2)
1.
Proposal by the United States. Indigenous individuals shall not be subject to coercion which would impair their freedom to have or to adopt a religion or belief of their choice

Proposals presented by the representatives of indigenous peoples: Article X (2)
2.
Proposal by Juan Reategui, Perú.  Their spiritual practices and spiritual ceremonies shall be exercised freely, in keeping with their customary law
2.
Proposal by Broklyn Rivera.  The states shall take the necessary measures to prohibit attempts to convert indigenous peoples or impose on them beliefs without their express consent and against their will.
2.
Proposal by Héctor Huertas G.  (Representative of the International Corporativist Society (SCI)). To states, in conjunction with indigenous peoples, shall ensure the adoption of the necessary measures to prohibit attempts to forcibly convert indigenous peoples or to impose on them beliefs against their will.

2.  
Proposal of various representatives of indigenous peoples: The National Congress of American Indians, the Native American Rights Fund, the Indian Law Resource Center, the Haudenosaunee Confederacy, the Amerindian Peoples Association of Guyana, the Carib Council of Dominica, and the Maya Leaders Alliance of Southern Belize
“The States shall take necessary measures to prohibit attempts to convert Indigenous Peoples without their free and informed consent or to impose on them beliefs against their will”

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article X (2) of IACHR was reworded in Article XV (2) of Section Three of the text of the Chair of 2003.

2.
The States shall take the necessary measures to prohibit efforts to convert or impose beliefs on the indigenous peoples or their members without their free and informed consent.
ARTICLE X (3)

PROPOSED DECLARATION OF THE IACHR:

3.
In collaboration with the indigenous peoples concerned, the states shall adopt effective measures to ensure that their sacred places, including burial sites, are preserved, respected and protected.  When sacred graves and relics have been appropriated by state institutions, they shall be returned.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999:

3.
In collaboration with the indigenous [peoples/populations] concerned, the states shall (make best efforts to) adopt effective measures to ensure that their sacred places, including burial sites, are preserved, respected and protected.  [When sacred graves and relics have been appropriated by state institutions (or private entities), they shall be returned.]

Proposals presented by the states: Article X (3)
3.  
Proposal by the United States.  States shall take appropriate measures, in consultation with the indigenous [peoples/populations] concerned, to preserve and protect sites that are sacred to them, including burial sites.  States should provide an effective legal framework for the return of sacred objects, relics, and human remains taken from graves or sacred sites.

Proposals presented by the representatives of indigenous peoples: Article X (3)
3.
Proposal by the National Congress for American Indians.

“Indigenous peoples and individuals have the right to maintain and protect their cultural and religious properties including sacred sites, relics, graves and the human remains and articles found within graves. This includes the right to restitution of religious and cultural property taken without their free and informed consent or in violation of their laws, traditions and customs. In collaboration with the indigenous peoples concerned, the states shall adopt effective measures to ensure that such properties are preserved, respected and protected. Where appropriated by state and private institutions or individuals without the consent of the peoples concerned, they shall be returned.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:

This was not considered during the meeting, but there were written proposals. 
Proposals presented by the representatives of indigenous peoples: Article X (3)
3. 
Written proposal by Paulo Celso Oliveira, representative of indigenous peoples of Brazil: “Indigenous peoples have the right to maintain and protect their cultural and spiritual properties, including sacred sites, relics, graves, and the human remains and artifacts found in the graves.  This includes the right to restitution of the religious and cultural properties taken without their free and informed consent, or in violation of their laws, traditions, and customs.  In collaboration with the indigenous peoples affected, the states shall adopt effective measures to ensure that such properties are preserved, protected, and respected.  When such properties have been appropriated by states or private institutions or individuals, without the consent of the peoples affected, they shall be returned.”

SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

3. 
In collaboration with the indigenous peoples concerned, the states shall adopt effective measures to ensure that their sacred places, including burial sites, are preserved, respected and protected. When sacred graves and relics have been appropriated by state institutions, they shall be returned.

3.  
Proposal by Juan Reategui In collaboration with indigenous peoples, the states shall adopt effective measures to ensure and guarantee that their burial sites, lakes, territory, and natural resources are preserved, respected, and protected

3.  

Proposal by Broklyn Rivera Indigenous peoples have the right to maintain and protect their cultural and spiritual properties, including sacred sites, relics, graves, and the human remains and artifacts found within the graves.  This includes the right to restitution of spiritual and cultural properties that may have been taken without their free and express consent, or in violation of their laws, traditions, and customs.  In collaboration with the indigenous peoples concerned, the states shall adopt effective measures to ensure that such properties are preserved, protected, and respected.  When such properties have been appropriated by state or private institutions, without the consent of the people concerned, they shall be returned

3.  
Proposal by Eduardo A. Nieva (Commission of Indigenous Jurists in the Argentine Republic).  The states shall adopt the necessary measures, with the free and informed consent of indigenous peoples, to preserve, respect, and protect sacred sites, including burial sites, sacred objects, and relics.  When they have been appropriated by public or private institutes, indigenous peoples have the right to their restitution.

3.  

Proposal by Héctor Huertas G. (Representative of the International Corporativist Society (SCI)) The states shall recognize the rights of indigenous peoples to exercise the control and management of their sacred sites, including burial sites, and to ensure that such sites are preserved, respected, and protected.  When sacred graves and relics have been appropriated by state institutions, they shall be returned

3.  
Proposal of various representatives of indigenous peoples: The National Congress of American Indians, the Native American Rights Fund, the Indian Law Resource Center, the Haudenosaunee Confederacy, the Amerindian Peoples Association of Guyana, the Carib Council of Dominica, and the Maya Leaders Alliance of Southern Belize
“Indigenous Peoples have the right to maintain and protect their cultural and religious properties including sacred sites, relics, graves, and the human remains and articles found within graves.  This includes the right to restitution of religious and cultural properties taken without their free, and informed consent or in violation of their laws, traditions and customs. In collaboration with the Indigenous Peoples concerned, the States shall adopt effective measures to ensure that such properties are preserved, protected, and respected.  Where such properties are appropriated by State or private institutions or individual without the consent of the Peoples concerned, they shall be returned.”
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article X (3) of IACHR was reworded in Article XV (3) of Section Three of the text of the Chair of 2003.

3
The States shall adopt the necessary measures, in consultation with the indigenous peoples, to preserve, respect, and protect their sacred sites and objects, including their burial grounds, human remains, and relics.
ARTICLE X (4)

PROPOSED DECLARATION OF THE IACHR:

4.    The states shall ensure respect from society as a whole for the integrity of indigenous spiritual symbols, practices, sacred ceremonies, expressions and protocols.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

[4.
The states shall ensure respect from society as a whole (and from institutions) for the integrity of indigenous spiritual symbols, practices, sacred ceremonies, expressions and protocols.]

Proposals presented by the states: Article X (4)

Proposal by Mexico. To delete this paragraph.

4.
Proposal by the United States. States are encouraged to respect the use of sacred and ceremonial areas and to provide for indigenous access to and use of such sites as may be under the management or control of a State.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

4.
The states shall ensure respect from society as a whole for the integrity of indigenous spiritual symbols, practices, sacred ceremonies, expressions and protocols.

Proposals presented by the states: Article X (4)
4.  

Proposal by Colombia.  The states and their institutions shall ensure respect from society as a whole for the integrity of indigenous symbols, practices, sacred ceremonies, expressions and spiritual protocols, as well as the use of plants considered sacred by indigenous peoples
Proposals presented by the representatives of indigenous peoples: Article X (4)
4.  

Proposal by Héctor Huertas G. (Representative of the International Corporativist Society (SCI))The states shall ensure respect for the integrity of the symbols, practices, sacred ceremonies, expressions, and spiritual protocols, and of any other object related to such practices.  Such objects shall not be the subject of private appropriation.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article X (4) of IACHR was reworded in Article XV (4) of Section Three of the text of the Chair of 2003.

4.
The States and their institutions shall guarantee that society as a whole respect the integrity of indigenous symbols, practices, sacred ceremonies, expressions, and spiritual protocols.



ARTICLE XI (TITLE OF THE ARTICLE)

PROPOSED DECLARATION OF THE IACHR:

Title: 
Article XI.
Family relations and family ties
MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Title: 
Article XI.
Family relations and family ties
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

Title: 
Article XI.
Family relations and family ties
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XI of IACHR was reworded in Article XVI of Section Three of the text of the Chair of 2003.

Title: 
Article XVI.
Family relations and ties
ARTICLE XI (1)

PROPOSED DECLARATION OF THE IACHR:

1.
The family is the natural and basic unit of societies and must be respected and protected by the state.  Consequently, the state shall recognize and respect the various forms of the indigenous family, marriage, family name and filiation.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

1.
The family is the natural and basic unit of societies and must be respected and protected by the state. [Consequently, the state shall recognize and respect the various forms of the indigenous (family), (parental systems), marriage, (assignment of name) family name and filiation.]

Proposals presented by the states: Article XI (1)
1. 
Proposal by the United States: 
The family in all its forms is the natural and fundamental group unit of society and is entitled to protection by society and the State. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

This was not considered during the meeting, but there were written proposals. 
Proposals presented by the representatives of indigenous peoples: Article XI (1)
1. Written proposal by Paulo Celso Oliveira, representative of indigenous peoples of Brazil:  We agree with the article proposed by the IACHR in 1997, as included in doc.9/01.

1.

The family is the natural and basic unit of societies and must be respected and protected by the state. [Consequently, the state shall recognize and respect the various forms of the indigenous (family), (parental systems), marriage, (assignment of name) (family name) and filiation.]
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

1.
The family is the natural and basic unit of societies and must be respected and protected by the state. Consequently, the state shall recognize and respect the various forms of the indigenous family, marriage, family name and filiation.

Proposals presented by the states: Article XI (1)
1. 

Proposal by Panamá.  The family is the natural and basic unit of societies and shall be respected and protected by the state.  Consequently, the state shall recognize and respect the various forms of the indigenous family, in particular, the extended family, marriage, family name, and filiation, taking an equity and gender-based approach.
Proposals presented by the representatives of indigenous peoples: Article XI (1)
1.  

Proposal by Magdalena Choque Blanco It is suggested that recognition be accorded to the family as a whole, including its right to land, territory, and self-determination.

1.  
Proposal by Lourdes Tibán The family is the basic and natural unit of indigenous peoples.  It is the duty of the state to protect, strengthen, and respect it.

Consequently, the state shall recognize and respect their different institutions, such as the extended family, marriage, filiation, and forms of social organization, in keeping with their system of practices and customs and, with a view to equitable practice, shall respect their gender and generational attributes.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XI (1) of IACHR was reworded in Article XVI (1) of Section Three of the text of the Chair of 2003.

1.

The indigenous family shall be respected and protected by society and the State. The State shall recognize the various indigenous forms of family, particularly the extended family, matrimonial union, filiation, family name, and all other rights of the indigenous family.  These indigenous forms of family organization shall be respected by public and private persons, including cooperation and development agencies.  In all cases, the criteria of gender and generational equity shall be recognized and respected.

ARTICLE XI (2)

PROPOSED DECLARATION OF THE IACHR:

2.
In determining the child's best interests in matters relating to the protection and adoption of children of members of indigenous peoples, and in the severance of ties and other similar circumstances, consideration shall be given by courts and other relevant institutions to the views of the peoples, including individual, family and community views.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

2.
In determining the child’s best interests in matters relating to the protection and adoption of children of members of indigenous [peoples/populations], and in the severance of ties and other similar circumstances, consideration shall be given by courts and other relevant institutions to the views of the [peoples/populations], including individual, family and community views.

Proposals presented by the states: Article XI (2)
2.  
Proposal by the United States.  Consistent with international human rights instruments, States should accord appropriate recognition to indigenous institutions, laws, and traditions concerning the family and the integrity of family relations. 

Proposals presented by the representatives of indigenous peoples: Article XI (2)
2.  
Proposal by the Indian Law Resource Center.  “In all actions concerning children, the state has a duty to respect the responsibilities, rights, and duties of parents, or where applicable, the members of the extended family or community as provided for by local customs.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

2.

In determining the child's best interests in matters relating to the 
adoption of children of members of indigenous peoples, and in the severance of ties and other similar circumstances, consideration shall be given by courts and other relevant institutions to the views of the peoples, including individual, family and community views
Proposals presented by the states: Article XI (2)
2.  

Proposal by the United States.  Consistent with international human rights law, States should strive to establish minimum standards on foster care and adoption which reflect the unique values of indigenous culture, as well as strive to establish child and family-focused programs
2.  
Proposal by Panama.  The state shall afford particular protection to indigenous single or abandoned women whose situation stems from the breakdown of the family.
Proposals presented by the representatives of indigenous peoples: Article XI (2)
3.  
Proposal by  Tarcila Rivera, Perú.  The state shall protect and assist indigenous families to prevent their breakdown owing to political violence and extreme poverty.
3.  
Proposal by the National Congress of American Indians y Native American Rights Fund.  Proceedings to determine the custody of indigenous children should be within the exclusive jurisdiction of the Indigenous Peoples’own institutions.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XI (2) of IACHR was reworded in Article XVI (2) of Section Three of the text of the Chair of 2003.

2.

In determining the best interest of the child in matters related to the adoption of indigenous children, severance of the ties, and other similar circumstances, the courts and other relevant institutions shall take into account the customary law and shall consider the points of view, rights, and interests of the respective people, including the positions of individuals, the family, and the community.  The indigenous institutions shall have primary jurisdiction for determining the custody of indigenous children.



ARTICLE XII

PROPOSED DECLARATION OF THE IACHR:

Title: 
Article XII.
Health and well-being
MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

Title: 
Article XII.
Health and well-being
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

Title: 
Article XII.
Health and well-being
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XII of IACHR was reworded in Article XVII of Section Three of the text of the Chair of 2003.

Title: 
Article XVII.
Health
ARTICLE XII (1)

PROPOSED DECLARATION OF THE IACHR:

1.
Indigenous peoples have the right to legal recognition and practice of their traditional medicine, treatment, pharmacology, health practices and promotion, including preventive measures and rehabilitative.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

1.
Indigenous [peoples/populations] have the right to [legal] [recognition and practice of their traditional medicine, treatment, pharmacology, health practices and promotion], including preventive measures and rehabilitation], (subject to national laws).

Proposals presented by the states: Article XII (1)
Argentina suggests that no reference should be made to legal recognition of the practice of their traditional medicine, treatment, pharmacology, health practices and promotion, including preventive measures and rehabilitation.

1.  
Proposal by Mexico and Peru.  Indigenous [peoples/populations] have the right to practice their traditional medicine, treatment, pharmacology, practical notions, and health promotion, within the framework of existing legislation and the general public health policies of the State. 

1.  
Proposal by Venezuela.  Indigenous [peoples/populations] are entitled to State recognition of their traditional medical practices, treatment, pharmacology, practical notions and health promotion. 

1.  
Proposal by the United States.  States should take appropriate measures to protect the freedom of indigenous individuals to use, maintain, develop, and manage their own health services, provided such services meet the standards of generally applicable laws adopted in the interest of public health and welfare. In addition, indigenous individuals have the right to non-discriminatory access to health services available to the general public. 

1.  
Proposal by Chile for a new paragraph: States undertake to seek, in accordance their domestic legislation, ways to make traditional medicine compatible with scientific medicine.

Proposals by Organs of the OAS: Article XII (1)
1.  Proposal by the Inter-American Juridical Committee. Indigenous peoples preserving traditional forms of social organization, communal governance system, or traditional practices and customs with respect to family, health, education, property, commercial or productive activities, or the prevention and punishment of criminal activities, have the right to preserve and freely exercise such rights, the only condition being respect for public order and the full and effective enjoyment by the persons making up those [peoples/populations] of their internationally recognized human rights.  The State must make every reasonable effort, in consultation with the parties concerned, to harmonize and reconcile the effect of these customs with the overall legal system.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

1.
Indigenous peoples have the right to legal recognition and practice of their traditional medicine, treatment, pharmacology, health practices and promotion, including preventive measures and rehabilitation.

Proposals presented by the states: Article XII (1)
1.  
Proposal by Canada.  Indigenous individuals have the right to access health institutions and services and medical care on the same basis as other members of the general population

1.  
Proposal by Peru.  Indigenous peoples shall have the right to legal recognition of and to the practice of indigenous health systems, including preventive and rehabilitative measures.

Proposals presented by the representatives of indigenous peoples: Article XII (1)
1.  
Proposal by Juan Reategui, Peru.  Indigenous peoples shall have the right to the exercise and legal recognition by the state of the practice of their indigenous medicine, to develop their own health and treatment systems, pharmacology, and spiritual practices, and to promote intercultural health, including preventive and rehabilitative measures.

1.  
Proposal by OPIAC, Colombia.  Indigenous peoples have the right to recognition by the states of the practice of their ancestral medicine, treatment, pharmacology, and practices, and promotion of their health systems, including preventive and rehabilitative measures.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XII (1) of IACHR was reworded in Article XVII (1) of Section Three of the text of the Chair of 2003.

1.
Indigenous peoples have the right to the exercise and legal recognition of their traditional indigenous medicine, pharmacopoeia, health practices and promotion, including those aimed at prevention and rehabilitation, as well as the right to use, maintain, develop, and administer their own health services; all in accordance with internationally recognized standards.

ARTICLE XII (2)

PROPOSED DECLARATION OF THE IACHR:

2.
Indigenous peoples have the right to protection of vital medicinal plants, animals, and minerals in their traditional territories.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

2.
Indigenous [peoples/populations] have the right to protection of (live organisms and) (medicinal plants, animals, and) minerals (used for medicinal purposes) that are vital for survival in their traditional territories.

Proposals presented by the states: Article XII (2)
2.
Proposal by the United States. States should take reasonable measures to protect from endangerment or extinction medicinal plants and animals that are vital to indigenous medicine.

2.
Proposal by Canada. States shall endeavor to protect medicinal plants, animals, and minerals of indigenous [peoples/populations] in their traditional territories. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

2. 

Indigenous peoples have the right to protection of vital medicinal plants, animals, and minerals in their traditional territories.

Proposals presented by the states: Article XII (2)
2. Proposal by Mexico.  The states shall take measures to protect, on behalf of indigenous peoples, their medicinal plants, animals, and minerals in their traditional lands and territories.

2.
Proposal by Panama.  Indigenous peoples have the right to the protection and use of the medicinal plants, animals, and minerals that are essential to life in their ancestral territories.

2.
Proposal by Peru.  Indigenous peoples shall have the right to legal recognition of and to the practice of indigenous health systems, including preventive and rehabilitative measures.
Proposals presented by the representatives of indigenous peoples: Article XII (2)
2.
Proposal by Juan Reategui, Peru.  Indigenous peoples shall have the right to the exercise and legal recognition by the state of the practice of their indigenous medicine, to develop their own health and treatment systems, pharmacology, and spiritual practices, and to promote intercultural health, including preventive and rehabilitative measures.

2. 
Proposal by OPIAC, Colombia.  Indigenous peoples have an inalienable and imprescriptible right to the use of the vital medicinal plants, animals, and minerals that are essential to life in their ancestral territories
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XII (2) of IACHR was reworded in Article XVII (2) of Section Three of the text of the Chair of 2003.

2.

Indigenous peoples have the right to the use and protection of the plants, animals, and minerals for medicinal use in their ancestral lands and territories, as necessary for the practice of indigenous medicine. 

ARTICLE XII (3)

PROPOSED DECLARATION OF THE IACHR:

3.
Indigenous peoples shall be entitled to use, maintain, develop and manage their own health services, and they shall also have access, on an equal footing, to all health institutions and services and medical care accessible to the general population.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

3.
Indigenous [peoples/populations] shall be entitled to use, maintain, develop and manage their own health services, (in accordance with national standards and, on the same footing as other members of society, indigenous individuals shall also have access)and they shall also have access to all health institutions and services and medical care (accessible to the general population).

Proposals presented by the states: Article XII (3)
3.  
Proposal by the United States Where circumstances so warrant, states, in consultation with indigenous [peoples/populations], should take measures to improve health conditions in indigenous societies and assist them to maintain health conditions in accordance with nationally and internationally accepted standards. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: 

This was not considered during the meeting, but there were written proposals. 
Proposals presented by the representatives of indigenous peoples: Article XII (3)
3.  
Written proposal by Paulo Celso Oliveira, representative of indigenous peoples of Brazil. In paragraph 3, we propose that the phrases “shall be entitled” and “shall . . . have access” be replaced by the words “shall have the right.”  The recognition of a right to access to health is consistent with Article 24 of the UN Draft Declaration, Article 25 of ILO Convention 169, and Article 5 of the International Convention on the Elimination of All Forms of Racial Discrimination.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

3. 

Indigenous peoples shall be entitled to use, maintain, develop and manage their own health services, and they shall also have access, on an equal footing, to all health institutions and services and medical care accessible to the general population
Proposals presented by the states: Article XII (3)
3.  
Proposal by México.  Indigenous peoples shall have the right to use, maintain, implement, and administer their own health services, in keeping with nationally and internationally accepted standards, and to have access, on an equal footing, to public health services and medical care.  The states shall seek to ensure the quality thereof, and their provision by bilingual specialists.
Proposals presented by the representatives of indigenous peoples: Article XII (3)
3.  
Proposal by Juan Reategui, Perú Indigenous peoples shall be entitled to use, maintain, develop, and manage their own health services, and they shall have access, on an equal footing, to all health institutions and services, and quality medical care accessible to indigenous peoples
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XII (3) of IACHR was reworded in Article XVII (1) in fine of Section Three of the text of the Chair of 2003.

1.

Indigenous peoples have the right to the exercise and legal recognition of their traditional indigenous medicine, pharmacopoeia, health practices and promotion, including those aimed at prevention and rehabilitation, as well as the right to use, maintain, develop, and administer their own health services; all in accordance with internationally recognized standards.

ARTICLE XII (4)

PROPOSED DECLARATION OF THE IACHR:

4.
The states shall provide the necessary means for indigenous peoples to eliminate any health conditions in their communities which fall below the standards accepted for the general population.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

4.
The states shall (make best efforts to) provide the necessary means for indigenous [peoples/populations] to (eliminate) (improve) any health conditions in their communities that fall below the standards accepted for the general population.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

4. 

The states shall provide the necessary means for indigenous peoples to eliminate any health conditions in their communities which fall below the standards accepted for the general population.

Proposals presented by the states: Article XII (4)
4.  
Proposal by Mexico.  The states shall provide the necessary means for indigenous peoples to improve health conditions in their communities that fall below the standards accepted for the general population, with particular attention to preventive medicine.

4. 
Proposal by Peru. The states shall provide the necessary means for indigenous peoples to institutionalize the knowledge of their health systems and for them to be adopted as state policy in the framework of intercultural health.
Proposals presented by the representatives of indigenous peoples: Article XII (4)
4.
Proposal by Juan Reategui, Peru. The states shall provide the necessary means and shall recognize their human and material resources, to include human resource training in the intercultural approach, so that indigenous peoples may eliminate the cultural gap, along with health conditions existing in their communities that fall below the accepted standards for indigenous people in general.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XII (4) of IACHR was reworded in Article XVII (5) of Section Three of the text of the Chair of 2003.

5.

The States shall provide the necessary means for the indigenous peoples to improve the health conditions in their communities insofar as they fall short of the standards accepted for the general population.


PROPOSALS FOR NEW PARAGRAPHS TO ARTICLE XII
MEETING OF THE WORKING GROUP, NOVEMBER  1999:

Proposals presented by the states:  Proposals for a new paragraph.  Article XII (5)

5.  Proposal by Brazil for a new paragraph:

Indigenous peoples shall be entitled to fair and equitable distribution of the profits generated by commercial exploitation of their traditional know-how.


5.  New paragraph proposed by Bolivia:

Indigenous [peoples/populations] have the right to participate in the use and exploitation of the renewable natural resources in their traditional territories. 
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

Proposals presented by the representatives of indigenous peoples: Proposals for a new paragraph.  Article XII (5)
5. Proposal by Tarcila Rivera, Peru.  The states shall protect, together with indigenous peoples, the knowledge, resources, and practices of indigenous medicine to prevent their use and appropriation by third parties for commercial purposes.

5.  
Proposal by Armando Valbuena Goauriyu   Recognition and protection of traditional medicinal practices by the states shall imply prohibition of their agents and institutions, or private individuals, from benefiting from the knowledge acquired by indigenous peoples in the areas of health and medicine.  They shall also prohibit the conduct of experiments that constitute affronts to their dignity.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: The text of the Chair of 2003 incorporates a new paragraph to the article relative to Health:  XVII (3).

3.
The States shall take measures to prevent indigenous peoples from being subject to programs of biological or medical experimentation without their free and informed consent.


ARTICLE XIII (TITLE OF THE ARTICLE)

PROPOSED DECLARATION OF THE IACHR:
Title: Article XIII.The right to environmental protection
MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals
MEETING OF THE WORKING GROUP, NOVEMBER 1999:
Title: Article XIII. The right to environmental protection
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

Title: Article XIII. The right to environmental protection
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XIII of IACHR was reworded in Article XVIII of Section Three of the text of the Chair of 2003.

Title: Article XIII. The right to environmental protection
ARTICLE XIII (1)
PROPOSED DECLARATION OF THE IACHR:

1.
Indigenous peoples have the right to a safe and healthy environment, which is an essential condition for enjoyment of the right to life and collective well-being.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There wer no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999:

1.
(States shall make best efforts to provide) Indigenous [peoples/populations] (have the right to) (with) a safe and healthy environment, which is an essential condition for enjoyment of the right to life and collective well-being, (and indigenous [peoples/populations] shall also enjoy possession and use of resources that are not of strategic importance to the State).

Proposals presented by the states Article XIII (1)

1.
Proposal by United States: States should take reasonable measures to ensure that regions inhabited by indigenous [peoples/populations] enjoy the same measure of protection under environmental legislation and through enforcement action as others within the national territory. 

Proposals presented by the representatives of indigenous peoples: Article XIII (1)

With regard to family ties and relations, it was proposed that an express statement be made that recognizes the rights of indigenous women, including, inter alia, reproductive rights and the right to bilingual and bicultural education, and which, in general, incorporates the gender perspective into the Draft Declaration.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

1.
Indigenous peoples have the right to a safe and healthy environment, which is an essential condition for enjoyment of the right to life and collective well-being.

Proposals presented by the representatives of indigenous people: Article XIII (1)

1.  

Héctor Huertas G. (Representative of the International Corporativist Society (SCI))

Indigenous peoples have the right to the protection, conservation, control, and management of the environment within their territories to ensure the possession and enjoyment of a safe and healthy environment, which is an essential condition for enjoyment of the right to life and collective well-being.
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XIII (1) of IACHR was reworded in Article XVIII (1) of Section Three of the text of the Chair of 2003.

1.

Indigenous peoples have the right to live in harmony with nature and to a healthy and safe environment, which are essential conditions for enjoyment of the right to life, to their spirituality, and to collective well-being.
ARTICLE XIII (2)
PROPOSED DECLARATION OF THE IACHR:

2.
Indigenous peoples have the right to be informed of measures which could affect their environment, including information ensuring their effective participation in acts and policies which might affect it.
MEETING OF THE WORKING GROUP, NOVEMBER 1999:

2.
Indigenous [peoples/populations] have the right to be informed (and consulted) of (regarding) measures which could affect their environment, including information ensuring their effective participation in acts and policies which might affect it.

Proposals presented by the States Article XIII (2)

2.  
Proposal by United States.  Indigenous individuals are entitled to nondiscriminatory access to information on environmental hazards and participation in the development of public policy with respect to the environment. (United States)

MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

Indigenous peoples have the right to be informed of measures which could affect their environment, including information ensuring their effective participation in acts and policies which might affect it.
Proposals presented by the representatives of indigenous peoples: Article XIII (2)

2.

Proposal by Héctor Huertas G (Representative of the International Corporativist Society (SCI))

Indigenous peoples have the right to make informed consent to projects, activities, and studies which could affect their environment and to participate in acts and policies that could affect it.

2.  
Proposal by Alejandro Laos (ALLPA Group/ Farming Communities for development (SER)– PERÚ).   Indigenous peoples have the right to be informed of and consulted regarding measures that could affect their environment, to monitor them, and to participate in acts and policies that might affect them.  Indigenous peoples are not obliged to agree to such measures if such consultation does not take place.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XIII (2) of IACHR was reworded in Article XVIII (3) of Section Three of the text of the Chair of 2003.

3.
Indigenous peoples have the right to be informed and consulted with respect to measures that may affect their environment, as well as to participate in actions and decisions that may affect it.
ARTICLE XIII (3)
PROPOSED DECLARATION OF THE IACHR 

3.
Indigenous peoples shall have the right to conserve, restore and protect their environment and the productive capacity of their lands, territories and resources.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

3.
Indigenous [peoples/populations] shall have the right to conserve, restore, (exploit) and protect their environment and the productive capacity of their [lands], [territories] and resources.

Proposals presented by the states Article XIII (3)

3.  
Proposal by United States.  As part of the management of their own lands, indigenous [peoples/populations] may regulate environmental conditions consistent with applicable State standards and may participate in the formulation and implementation of governmental conservation programs undertaken with respect to those lands. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

3. Indigenous peoples shall have the right to conserve, restore and protect their environment and the productive capacity of their lands, territories and resources.

Proposals presented by the representatives of indigenous peoples: Article XIII (3)

3.  
Proposal by Alejandro Laos (ALLPA Group/ Farming Communities for development (SER)– PERÚ).     Indigenous peoples have the right to conserve, restore, and protect their environment and the productive capacity of their territories

3.  
Proposal by Sebastião Haji Machineri (COICA).  Indigenous peoples are entitled to the right of protection of the environment, and to effective participation in acts and policies affecting them

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY  2003: There were no proposals.
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:Article XIII (3) of IACHR was reworded in Article XVIII (2) of Section Three of the text of the Chair of 2003

2.

Indigenous peoples have the right to conserve, restore, make use of, and protect their environment, and to the sustainable management of their lands, territories, and resources.
ARTICLE XIII (4)
PROPOSED DECLARATION OF THE IACHR: 

4.
Indigenous peoples have the right to full participation in formulating, planning, managing and applying governmental programs for the conservation of their lands, territories, and resources.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

4.
Indigenous [peoples/populations] have the right to full participation in formulating, planning, managing, and applying governmental programs (and policies) for the conservation (and exploitation) of their [lands], [territories], and resources.

Proposals presented by the states Article XIII (4)

4.  
Proposal by United States.  States are encouraged to take measures to help indigenous [peoples/populations] preserve the environment and should provide them with nondiscriminatory access to generally available programs for purposes of environmental protection. 

4. 
 Proposals by Canada.  States shall make best efforts to eliminate such health conditions in indigenous communities which fall below internationally accepted minimum standards. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There wer no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

4.

Indigenous peoples have the right to full participation in formulating, planning, managing and applying governmental programs for the conservation of their lands, territories, and resources.

Proposals presented by the representatives of indigenous peoples: Article XIII (4)
4.  
Alejandro Laos (ALLPA Group/ Farming Communities for development (SER)– PERÚ).   Indigenous peoples have the right to participate fully in the formulation, planning, organization, and implementation of government programs for the conservation of their territories.

4.  
Sebastião Haji Machineri (COICA).  Indigenous peoples have the right to formulate, plan the organization of, and implement programs for the conservation of their lands, territory, and resources.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XIII (4) of IACHR was reworded in Article XVIII (4) of Section Three of the text of the Chair of 2003.

4. Indigenous peoples have the right to participate fully in the formulation, planning, organization, and implementation of government programs and policies to conserve and exploit their lands, territories, and resources.
ARTICLE XIII (5)
PROPOSED DECLARATION OF THE IACHR: 

5.
Indigenous peoples shall have the right to assistance from their states for purposes of environmental protection, and shall be allowed to receive assistance from international organizations.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER DE 1999: 

5.
Indigenous [peoples/populations] shall have the right to assistance from their states for purposes of environmental protection, and shall be allowed to receive assistance from international organizations, (in accordance with procedures established in national legislation).

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

5.

Indigenous peoples shall have the right to assistance from their states for purposes of environmental protection, and shall be allowed to receive assistance from international organizations.

Proposals presented by the representatives of indigenous peoples: Article XIII (5)

5

Proposal by Alejandro Laos (ALLPA Group/ Farming Communities for development (SER)– PERÚ).    It is suggested that this paragraph be deleted (as it may be seen that the preceding paragraphs provide for recognition of the right of indigenous peoples to have responsibility for the environment within their territories, which includes the carrying out of different activities and the mandate of the state to provide resources for such activities and/or to enter into negotiations for them with international cooperation).

5.  
Sebastião Haji Machineri (COICA).  Indigenous peoples have the right to manage and protect the environment and, to that end, shall enter into cooperation agreements.
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XIII (5) of IACHR was reworded in Article XVIII (5) of Section Three of the text of the Chair of 2003.

5.

Indigenous peoples have the right to assistance from their States for the purpose of protecting the environment, and from international organizations, in keeping with the procedures established in the national legislations, and without discrimination
ARTICLE XIII (6)
PROPOSALS DECLARATION OF THE IACHR: 

6.
The states shall prohibit and punish, and in conjunction with the indigenous peoples, shall impede the introduction, abandonment, or deposit of radioactive materials or residues, toxic substances and waste material in contravention of legal provisions; as well as the production, introduction, transportation, possession or use of chemical, biological and nuclear weapons in indigenous areas. 

MEETING OF THE WORKING GROUP FEBRUARY 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

6.
The states shall prohibit and punish, and in conjunction with the indigenous [peoples/populations], shall impede the introduction, abandonment, or deposit of radioactive materials or residues, toxic substances and waste material in contravention of legal provisions; as well as the production, introduction, transportation, possession or use of chemical, biological and nuclear weapons in indigenous areas. (The Chair proposes including a reference to drug trafficking, and the passing on, holding of, or trafficking in chemical precursors.)

Proposals presented by the representatives of indigenous peoples: Article XIII (6)

6.   
The National Congress of American Indians proposed amending Article 13, paragraph 6 of the proposed declaration by replacing the phrase “in contravention of legal provisions” with “unless the free and informed consent of the affected peoples has been obtained.”
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

6.

The states shall prohibit and punish, and in conjunction with the indigenous peoples, shall impede the introduction, abandonment, or deposit of radioactive materials or residues, toxic substances and waste material
 in contravention of legal provisions; as well as the production, introduction, transportation, possession or use of chemical, biological and nuclear weapons in indigenous areas.
Proposals presented by the representatives of indigenous peoples: Article XIII (6)

6.  
Proposal by Héctor Huertas G. Representative of the International Corporativist Society (SCI)) Delete the phrase:   “... in contravention of legal provisions …”

6.  
Proposal by Sebastião Haji Machineri (COICA).  The states shall prohibit and punish and, in conjunction with indigenous authorities, shall impede the introduction, abandonment, or deposit of radioactive materials or residues, toxic substances and waste material, in contravention of legal provisions; as well as the production, introduction, transportation, possession, or use of chemical, biological, and nuclear weapons in indigenous areas.  Indigenous peoples have the right to fair compensation for injury and damage caused.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XIII (6) of IACHR was reworded in Article XVIII (6) of Section Three of the text of the Chair of 2003.

6.

The States shall prohibit, punish, and prevent, in conjunction with the indigenous authorities, the introduction, abandonment, or deposit of radioactive materials or waste, or toxic substances or waste, in violation of legal provisions in force; as well as the production, introduction, transit, possession, or use of chemical, biological, or nuclear weapons on indigenous lands and territories. 

ARTICLE XIII (7)
PROPOSED DECLARATION OF THE IACHR: 

7.
When a State declares an indigenous territory to be a protected area, and in the case of any lands, territories and resources under potential or actual claim by indigenous peoples, as well as locales used as natural biopreserves, conservation areas shall not be subject to any natural resource development without the informed consent and participation of the peoples concerned.

MEETING OF GOVERNMENT EXPERTS, FEBRUARY, 1999: There were no proposals
MEETING OF GOVERNMENT EXPERTS, NOVEMBER 1999: 

7.
When a state declares an indigenous territory to be a protected area, and in the case of any [lands], [territories] [under potential or actual claim] by indigenous [peoples/populations], as well as [lands] used as natural biopreserves, conservation areas shall not be subject to any natural resource development without the [informed consent and] (informed) participation of the [peoples/populations] concerned.

Proposals presented by the representatives of indigenous peoples: Article XIII (7)

7.  
Proposal of the National Congress of American Indians. “When a state considers the establishment of a protected area in, or close to, indigenous territory that is legally recognized or under claim, it shall obtain the free and informed consent of the indigenous peoples affected prior to authorizing or carrying out said proposal.  Protected areas shall not be subject to natural resource development without the free and informed consent of the indigenous peoples affected.


“The indigenous peoples have the right to declare their territories, in whole or in part, to be protected territories owned and administered by indigenous peoples, and the state shall recognize and respect that decision.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2001

7.

When a State declares an indigenous territory to be a protected area, and in the case of any lands, territories and resources under potential or actual claim by indigenous peoples, as well as locales used as natural biopreserves, conservation areas shall not be subject to any natural resource development without the informed consent and participation of the peoples concerned.
Proposals presented by the representatives of indigenous peoples: Article XIII (7)

7.   Proposal by Taymond Robins Lino (President of the WAULA Federation and SUKAWALA member, Nicaragua).  When a state declares an indigenous territory to be a protected area, and in the case of any lands and territories under potential or actual claim by indigenous peoples, as well as locales used as natural biopreserves, conservation areas shall not be subject to any natural resource development without the informed consent and participation of the peoples concerned, thereby ensuring indigenous peoples equitable and fair participation in the benefits thereof.

7.  
Proposal by Héctor Huertas G. Representative of the International Corporativist Society (SCI)) 
The right is recognized of indigenous peoples to restitution of indigenous territories and lands under their potential or actual claim which are used as protected areas.  The state, with the informed consent and participation of indigenous peoples in management procedures for purposes of protection and conservation.

(New 8) By virtue of international commitments in the environmental area, the states shall ensure the informed consent of indigenous peoples to projects, along with their fair and equitable participation in the benefits thereof.

7.  
Proposal by Alejandro Laos (ALLPA Group/ Farming Communities for development (SER)– PERÚ) When the States declares an indigenous territory to be a protected area, and in the case of any lands under potential or actual claim by indigenous peoples, as well as locales used as natural biopreserves, conservation areas shall not be subject to any natural resource development without the informed consent and participation of the peoples concerned.  The states shall recognize the rights of indigenous peoples, in the exercise their autonomy, to declare their territory, or part of it, a protected or conservation area.
7.  
Proposal by Sebastião Haji Machineri (COICA).  Owing to the protected nature of indigenous territories, in keeping with indigenous customs and practices, the natural resources thereof must be developed to benefit their members and with a view to maintaining environmental and natural balance.
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XIII (7) of IACHR was reworded in Article XVIII (7) of Section Three of the text of the Chair of 2003.

7.

When the State declares an indigenous territory to be a protected area or subject to wildlife reserve conditions and in the case of lands and territories claimed by indigenous peoples, the conservation areas shall not be subject to any natural resources development without the informed participation of the peoples concerned.

SECTION FOUR

Explanatory note:  Section Four received proposals at the Working Group meeting of November 1999 and the Special Session of March 2002.  Furthermore, references to the Proposed Declaration of IACHR and to the Consolidated Text of the Chair of 2003 were included.

TITLE OF THE SECTION

PROPOSED DECLARATION OF THE IACHR:

Title: SECTION FOUR.  ORGANIZATIONAL AND POLITICAL RIGHTS
MEETING OF THE GOVERNMENT EXPERTS, FEBRUARY 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999:

Title: SECTION FOUR.  ORGANIZATIONAL AND POLITICAL RIGHTS
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

Title: SECTION FOUR.  ORGANIZATIONAL AND POLITICAL RIGHTS
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:
Title: SECTION FOUR.  ORGANIZATIONAL AND POLITICAL RIGHTS
ARTICLE XIV (TITLE OF THE ARTICLE)

PROPOSED DECLARATION OF THE IACHR:

Title: 
Article XIV.
The rights of association, assembly, freedom of expression and freedom of thought
MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999:

Title: Article XIV. The rights of association, assembly, freedom of expression and freedom of thought
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:.There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

Title:: Article XIV. The rights of association, assembly, freedom of expression and freedom of thought
Proposals presented by the states Article XIV (Title) 
1.
Proposal by Venezuela: To change the title to “The right of association, assembly, freedom of expression, and freedom of thought 
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals. 

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:

Article XIV of IACHR was retaken in Article XIX of Section Four of the text of the Chair of 2003.

Title: ArticleXiX. The rights of association, assembly, freedom of expression and freedom of thought
ARTICLE XIV (1)

PROPOSED DECLARATION OF THE IACHR: 

1.
Indigenous peoples have the right of association, assembly and expression pursuant to their values, usages, customs, ancestral traditions, beliefs and religions. 

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals.  

MEETING OF THE WORKING GROUP, NOVEMBER 1999: 

1.
Indigenous [peoples/populations] have the right of association, assembly, and expression pursuant to their values, usages, customs, ancestral traditions, beliefs, and religions (, in keeping with national law) (and bearing in mind the international instruments on the matter).

Proposals presented by the states Artticle XIV (1)

1.
Proposal by United States. Indigenous individuals have the right to freedom of association, assembly, opinion, and expression. 

Proposals presented by the representatives of indigenous peoples: Article XIV (1)

1.

The National Congress of American Indians, the Amerindian Peoples Association of Guyana and the Toledo Maya Cultural Council, and the Upper Sioux Community by Poi Co proposed changing the first phrase of paragraph 1 of Article 14 to read, “Indigenous peoples and individuals.”
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:.There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 
1.

Indigenous peoples have the right of association, assembly and expression pursuant to their values, usages, customs, ancestral traditions, beliefs and religions.

Proposals presented by the states Article XIV (1)
1.

Proposal by Venezuela: The states shall respect the indigenous people’s collective right of association, assembly, and expression and communication, in keeping with their values, practices and customs, ancestral traditions, beliefs, and spirituality.

1.

Proposal by United States: Indigenous individuals have the right of freedom of association, peaceful assembly and expression, and to hold opinions without interference

1. 

Proposal by Panama: Indigenous peoples have the right to freely determine their political status and to freely pursue their economic, social, spiritual, and cultural development and, consequently, they have the right to autonomy or self government with regard to, inter alia, culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land, resource, and environmental management, and entry by non-members; and to determine ways and means of financing these autonomous functions.
Proposals presented by the representatives of indigenous peoples: Article XIV (1)

1.
 
Proposal by Sebastião Haji Machineri (COICA): Indigenous peoples have the rights of organization, association, assembly, and expression of their values, practices, customs, ancestral traditions, beliefs, and spirituality.
1.

Jaqueline Johnson (National Congress of American Indians): Indigenous Peoples, as a specific form of exercising their right to self-determination, have the right to autonomy and self-government…

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XIV (1) of IACHR was retaken in Article XIX (1) of Section Four of the text of the Chair of 2003.

1.

Indigenous peoples and their members have rights of association, assembly, organization, and expression, without interference and in accordance with their values, usages, customs, ancestral traditions, beliefs, and spirituality.   

ARTICLE XIV (2)

PROPOSED DECLARATION OF THE IACHR:

2.
Indigenous peoples have the right of assembly and to the use of their sacred and ceremonial areas, as well as the right to full contact and common activities with their members living in the territory of neighboring states.

MEETING OF THE WORKING GROUP FEBRUARY, 1999: There were no proposals.

MEETING OF THE WORKING GROUP, NOVEMBER 1999

2.
Indigenous [peoples/populations] have the right of assembly and to the use of their sacred and ceremonial areas, as well as the right to full contact and common activities with their members living in the territory of neighboring states (, in keeping with state border control regulations).

Proposals presented by the representatives of indigenous peoples: Article XIV (2)

2.
Proposal by Canada. 
Indigenous peoples have the right of assembly and to the use of their sacred and ceremonial areas, subject to the existing rights of third parties.  They also have the right to maintain and develop contacts, relations and undertake activities with their members, and with other indigenous peoples, across borders, which may be subject to reasonable and non-discriminatory customs and immigration regulation.

2. 
Proposal by the United States. Indigenous individuals have the right to full contact and common activities with sectors and members of their ethnic groups living in the territory of neighboring states, subject to the nondiscriminatory enforcement of customs and immigration laws. 

Proposals by the Organs of the OAS Article XIV (2)

2. 
Proposal by CJI. 
In those cases where a single indigenous population is established in the territory of two or more states, the latter shall spare no reasonable effort–without prejudice to their public policy, to their security and defense, or to measures necessary to prevent criminal or illicit activities–to preserve communication, cooperation, and traditional exchanges among individuals belonging to that indigenous population. 

Proposals presented by the representatives of indigenous peoples: Article XIV (2)
2. 
 (National Congress of American Indians, Ameridian People Association of Guyana, Toledo Maya Cultural Council, y el Upper Sioux Community): They proposed the following language for paragraph 2:


“Indigenous peoples and individuals have the right to the use of their sacred and ceremonial areas as well as the right to establish and maintain without any discrimination, free and peaceful contacts with other indigenous peoples and individuals that live in the territories of neighboring states or across state borders.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:.There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

2.
Indigenous peoples have the right of assembly and to the use of their sacred and ceremonial areas, as well as the right to full contact and common activities with their members living in the territory of neighboring states.
Proposals presented by the states Article XIV (2)

2. 
Proposal by Argentina: Cross-border contacts and cooperation:  The governments shall adopt appropriate measures, including under international agreements, to facilitate cross-border contact and cooperation among indigenous and tribal peoples, to include activities in the economic, social, cultural, spiritual, and environmental areas.

2.

Proposal by Venezuela: Indigenous peoples have the right of assembly and the right to use their sacred and ceremonial areas, while taking into account the rights of third parties

In addition, Venezuela proposes a new paragraph: Artículo XIV (3):

3.
Indigenous peoples have the right to maintain full contact and common activities with their members living in the territory of neighboring states.  The states shall adopt special measures to facilitate such rights

2. Proposal by the United States:  Indigenous Peoples have the right to freedom of assembly, to the use of their sacred and ceremonial areas on extended lands subject to the rights of third parties and on public lands subject to reasonable accommodation.  They also have the right
Proposals presented by the representatives of indigenous peoples: Article XIV (2)
2.

Proposal by Sebastião Haji Machineri (COICA): Indigenous peoples have the right to establish their political and spiritual practices, inter alia, to assemble and to use their sacred and ceremonial areas, and the right to maintain full contact and common activities with their members living in the territory of neighboring states.
2. 

Proposal by Emeterio Cumes Oxí (Sociedad Corporativa Intercontinental  “S.C.I.”): The states shall respect, promote, develop, support, reinforce, and recognize indigenous peoples’ social, economic, and financial organizations and institutions, their political, legal, cultural, academic, commercial, scientific, technological, and linguistic forms of organization, and the authorities representing such peoples and conducting their diplomatic relations as instruments and channels for the development of expression and representation 

2.

Jaqueline Johnson (National Congress of American Indians): Indigenous Peoples have the right to the use of their sacred and ceremonial areas, as well as the right to establish and maintain without discrimination, free and peaceful contacts with other Indigenous Peoples living in the territory of neighboring States or across State borders.
2.  Joint Sumbmission The National Congress of American Indians, the Native American Rights Fund, the Indian Law Resource Center, the Haudenosaunee Confederacy, the Amerindian Peoples Association or Guyana, the Carib Council of Dominica, and the Maya Leaders Alliance of Southern Belize

“Indigenous Peoples have the right to the use of their sacred and ceremonial areas as well as the right to establish and maintain without any discrimination, free and peaceful contacts with other Indigenous Peoples living in the territories of neighboring States across State borders.”
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XIV (2) of IACHR was retaken in Article XIX (2) of Section Four of the text of the Chair of 2003.

2.
Indigenous peoples have the right to assembly and to make use of their sacred and ceremonial areas.
Note:  The Consolidated Text of the Chair of 2003 includes two additional paragraphs to Article XIX: paragraphs (3) and (4).

3.
Indigenous peoples have the right to maintain full contact, bonds, and common activities with their members who inhabit the territory of neighboring States.


4.
The States shall adopt measures aimed at facilitating the exercise of the rights recognized in this article, mindful of the rights of third persons.
ARTICLE XV (TITLE OF THE ARTICLE)

PROPOSED DECLARATION OF THE IACHR:

Title: 
Article XV.
The right to self government
MEETING OF THE WORKING GROUP FEBRUARY, 1999: 

Title: Article XV: The right to self government
MEETING OF THE WORKING GROUP, NOVEMBER 1999: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:.There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

Title: Article XV: The right to self government
Proposals presented by the States Article XV (Title)

Proposal by Panama: Right to self-determination
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XV of IACHR was retaken in Article XX of Section Four of the text of the Chair of 2003.

Title: Article XX: The right to self government
ARTCLE XV (1)

PROPOSED DECLARATION OF THE IACHR: 

1.
Indigenous peoples have the right to freely determine their political status and freely pursue their economic, social, spiritual and cultural development, and are therefore, entitled to autonomy or self-government with regard to inter alia culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land and resource management, the environment and entry by nonmembers; and to determine ways and means for financing these autonomous functions.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999:
1.
[Indigenous [peoples/populations] have the right to freely determine (their traditional forms of communal association) (their political status) and freely pursue their economic, social, spiritual, and cultural development, and are therefore entitled to (participate in managing their specific institutions) [autonomy or self-government] with regard, inter alia, to culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land and resource management, the environment and entry by nonmembers; and to determine ways and means for financing these autonomous functions.]

*
Note from the Chair:  This question (paragraph 1) depends upon what is decided regarding the section on definitions.

Proposals presented by the states Article XV (1)

1.
Proposal by United States: States should recognize, where appropriate and on the basis of a fair and open process, a broad range of autonomy for indigenous [peoples/populations] to manage their local and internal affairs, including social, economic, and cultural matters.  States are encouraged to utilize indigenous [peoples/populations] to deliver social and economic services to indigenous societies. 

Proposals presented by the representatives of indigenous peoples: Article XV (1)
1.
(Proposal by The National Congress of American Indians, Ameridian People Association of Guyana and Toledo Maya Cultural Council, and Upper Sioux Community) For Article 15, paragraph 1, they proposed the following text: 


“Indigenous peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social, spiritual and cultural development. As a specific form of exercising their right to self-determination, have the right to autonomy and self-government with regard to inter alia culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land and resources management, the environment and entry by non-members; and to determine ways and means for financing these autonomous functions.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:.There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

1.

Indigenous peoples have the right to freely determine their political status and freely pursue their economic, social, spiritual and cultural development, and are therefore, entitled to autonomy or self-government with regard to inter alia culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land and resource management, the environment
 and entry by nonmembers; and to determine ways and means for financing these autonomous functions. 

Proposals presented by the states Article XV (1)
1.

Proposal by the United States: Indigenous Peoples have the right to internal self-determination.  By virtue of that right, they may negotiate their political status within the framework of the existing nation-state and are free to pursue their economic, social and cultural development. Indigenous Peoples in exercising their right of internal self-determination, have the internal right to autonomy or self-government in matters relating to their local affairs, including determination of membership, culture, language, religion, education, information, media, health, housing, employment, social welfare, maintenance of community safety, family relations, economic activities, lands and resources management, environment and entry by non-members, as well as ways and means of financing these autonomous functions.

1. 

Proposal by Peru: Indigenous peoples, in the exercise of their self-determination, have the right to freely determine their political status and to freely promote their economic, social, spiritual, and cultural development and, consequently, they have the right to autonomy or self-government in regard to culture, belief, spirituality, education, information, media, health, housing, employment, social welfare, economic activities, territorial, natural resource, and environmental management, and entry by non-members; and to ways and means of implementing these autonomous functions, with support from the states.

1

Proposal by Panama: Indigenous peoples, in the exercise of their self-determination, have the right to freely determine their political status and to freely promote their economic, social, spiritual, and cultural development and, consequently, they have the right to autonomy or self-government in regard to, inter alia, culture, spirituality, education, information, media, health, housing, employment, social welfare, economic activities, land, resource, and environmental management, and entry by non-members; and to ways and means of financing these autonomous functions.
1. 

Proposal by Argentina: ... Indigenous peoples have the right to self-determination ...  “Self-determination” means the capacity of indigenous peoples to freely develop and exercise their forms of political, economic, social, and cultural organization, and to guarantee access to the jurisdiction of the state, in a framework of autonomy and self-government, compatible with the national unity, territorial integrity, and the organizational structure of each state.

Proposals presented by the representatives of indigenous peoples: Article XV (1)

1.

Proposal by Jaqueline Johnson: Indigenous Peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social, spiritual and cultural development.  As one form of exercising their right to self-determination, they have the right to autonomy and self-government with regard to inter alia culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land and resources management, the environment and entry by non-members; and to determine ways and means of financing these autonomous functions.  
1. 
Proposal by Eduardo Nieva (Commission of Indigenous Jurists in the Argentine Republic): Indigenous peoples have the right to self-determination.  By virtue of this right, they may freely determine their political status and may provide for their economic, social, and cultural development.
1.
Proposal of various representatives of indigenous peoples:The National Congress of American Indians, the Native American Rights Fund, the Indian Law Resource Center, the Haudenosaunee Confederacy, the Amerindian Peoples Association of Guyana, the Carib Council of Dominica, and the Maya Leaders Alliance of Southern Belize

1.
Indigenous Peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social, spiritual and cultural development. As one form of exercising their right to self-determination, they have the right to autonomy and self-government with regard to inter alia, culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land and resources management, the environment and entry by non-members; and to determine ways and means for financing these autonomous functions.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XV (1) of IACHR was retaken in Article XX (1) of Section Four of the text of the Chair of 2003.

1.

Indigenous peoples, in the exercise of the right to self-determination within the States, have the right to autonomy or self-government with respect to, inter alia, culture, language, spirituality, education, information, means of communication, health, housing, employment, social well-being, maintenance of community security, family relations, economic activities, administration of land and resources, environment and entry of non-members; and to determine the ways and means of financing these autonomous functions.

ARTICLE XV (2)

PROPOSED DECLARATION OF THE IACHR:

2.
Indigenous peoples have the right to participate without discrimination, if they so decide, in decision-making, at all levels, concerning matters which might affect their rights, lives and destiny.  They may do so directly or through representatives chosen by them pursuant to their own procedures.  They shall also have the right to maintain and develop their own indigenous decision-making institutions, as well as equal opportunities to gain access to, and participate in, all state institutions and fora.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals.
MEETING OF THE WORKING GROUP, NOVEMBER 1999:


2.
Indigenous [peoples/populations] have the right to participate without discrimination, if they so decide, in decision-making, at all levels, concerning matters which might affect their rights, lives, and destiny.  They may do so directly or through representatives chosen by them pursuant to their own procedures.  They shall also have the right to maintain and develop their own indigenous decision-making institutions, as well as equal opportunities to gain access to, and participate in, all national institutions and fora.

Proposals presented by the states Article XV (2)

2.
Proposal by the United States: 
Indigenous individuals have the right to participate on an equal basis with other citizens in all national fora, including local, provincial, and national elections.  Where a state's policy, decision, or action will have a direct effect on indigenous property, rights, or other interests, states are encouraged to provide indigenous people [peoples/populations] or their representatives the opportunity to be heard on the subject. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002

2.

Indigenous peoples have the right to participate without discrimination, if they so decide, in decision-making, at all levels, concerning matters which might affect their rights, lives and destiny. They may do so directly or through representatives chosen by them pursuant to their own procedures. They shall also have the right to maintain and develop their own indigenous decision-making institutions, as well as equal opportunities to gain access to, and participate in, all state institutions and fora.

Proposals presented by the states Article XV (2)

2. 
Proposal by Venezuela: “Indigenous peoples have the right to political participation and the states must guarantee, through their domestic legislation, that indigenous peoples are represented in deliberative bodies at the national level, and in all administrative, federal, and local entities having an indigenous presence.”

2. 
Proposal by the United States: Where a national policy, regulation, decision, legislative comments or legislation will have substantial or direct effects for Indigenous Peoples, States shall consult with Indigenous Peoples prior to the taking of such actions, where practicable and permitted by law.
Proposals presented by the representatives of indigenous peoples:  Article XV (2)
2.

Proposal by Jaqueline Johnson: Indigenous peoples have the right to give their free and informed consent without discrimination, if they so decide, in decision-making, at all levels, concerning matters which might affect their rights, lives and destiny. They may do so directly or through representatives chosen by them pursuant to their own procedures. They shall also have the right to maintain and develop their own indigenous decision-making institutions, as well as equal opportunities to gain access to, and give their free and informed consent in, all state institutions and fora
2. 

Proposal by Eduardo Nieva (Comisión de Juristas Indígenas en la República Argentina) One of the many forms of the right to self-determination is autonomy and self-government.  Consequently, indigenous peoples have the right to autonomy or self-government with regard to, inter alia, culture, spirituality, education, information, media, health, housing, employment, social welfare, economic activities, land, resource, and environmental management, and entry by non-members; and to determine ways and means of financing these autonomous functions

New paragraph 3 -Brooklyn Rivera B. (Líder Principal de YATAMA, Pueblo Miskitu, Nicaragua): The states shall guarantee the right of, participation by, and representation of indigenous peoples in state structures and institutions in the pursuit of their collective interests.  Such rights shall be exercised through their elected representatives versed in traditional procedures, and via procedures and spaces defined under the concept of universal suffrage.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XV (2) of IACHR was retaken in Article XX (2) of Section Four of the text of the Chair of 2003.

2.

Indigenous peoples have the right to participate without discrimination in decision-making at all levels, in relation to matters that may directly affect their rights, lives, and destiny.  They may do so either directly or through their representatives elected by them in accordance with their own procedures.  They also have the right to maintain and develop their own indigenous decision-making institutions; and to equal opportunity for gaining access to and participating in all national institutions and fora.



ARTICLE XVI (TITLE OF THE ARTICLE)

PROPOSED DECLARATION OF THE IACHR:

Title: 
Article XVI.
Indigenous law
MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals
MEETING OF THE WORKING GROUP, NOVEMBER 1999:

Title: Article XVI: Indigenous law
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

Title: Article XVI: Indigenous law
Proposals presented by the states Article XVI (Title)
Proposal by Peru: Change title to “Right to intercultural coexistence” 

Proposal by Venezuela: Change title to “Law and Special indigenous jurisdiction” 
Proposals presented by the representatives of indigenous peoples: Article XVI (Título)
Proposal by Alejandro Laos (ALLPA Group/ Farming Communities for development (SER)– PERU).   

Change title to “Right to administer own justice” 
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:  Article XVI of IACHR was retaken in Article XXI of Section Four of the text of the Chair of 2003.

Title: Article XXI: Indigenous Jurisdiction and Law.  
Article XVI (1)

PROPOSED DECLARATION OF THE IACHR:

1.
Indigenous law shall be recognized as a part of the states' legal system and framework in which the states' social and economic development takes place. 

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

1.
Indigenous law shall be recognized as a part of [the states' legal systems and] the framework in which the states’ social and economic development takes place. 

Proposals presented by the states Article XVI (1)

1.
Proposal by Mexico: The law of indigenous [peoples/populations] shall be recognized as part of the legal systems, framework for social and economic development, and pluralism of states. 

1.
Proposal by the United States: Indigenous law shall be recognized as an integral part of state legal systems and the framework for social and economic development of indigenous [peoples/populations]. 

1.

Proposal by Argentina: Indigenous law shall be taken into account when decisions involving indigenous [peoples/populations] are adopted. 
1.

Proposal by Guatemala: The law of indigenous [peoples/populations] shall be recognized as part of the legal system and framework for economic and social development of each state, as long as that system and that framework are not incompatible with the fundamental rights defined by the national legal system or with internationally recognized human rights. 
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:.There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

1.

Indigenous law shall be recognized as a part of the states' legal system and framework in which the states' social and economic development takes place
Proposals presented by the states: Article XVI (1)
1.

Proposal by Peru: Indigenous law shall be recognized as part of the states’ legal system and framework in which the states’ social, cultural, political, and economic development takes place.

1.

Proposal by Venezuela: The states shall recognize the legitimate authority of indigenous peoples in applying their legal systems in keeping with their own provisions, procedures, and ancestral traditions.

1.

Proposal by Panama: Indigenous law shall be recognized as an integral part of the legal systems of states, and shall serve as a framework for the economic, political, and social development of indigenous peoples and of the plural character of states.
1. 

Proposal by Colombia: The states shall recognize the capacity of indigenous authorities to exercise jurisdictional functions within their territories, in keeping with their own provisions and procedures, provided that these do not contravene the national Constitution and laws.

Proposals presented by the representatives of indigenous peoples: Article XVI (1)
1.

Proposal by Francisco Raymundo - Rodolfo Pocop and Augusto Willemsen Díaz: Indigenous peoples and communities have the right to maintain, develop, update, and transmit to future generations their own legal systems and to apply them in regulating their organization and the social conduct of their members (and in the exercise of their jurisdictional authority within their territory).

1. 
Proposal by Alejandro Laos (ALLPA Group/ Farming Communities for development (SER)– PERÚ).   All indigenous peoples are entitled to recognition of their justice administration systems and to legal recourse in resolving their conflicts.  This shall form part of the states’ legal system and framework for the social and economic development.

1.

Proposal by Amparo Gutiérrez, Pueblo Purépecha: Indigenous law shall be recognized as a part of the states’ legal system and framework in which the states’ social and economic development takes place.  With a view to ensuring this, the states shall adopt the pertinent measures for its dissemination and application within state judiciaries.

1. 

Proposal by Rigoberto Mendoza, Nicaragua: The indigenous legal system shall be recognized and incorporated in the national legal system.  Indigenous law shall serve as a source of national positive law.

1. 

Proposal by Héctor Huertas y Tomás Alarcón: Indigenous peoples have the right to justice and, by virtue of that right, to their own legal systems, jurisdiction, and competence in applying indigenous law within their territories, as part of the national legal system.

1.

Proposal by Sebastião Haji Machineri (COICA): Indigenous peoples are guaranteed the right of their legal systems to form part of the states’ legal systems, to include social, economic, political, cultural, and spiritual development.  The states shall respect the full exercise of such rights.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XVI (1) of IACHR was retaken in Article XXI (1) of Section Four of the text of the Chair of 2003.

1.
Indigenous law shall be recognized as part of the legal system and of the States’ framework for social and economic development   

 ARTICLE XVI (2)

PROPOSED DECLARATION OF THE IACHR: 

2.
Indigenous peoples have the right to maintain and reinforce their legal systems and apply them to affairs within their communities, including systems addressing such matters as conflict resolution, crime prevention and the maintenance of peace and harmony.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

2.
Indigenous [peoples/populations] have the right to maintain and reinforce their (legal) (regulatory) systems and to apply them to affairs within their communities, including systems addressing such matters as conflict resolution, crime prevention, and the maintenance of peace and harmony.
Proposals presented by the states: Article XVI (2)

2.
Proposal by the United States: States, where appropriate, should take measures to enhance the capacity of indigenous [peoples/populations] to maintain and strengthen their own legal systems with respect to internal matters, including control of real property and natural resources, resolution of disputes within and between indigenous [peoples/populations], law enforcement, and maintenance of internal peace and harmony. 

*Note:  The United States proposal is intended to consolidate paragraphs 2 and 3.
Proposals presented by the representatives of indigenous peoples: Article XVI (2)
2. The National Congress of American Indians, Ameridian People Association of Guyana, Toledo Maya Cultural Council, y  Upper Sioux Community, They all proposed the following paragraph:

“The official decisions, rulings and actions of indigenous institutions shall be fully recognized, honored and enforced by the institutions of the state.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

2.

Indigenous peoples have the right to maintain and reinforce their legal systems and apply them to affairs within their communities, including systems addressing such matters as conflict resolution, crime prevention and the maintenance of peace and harmony.

Proposals presented by the states: Article XVI (2)
2. 

Proposal by Venezuela: The way in which this special indigenous jurisdiction is to be coordinated with the national legal system shall be determined by law.

2.

Proposal by Panama: Indigenous peoples have the right to justice and to maintain and reinforce their legal systems and authorities, and to apply them to affairs within their communities, including systems addressing such matters as conflict resolution, crime prevention, and the maintenance of peace and harmony.
2. 

Proposal by the United States: Consistent with international human rights standards, Indigenous Peoples may develop maintain and reinforce their legal systems, to apply indigenous law to the internal and local affairs of their communities, including systems pertaining to ownership, management and development of lands and natural resources, resolution of conflict with and between indigenous communities, prevention of crime, law enforcement and maintenance of peace and harmony.

2. 
Proposal by Colombia: Where appropriate, the states shall take measures to reinforce the capacity of indigenous peoples to preserve their own legal systems and the application thereof in resolving conflicts and maintaining internal harmony, in keeping with the national legal system.

Proposals presented by the representatives of indigenous peoples: Article XVI (2)
2. 

Proposal by Francisco Raymundo - Rodolfo Pocop and Augusto Willemsen Díaz:  The state shall respect the autonomy of the natural or traditional authorities of indigenous peoples and communities in the exercise and application of their own legal systems and the finality of their decisions or rulings.

2.

Proposal by Alejandro Laos (ALLPA Group/ Farming Communities for development (SER)–PERÚ).   The state shall respect the autonomy of the natural or traditional authorities of indigenous peoples and communities in the exercise and application of their own legal systems and the finality of their decisions or rulings.
2. 

Brooklyn Rivera B. (YATAMA Main Leader, Miskitu People, Nicaragua): Indigenous peoples have the right to maintain and reinforce their legal systems, and to strengthen their traditional authorities and to utilize them in justice administration, including systems and authorities addressing matters such as conflict resolution, crime prevention and the maintenance of peace and harmony
(New paragraph) The states shall establish mechanisms to address the collective demands of indigenous peoples in keeping with their values and traditional practices.  Justice administration for indigenous peoples shall be governed by special provisions that reflect their world view.
2.

Proposal by Héctor Huertas y Tomás Alarcón: Indigenous peoples have the right to maintain and reinforce their legal systems and to apply them within their territories, including systems addressing such matters as, inter alia, conflict resolution, crime prevention, and the maintenance of peace.

2.

Proposal by Sebastião Haji Machineri (COICA): Indigenous peoples have the right to maintain and reinforce their legal systems and to apply them to affairs within their communities, including systems addressing matters such as conflict resolution and the maintenance of peace and harmony.

2. 
Proposal of various representatives of indigenous peoples:The Maya Leaders Alliance of Southern Belize, the National Congress of American Indians, the Native American Rights Fund, the Indian Law Resource Center, the Carib Council of Dominica, and the Amerindian Peoples Association or Guyana


We have a number of proposals for this article:


First, that sub-section two be modified by adding the words “AND TERRITORIES” after the words “within their communities”


Second, that an additional sub-section be added that reads:



The official decisions, rulings, and actions of indigenous institutions shall be fully recognized, honored and enforced by the institutions of the State.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XVI (2) of IACHR was retaken in Article XXI (2) of Section Four of the text of the Chair of 2003.

2.

Indigenous peoples have the right to maintain and strengthen their legal systems for addressing internal matters in their communities, and to apply them in accordance with their own rules and procedures, including matters related to the resolution of conflicts within and between indigenous peoples, and to the preservation of peace and harmony.
ARTICLE XVI (3)

PROPOSED DECLARATION OF THE IACHR:
3.
In the jurisdiction of each state, procedures involving indigenous persons or their interests shall be conducted in such a way as to ensure the right of indigenous peoples to full representation with dignity and equality before the law.  This shall include observance of indigenous law and custom and, where necessary, use of their language.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

3.
In the jurisdiction of each state, procedures involving indigenous persons or their interests shall be conducted in such a way as to ensure the right of indigenous [peoples/populations] to full representation with dignity and equality before the law.  [This (may) (shall) include observance of indigenous law and customs and, where necessary, (in criminal proceedings,) (the use of) their language (through interpretation).  

Proposals presented by the states: Article XVI (3)
3.  
Venezuela proposes the second part of the paragraph to be deleted.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:.There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

3.

In the jurisdiction of each state, procedures involving indigenous persons or their interests shall be conducted in such a way as to ensure the right of indigenous peoples to full representation with dignity and equality before the law. This shall include observance of indigenous law and custom and, where necessary, use of their language.

Proposals presented by the states: Article XVI (3)

3.

Proposal by Panama: Within the jurisdiction of each state, procedures involving indigenous persons or their interests shall be conducted in such a way as to ensure the right of such peoples to full representation with dignity and equality before the law.  This shall include observance of indigenous law and custom and, where necessary, use of their language.

3. 
Proposal by Colombia: Within the jurisdiction of each state, procedures involving indigenous persons or their interests shall be conducted in such a way as to ensure the right of indigenous peoples to full representation with dignity and equality before the law.  This shall include observance of indigenous law and custom and, where necessary, use of interpreters in their language.
Proposals presented by the representatives of indigenous peoples: Article XVI (3)

3. 
Proposal by Francisco Raymundo - Rodolfo Pocop and Augusto Willemsen Díaz. Such provisions shall be established as the natural or traditional authorities of indigenous peoples and communities and officials, judges, and magistrates of the state judiciary deem, by mutual consent, to be necessary to coordinate, without hegemony or preeminence of any kind, the special jurisdiction of the community and the jurisdiction of the state.

3. 
Proposal by Amparo Gutiérrez, Pueblo Purépecha: In the jurisdiction of each state, procedures involving indigenous persons or their interests shall be conducted in such a way as to ensure the right of indigenous peoples to full representation with dignity and equality before the law.  This shall include the observance of indigenous law and custom and, preferentially, the use of their language.
3. 
Proposal by Héctor Huertas y Tomás Alarcón: In the jurisdiction of each state, procedures involving indigenous persons or their interests shall be conducted in such a way as to ensure the right of indigenous peoples to full representation with dignity and equality before the law.  This shall include the observance of indigenous law and custom and, preferentially, the use of their language.

 (New paragraph) The states shall establish mechanisms to address the collective demands of indigenous peoples in keeping with their values and traditional practices.  Justice administration for indigenous peoples shall be governed by special provisions that reflect their world view.
3.

Proposal by Sebastião Haji Machineri (COICA): Within the jurisdiction of each state, procedures involving indigenous persons or their interests shall be conducted in such a way as to ensure the right of indigenous peoples to full representation with dignity and equality before the law.  This shall include the observance of indigenous law and custom and, where necessary, use of their language.
Proposal by Vilmar Martins Moura Guarany (Indigenous delegate of Brazil) 

(New paragraph) The states shall apply the provisions of ordinary law to relations between indigenous and non-indigenous persons, while taking account of indigenous social and cultural differences.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XVI (3) of IACHR was retaken in Article XXI (3) of Section Four of the text of the Chair of 2003.

3.

The matters referring to indigenous persons or to their interests in the jurisdiction of each State shall be conducted so as to provide for the right of the indigenous to full representation with dignity and equality before the law, and, if necessary, the use of interpreters.

(Additional paragraph)

4.

The States shall take measures to reinforce the judicial capacity of the indigenous peoples, to establish their jurisdiction, and to coordinate it with all other national jurisdictions, as appropriate.  In addition, the States shall take measures to ensure that the judiciary is knowledgeable of and applies indigenous law and custom, and to ensure that it is taught in the law schools.


ARTICLE  XVII (TITLE OF THE ARTICLE)

PROPOSED DECLARATION OF THE IACHR:

Title: 
Article XVII.
National incorporation of indigenous legal and organizational systems
MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

Article XVII.
(National incorporation of indigenous legal and organizational systems) (Right of access of indigenous peoples to state jurisdiction) (Incorporation of traditional practices of indigenous populations in national institutions)
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:.There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

Title: Article XVII: National incorporation of indigenous legal and organizational systems
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:

Article XVII of IACHR was retaken in Article XXII of Section Four of the text of the Chair of 2003.

Title: Article XVII:  Contributions of indigenous legal and organizational systems
ARTICLE XVII (1)

PROPOSED DECLARATION OF THE IACHR:

1.
The states shall facilitate inclusion of the institutions and traditional practices of indigenous peoples in their organizational structures, in consultation with, and subject to the consent of, the peoples concerned.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

1.
The states shall facilitate the (incorporation) (inclusion), where practicable, of the institutions and traditional practices of indigenous [peoples/populations] in their (national) (organizational) structures, in consultation with, and subject to the consent of, the [peoples/populations] concerned.

Proposals presented by the states: Article XVII (1)

1.
Proposal by the United States: The states should facilitate inclusion within their national organizational structures, wherever appropriate, of institutions and traditional practices of indigenous [peoples/populations]. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

1.

The states shall facilitate inclusion of the institutions and traditional practices of indigenous peoples in their organizational structures, in consultation with, and subject to the consent of, the peoples concerned.

Proposals presented by the States: Article XVII (1)
1. 
Proposal by Panama: With a view to strict respect for self-determination and the exercise of interculturality, the states shall recognize indigenous values, wisdom, knowledge, and culture, and shall facilitate the inclusion thereof in national life, in consultation with and with the consent of indigenous peoples, provided that this does not imply assimilation and transculturation.

Proposals presented by the representatives of indigenous peoples: Article XVII (1)

1. 
Proposal by Alejandro Laos (ALLPA Group/ Farming Communities for development (SER)– PERÚ).     (New paragraph) The states shall establish an entity with responsibility for activities involving indigenous peoples, with a view to coordinating state policy and facilitating relations with that group.

(Proposed additional paragraph on political rights)  At the request of indigenous peoples, the states may establish electoral districts to enable indigenous representatives to be elected to local, regional, and national government. 

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XVII (1) of IACHR was retaken in Article XXII (1) of Section Four of the text of the Chair of 2003.

1.

The States shall facilitate the inclusion, within their national organizational structures, as appropriate, of the traditional institutions and practices of the indigenous peoples, in consultation with and with the consent of said peoples. 
ARTICLE XVII (2)

PROPOSED DECLARATION OF THE IACHR: 

2.
The relevant institutions in each state which serve indigenous peoples shall be designed in consultation with and are subject to the participation of, the peoples concerned so as to reinforce and promote the identity, cultures, traditions, organization and values of those peoples.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:
2.
The relevant institutions in each state which serve indigenous [peoples/populations] should be designed in consultation with, and with the participation of, the [peoples/populations] concerned, so as to reinforce and promote the identity, cultures, traditions, organization, and values of those [peoples/populations].

Proposals presented by the states: Article XVII (2)

2. 
Proposal by Mexico: The institutions of each state shall be designed or updated in consultation with indigenous [people/populations], thereby guaranteeing their access to state jurisdiction. 

2. 
Proposal by the United States: States are encouraged in predominantly indigenous areas to facilitate the design and establishment of institutions that reflect and reinforce the identity, culture, and organization of those populations, to promote indigenous participation. 
Proposals presented by the representatives of indigenous peoples: Article XVII (2)

2. 
The National Congress of American Indians, Ameridian People Association of Guyana y Toledo Maya Cultural Council, y el Upper Sioux Community noted that: paragraph 2 should also ensure that “no decisions directly relating to their rights and interests are taken without their free and informed consent.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

2.

The relevant institutions in each state which serve indigenous peoples shall be designed in consultation with and are subject to the participation of, the peoples concerned so as to reinforce and promote the identity, cultures, traditions, organization and values of those peoples
Proposals presented by the states Article XVII (2)
2.  
Proposal by Venezuela. “The states shall encourage institutions devoted to each state’s historical heritage and official culture to recognize the contribution made by indigenous heroes to history and to the formation of the multiethnic and pluricultural nature of their respective societies.  To that end, they shall be elevated to their national pantheons of heroes, with the due consent of the respective indigenous peoples.”
2.  Proposal of various representatives of indigenous peoples:The Maya Leaders Alliance of Southern Belize, the National Congress of American Indians, the Native American Rights Fund, the Indian Law Resource Center, the Carib Council of Dominica and the Amerindian Peoples Association of Guyana

“that no decisions directly relating to their rights and interests are taken without their free and informed consent.”

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: There were no proposals.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XVII (2) of IACHR was retaken in Article XXII (2) of Section Four of the text of the Chair of 2003.

2.
The relevant institutions of each State that serve the indigenous peoples, as well as their respective public policies, shall be designed in consultation with and with the participation of the peoples concerned to reinforce and promote the identity, culture, traditions, organization, and values of those peoples.


PROPOSAL FOR AN ADDITIONAL ARTICLE IN 

SECTION FOUR OF THE IACHR TEXT


The consolidated text of the Chair of 2003 included in Section Four an additional article relative to Treaties, agreements and constructive arrangements, Article XXIII.  This article rewords Article XXII of the IACHR Text, located in Section Six:  General Provisions.

PROPOSED DECLARATION BY THE IACHR: 

Article XXII. Treaties, agreements and constructive arrangements (SECTION SIX. GENERAL PROVISIONS)

{0>Los pueblos indígenas tienen el derecho al reconocimiento, observancia y aplicación de los Tratados, convenios y otros arreglos que puedan haber concluido con los Estados o sus sucesores y Actos históricos, de acuerdo a su espíritu e intención; y a que los Estados honren y respeten dichos Tratados, Actos, convenios y arreglos constructivos, así como los derechos históricos que emanen de ellos.<}0{> Indigenous peoples have the right to the recognition, observance and enforcement of treaties, agreements and other arrangements that may have been concluded with states or their successors, as well as historical Acts, according to their spirit and intent; and to have states honor and respect such treaties, agreements, and constructive arrangements as well as the historical rights emanating from those instruments.  Conflicts and disputes which cannot otherwise be settled shall be submitted to the competent bodies.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:
Article XXIII.
Treaties, agreements and constructive arrangements
Indigenous peoples have the right to the recognition, observance, and application of the treaties, conventions, and other arrangements that the States or their successors may have concluded, in keeping with their spirit and intent, and to have the same be respected and observed by the States
SECTION FIVE

Explanatory note:  Section Five was dealt with at the Working Group meeting of November 1999, at the Special Session of March 2002 (only Article XVIII) and at the Special Session of February 2003.  References to the Proposed Declaration of IACHR and to the Consolidated Text of the Chair of 2003 are included below:

TITLE OF THE SECTION

PROPOSED DECLARATION OF THE IACHR: 

Title: 
SECTION FIVE.  SOCIAL, ECONOMIC, AND PROPERTY RIGHTS

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

Title: Section Five:  SOCIAL, ECONOMIC, AND PROPERTY RIGHTS

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:

Title: Section Five: SOCIAL, ECONOMIC, AND PROPERTY RIGHTS
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003:: 

Title: Section Five:  SOCIAL, ECONOMIC, AND PROPERTY RIGHTS

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003:

Title: Section Five:  SOCIAL, ECONOMIC, AND PROPERTY RIGHTS

ARTICLE XVIII (TITLE OF THE ARTICLE)

PROPOSED DECLARATION OF THE IACHR:

Title: 
Article XVIII.
Traditional forms of property ownership and cultural survival.  The rights to land and territories
MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

Title:  Article XVIII.
Traditional forms of property ownership [and cultural survival].  The rights to land and territories
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
Title: 
Article XVIII.
Traditional forms of property ownership and cultural survival.  The rights to land and territories
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

Title: 
Article XVIII.
Traditional forms of property ownership and cultural survival.  The rights to land and territories
Proposals presented by the representatives of indigenous peoples: Article XVIII (Title)

Proposal byHector Huertas G.( Representative of the International Corporativist Society (SCI)) Change of title:Rights to collective property and development.
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

Title:  Article XVIII.  Traditional forms of property ownership and cultural survival.  The rights to land and territories
Proposals presented by the representatives of indigenous peoples: Article XVIII (Título)

Joint Submission (Combined Statements of Tonya Gonnella Frichner, Rolland Pangowish, June Lorenzo, and Petuuche Gilbert on behalf of American Indian Law Alliance, Assembly of First Nations,International Organization for Indigenous Resource Development, Indigenous World Association, and Teton Sioux Nation Treaty Council)

Article XVIII. Traditional and other forms of property ownership and cultural survival. The rights to lands, territories, and resources

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:

Title: Article XVIII.
Traditional forms of property ownership and cultural survival.  The rights to land and territories
ARTICLE XVIII (1)

PROPOSED DECLARATION OF THE IACHR: 

1.
Indigenous peoples have the right to legal recognition of the varied and specific forms and modalities of their possession, control, and enjoyment of territories and property. 

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

1.
Indigenous [peoples/populations] have the right to legal recognition of their varied and specific forms and modes of possession, control, and enjoyment of [territories and] property (, on the basis of each state's legal system). 

Proposals presented by the states: Article XVIII (1)

1. 
Proposal by the United States: States should respect the culture and values of indigenous [peoples/populations] and the special relationship between indigenous societies and their lands and interests in their lands, including traditional uses such as subsistence farming. 

1.  
Proposal by Mexico: Indigenous [peoples/populations] have the right to legal recognition of their collective and individual possession, their control, and their enjoyment of their lands, as provided under the law of each state, as well as the use of those to which they also have had access for their traditional activities and livelihood.  (Mexico; this text would combine paragraphs 1 and 2.)
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

1.
Indigenous peoples have the right to legal recognition of the varied and specific forms and modalities of their possession, control, and enjoyment of territories and property
Proposals presented by the representatives of indigenous peoples: Article XVIII (1)

1.
 
Proposal by Emeterio Cumes The states recognize the right of indigenous peoples to possession and legal and customary ownership of land, territory, the soil, subsoil, and ecosystem, and to participate in the management of renewable and non-renewable resources, and the inalienable right to the enjoyment thereof, including the obligation of states to defend the land, territory, and resources in the possession of indigenous peoples so that they do not incur risk of appropriation, seizure, dispossession, or any other act detracting from their property rights
1.

Proposal by Juan Reategui , Pueblo Shuar - Awajun (Perú): Indigenous peoples have the right to ownership of the territories they occupy and the natural resources traditionally used in their activities, in keeping with the preservation and appropriate use thereof.  They have autonomy in the control, rational use, and management of the natural resources found within such territories and the right to the practice of collective ownership


The territory of indigenous peoples is inalienable, imprescriptible, and is not be subject to attachment or seizure. The state shall guarantee the protection of indigenous peoples in voluntary isolation, and shall punish any individual or entity who, without their consent, seeks to assimilate them, appropriate their resources, and invade their ancestral territories, thereby adversely affecting their continued existence.
1.

Proposal by Rigoberto Mendoza, Nicaragua: Indigenous peoples have the right to legal recognition of the varied and specific forms and modalities of control of their ancestral property, lands, territory, and all resources therein, and to the use, possession, and enjoyment thereof.

1.

Proposal by Hector Huertas G. (en representación de las Organizaciones Indígenas de Panamá): Indigenous peoples have the right to collective ownership of their territories and to their world view in that regard and, by virtue of that right to, determine the varied and specific forms and modalities of their use, possession, control, and enjoyment of such territories, in keeping with their practices.

1.
Proposal by Alejandro Laos F: We consider that it is not enough to recognize the right of indigenous peoples to ownership of their land.  In several of our countries, such ownership is a constitutional right, but this has been insufficient to ensure the rights of indigenous communities and peoples.  Currently various disputes are under way with states, companies, and colonists for the control of their land for the purposes of agricultural, forestry, and mining exploitation, where the peoples have no one to defend their rights.



In addition, this situation has produced confrontations among groups in view of the failure of the states to guarantee ownership of lands.  Thus, beyond the fundamental consideration that lands and their natural resources represent for the lives of indigenous peoples, we suggest that it is advisable to recognize the right to ownership of their territory, thereby making it possible to protect the full use and possession of their property in keeping with their cosmology, culture, and customs.  Accordingly, we would be more comfortable with wording that, in an appropriate way, includes the right of indigenous peoples to ownership of their territories.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003:
1. 

Los pueblos indígenas tienen derecho al reconocimiento legal de las modalidades y formas diversas y particulares de su posesión, dominio, y disfrute de territorios y propiedad

Proposals presented by the states: Article XVIII (1)

1.  
Proposal by Canada:  In relation to identification of indigenous lands, there needs to be clarification of the obligation arising from the term “demarcation”. As well, the term “homologation” used by the Rapporteur of the Work Group also is not commonly used or understood in Canada

Alternative Article:

Indigenous peoples have the right to maintain and strengthen their distinctive traditional relationship with the lands and resources they own, occupy or use, and to uphold their responsibilities to future generations in this regard.

1. 
Proposal by the United States: It is important to both indigenous peoples and States to have a clear understanding of the rights and benefits that indigenous peoples have, vis-a-vis these lands and territories.  These ideas are clearly expressed in the first 2 paragraphs of this article. The United States has examined and continues to examine carefully this article.  We believe that the general intent of the first part of article 18 is to ensure that indigenous peoples have the right to legal procedures and consultations that will:

*
permit them to assert their various interests in the land and territories,

*
include the State’s meaningful consideration of their interests,

*
and allow for effective enforcement of the decisions reached through these processes.



We believe that the rule of law must be the first and necessary requirement if the aspirations of this article, indeed this declaration, are to be uplifted and realized, for the OAS member states, and for the indigenous peoples in the Americas. The rule of law must be manifested by legal systems which allow fair access to: 1) an open and transparent process, 2) meaningful consideration of claims, 3) appropriate redress for legitimate claims, and 4) effective enforcement of legal decisions. 



The United States is willing to work collaboratively with our fellow OAS nations to promote the rule of law in ways that we hope earn the faith of indigenous peoples in our respective national legal systems.  We believe this particular article, which affirms the rights of indigenous peoples to meaningful national legal procedures regarding their interests in lands and territories, may be an appropriate issue from which to begin such collaborative efforts.

Proposals presented by the representatives of indigenous peoples: Article XVIII (1)

1. 

Proposal of various representatives of indigenous peoples: (Combined Statements of Tonya Gonnella Frichner, Rolland Pangowish, June Lorenzo, and Petuuche Gilbert on behalf of American Indian Law Alliance, Assembly of First Nations,International Organization for Indigenous Resource Development, Indigenous World Association, and Teton Sioux Nation Treaty Council)



1.
Indigenous peoples have the right to full legal recognition of the varied and specific forms and modalities of their ownership, possession, control, use and enjoyment of lands, territories, resources and other property.”



1.a. 
Indigenous peoples have the right to the full recognition of their laws, traditions and customs, land-tenure systems and institutions for the development, management and conservation of resources, and the right to effective measures to prevent any interference with, alienation of or encroachment upon these rights. 


States, in conjunction with the indigenous peoples concerned, shall undertake on a priority basis the demarcation of indigenous lands and territories and other areas subject to their use.

1.
Proposal by Paul Celso de Oliveira, “Pankararu” (Brazilian Indigenous Representation)
The native rights of indigenous peoples over the lands and territories that they traditionally occupy and the exclusive use of their natural resources, including the different modalities and forms of possession, dominion, use or ownership, as well as the use of those lands to which they have had access to carry out their traditional activities and ensure their livelihood, are recognized.  Proceedings aimed at occupying, taking over and owning indigenous lands are null and void, and cannot be legally enforced.

1.
Proposal by Miguel Palacios Quirpe, Communities Affected by Mining (Peru).  It should read:  Indigenous peoples have real recognition and ancestral right, and legal recognition is a duty of the states, without violating ancestral autonomy.

1.
Proposal by Juan Reátegui Silva, Shuar-Awajun of the Inter-Ethnic Association of Development of the Peruvian Tropical Forest (AIDESEP) (Peru).  The indigenous peoples are entitled to property and ownership of the territories that they traditionally occupy.  The territories of the indigenous peoples and their communities are inalienable, imprescriptible, and indefeasible.  They are governed by special legislation. The State respects the spiritual and historical identification and bond of indigenous peoples and communities with their ancestral territory.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:  Article XVIII (1) of IACHR was retaken in Article XXIV (1) of Section Five of the text of the Chair of 2003.

1.
Indigenous peoples have the right to the recognition of their property rights and ownership rights with respect to the lands and territories that they historically occupy, as well as the use of the lands to which they have traditionally had access for carrying out their traditional activities and for sustenance, respecting the principles of the legal system of each State.  These rights also include the waters, coastal seas, flora, fauna, and all other resources of that habitat, as well as their environment, preserving these for themselves and future generations.

ARTICLE XVIII (2)

PROPOSED DECLARATION OF THE IACHR: 

2.
Indigenous peoples are entitled to recognition of their property and ownership rights with respect to lands, territories and resources they have historically occupied, and to the use of those to which they historically have had access for their traditional activities and livelihood.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

2.
(In accordance with applicable national law,) Indigenous [peoples/populations] are entitled to recognition of their property and ownership rights with respect to lands, territories, and resources they have (traditionally) (historically) occupied, and to the use of those to which they also have had access for their traditional activities and livelihood.

Proposals presented by the states: Article XVIII (2)

2. 
Proposal by the United States: States should recognize forms of corporate ownership of land that reflect indigenous land tenure systems. 

2.
Proposal by Brasil: (In accordance with specific national law, indigenous [peoples/populations] have the permanent, exclusive, inalienable, imprescriptible, indefeasible, and nontransferrable right of possession, ownership, and use of lands they traditionally occupy and of lands to which they traditionally have had access for their traditional activities and livelihood. (Brazil; this text would combine paragraphs 2 and 3)

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

2.

Indigenous peoples have the right to recognition of their property and of rights to ownership of the lands, territories, and resources that they have traditionally occupied, and to the use of those lands, territories, and resources to which they have also had access for their traditional activities and for subsistence. 
Proposals presented by the representatives of indigenous peoples: Article XVIII (2)

2.
Proposal of various representatives of indigenous peoples: (The National Congress of American Indians, The Native American Rights Fund, The Indian Law Resource Center, The Amerindian Peoples Association of Guyana, The Carib Council of Dominica; and The Maya Leaders Alliance of Southern Belice): 

“Indigenous peoples have the right to own and control the lands, territories and resources they have traditionally occupied or used, as well as those to which they have traditionally had access. The right estends to resources associated with lands and territories.” 

2.

Proposal by Rigoberto Mendoza, Nicaragua: Delete “historically” and substitute “ancestrally”.
2.

Hector Huertas G. (en representación de las Organizaciones Indígenas de Panama): The states shall recognize the rights to collective ownership of their territories and to their world view in regard and, by virtue of that right to, determine the varied and specific forms and modalities of their use, possesion, control, and enjoyment of such territories, in keeping with their practices. 
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

2.

{0>Los pueblos indígenas tienen derecho al reconocimiento de su propiedad y de los derechos de dominio con respecto a las tierras, territorios y recursos que han ocupado históricamente, así como al uso de aquéllos a los cuales hayan tenido igualmente acceso para realizar sus actividades tradicionales y de sustento.<}0{>Indigenous peoples have the right to recognition of their property and of rights to ownership of the lands, territories, and resources that they have traditionally occupied, and to the use of those lands, territories, and resources to which they have also had access for their traditional activities and for subsistence. <0}
Proposals presented by the states: Article XVIII (2)
2.  
Proposal by Canada.  We note that in the English text the concept of “continuous possession”, referred to by the Work Group’s Rapporteur as a basis for indigenous rights, is not clearly reflected.  We believe this should be addressed in the final text of the Article, perhaps in Article 18 (2).

Alternative Article:



Indigenous peoples have the right to develop, control and use the lands and resources which they own or of which they have exclusive use.  This includes recognition of their traditions and customs, land-tenure systems and institutions for the development and management of these lands and resources.



States shall take effective measures to prevent, or provide remedies for, any unauthorized interference with, alienation of or encroachment upon these lands and resources.

Proposals presented by the representatives of indigenous peoples: Article XVIII (2)
2.
Proposal of various representatives of indigenous peoples: (Combined Statements of Tonya Gonnella Frichner, Rolland Pangowish, June Lorenzo, and Petuuche Gilbert on behalf of American Indian Law Alliance, Assembly of First Nations,International Organization for Indigenous Resource Development, Indigenous World Association, and Teton Sioux Nation Treaty Council)



2. 
Indigenous peoples have the right to own, develop, control and use the lands and territories, including the total environment of the lands, air, waters, coastal seas, sea-ice, flora and fauna and other resources which they have traditionally owned or otherwise occupied or used.



2a.
 In no case may an indigenous people be deprived of an adequate territorial, land and resource base to ensure, for present and future generations, their integrity and well-being as a distinct people. 



2b.
 In no case may indigenous peoples be deprived of their own means of subsistence. For indigenous peoples, subsistence has vital economic, social, cultural, spiritual and political dimensions

2.
Proposal by Petuuche Gilbert, Pueblo of Ancoma (New Mexico, United States)

Indigenous peoples have the right to maintain and strengthen their distinctive spiritual and material relationship with the lands, territories, waters and coastal seas and other resources which they have traditionally owned or otherwise occupied or used, and to uphold their responsibilities to future generations in this regard.  States shall respect the special importance of this relationship for ensuring the integrity, well-being, cultures and spiritual values of the peoples concerned.

2.
Proposal by Paulo Celso de Oliveira, Pankararu (Brazilian Indigenous Representation)

The lands traditionally occupied by indigenous peoples include those occupied by them permanently, those used by them for their productive activities, those that are indispensable for preserving the environmental resources needed for their well being, and those that are necessary for their physical and cultural reproduction, in keeping with their uses, customs, and traditions.

2.
Proposal by Miguel Palacios Quirpe, Communities Affected by Mining (Peru).  Include “The property of territory is land, ground and existing resources.”

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XVIII (2) of IACHR was retaken in article XXIV (2) of Section Five of the text of the Chair of 2003.

2.

Indigenous peoples have the right to legal recognition of the various and particular modalities and forms of property, possession, and ownership of their lands and territories, in accordance with the principles of the legal system of each State.  The States shall establish the special regimes appropriate for such recognition, and for their effective demarcation or titling.
ARTICLE XVIII (3) i, ii, iii

PROPOSED DECLARATION OF THE IACHR: 


3.
i.
Subject to the contents of 3.ii., when property and user rights of indigenous peoples arise from rights existing prior to the creation of those states, the states shall recognize the titles of indigenous peoples relative thereto as permanent, exclusive, inalienable, imprescriptible and indefeasible.

ii.
Such titles may be changed only by mutual consent between the state and the respective indigenous peoples when they have full knowledge and understanding of the nature or attributes of such property.

iii.
Nothing in 3.i. shall be construed as limiting the right of indigenous peoples to attribute ownership within the community in accordance with their customs, traditions, uses and traditional practices, nor shall it affect any collective community rights thereto.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

3.
i.
Subject to the contents of 3.ii., when property and user rights of indigenous [peoples/populations] arise from rights existing prior to the creation of those states, the states shall recognize the titles of indigenous [peoples/populations] relative thereto as permanent, exclusive, inalienable, imprescriptible, and indefeasible.


ii.
Such titles may be changed only by mutual consent between the state and the indigenous [peoples/populations] involved and when the latter have full knowledge and understanding of the nature or attributes of such property.


iii.
Nothing in 3.i. shall be construed as limiting the right of indigenous [peoples/populations] to attribute ownership within the community in accordance with their customs, traditions, usages, and traditional practices, nor shall it affect any collective community rights thereto.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

Proposals presented by the representatives of indigenous peoples: Article XVIII (3)

3.
Proposal by Hector Huertas G. Representative of the International Corporativist Society (SCI)): Change title to: Right to collective property 3.ii. {0>Dichos títulos serán modificables de común acuerdo entre el Estado y el pueblo indígena respectivo en donde se garantice el libre y previo consentimiento fundamentado.<}0{>Such titles may be changed by mutual consent between the state and the respective indigenous people subject to free and prior informed consent.<0}
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003:

3.
{0>i)<}97{>i.<0}
{0>Sujeto a lo prescripto en 3.ii.), cuando los derechos de propiedad y uso de los pueblos indígenas surgen de derechos preexistentes a la existencia de los Estados, éstos deberán reconocer dichos títulos como permanentes, exclusivos, inalienables, imprescriptibles e inembargables.<}0{>Subject to the contents of 3.ii, when property and user rights of indigenous peoples arise from rights existing prior to the creation of the states, the states shall recognize those titles as permanent, exclusive, inalienable, imprescriptible, and unseizable.<0}

 {0>ii)<}97{>ii.<0}
{0>Dichos títulos serán sólo modificables de común acuerdo entre el Estado y el pueblo indígena respectivo con pleno conocimiento y comprensión por éstos de la naturaleza y atributos de dicha propiedad.<}0{>Such titles may be changed only by mutual consent between the state and the respective indigenous people when they have full knowledge and understanding of the nature or attributes of such property.<0}

 {0>iii) Nada en 3.i debe interpretarse en el sentido de limitar el derecho de los<}0{>iii. Nothing in 3.i shall be construed as limited the right of <0} 
{0>pueblos indígenas para atribuir la titularidad dentro de la comunidad de acuerdo con sus<}0{>indigenous peoples to attribute ownership within the community in accordance with their<0} {0>costumbres, tradiciones, usos y prácticas tradicionales; ni afectará cualquier derecho comunitario colectivo sobre los mismos.<}0{>customs, traditions, uses, and traditional practices, nor shall it affect any collective community right thereto.<0}
Proposals presented by the states: Article XVIII (3)

3.  
Proposal by Canada.  Article 18 does not reflect the important principle that while meriting the highest level of protection, indigenous rights, like the rights of others, may not be absolute. Thus reference to terms like “permanent,” “imprescriptible,” non-transferable” and “indefeasible” are problematic.  

Proposals presented by the representatives of indigenous peoples: Article XVIII (3)

Proposal of various representatives of indigenous peoples: (Combined Statements of Tonya Gonnella Frichner, Rolland Pangowish, June Lorenzo, and Petuuche Gilbert on behalf of American Indian Law Alliance, Assembly of First Nations,International Organization for Indigenous Resource Development, Indigenous World Association, and Teton Sioux Nation Treaty Council)


3.i.
 Subject to 3.ii and 3.iii, states shall recognize the titles and rights of indigenous peoples, arising from the traditional or historical occupation or use of lands, territories and resources, as permanent, exclusive, inalienable, imprescriptible and indefeasible.


  ii.
 Nothing in 3.i shall be construed as preventing a people concerned from sharing such lands, territories and resources with the state or other third parties. Any treaty or other agreement on sharing shall be subject to the free and informed consent of the people concerned. 

For these purposes, the citizens of the indigenous people concerned must be fully informed and appreciate the nature, attributes and value of the lands or resources subject to a proposed sharing arrangement. The citizens shall also have a right to participate in the decision-making process on this matter, in accordance with the laws, customs or practices of the people concerned.

 iii.
 Nothing in 3.i shall be construed as limiting the right of indigenous peoples to attribute specific rights within their communities, in accordance with their laws, customs, traditions, uses or traditional practices; nor shall it impair their collective title or rights.

3.
Proposal by Paulo Celso de Oliveira, “Pankararu” (Brazilian Indigenous Representation).


i.
Indigenous lands and territories are inalienable, indefeasible and their rights over them are imprescriptible.


ii.
It is suggested that this item be deleted because it is completely incompatible with Latin American civil law because indefeasible and inalienable lands cannot be disposed of in any way.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XVIII (3) i, 3 (ii), 3 (iii) of IACHR was retaken in Article XXIV (3), (4) and (5) of Section Five of the text of the Chair of 2003.

3.
The rights of the indigenous peoples to their lands and territories they occupy or use historically are permanent, exclusive, inalienable, imprescriptible, and indefeasible.


4.
The titles may only be modified by mutual agreement between the State and the respective indigenous peoples, with full knowledge and understanding by their members with respect to the nature and attributes of that property and of the proposed modification.  The agreement by the indigenous people concerned shall be given following its practices, usages and customs.


5.
Indigenous peoples have the right to attribute ownership within the community in accordance with the values, usages, and customs of each peoples.

ARTICLE XVIII (4)

PROPOSED DECLARATION OF THE IACHR: 

4.
Indigenous peoples have the right to an effective legal framework for the protection of their rights with respect to the natural resources on their lands, including the ability to use, manage, and conserve such resources, and with respect to traditional uses of their lands and their interest in lands and resources, such as subsistence items.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

4.
Indigenous [peoples/populations] have the right to an effective legal framework for the protection of their rights with respect to the natural resources on their lands, including the ability to use, manage, and conserve such resources, and with respect to traditional uses of their lands and their interest in lands and resources, such as subsistence items.

Proposals presented by the states: Article VXIII (4)

4. 
Prosal by the United States: States should provide an effective legal framework for the protection of the rights of indigenous [peoples/populations] with respect to their natural resources on their lands, including the ability to use, manage, and conserve such resources,…  such as subsistence. 

Proposals presented by the representatives of indigenous peoples: Article VXIII (4)

 4
The National Congress of American Indians, Upper Sioux Community, Amerindian People Association of Guyana, and the Toledo Maya Cultural Council proposed the following: 

“Their lands, territories and natural resources [delete ‘on their lands’] including the ability to use, develop, manage and conserve such lands, territories and resources; and with respect to traditional uses of their lands, territories and resources such as subsistence.”
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: 

4.
Indigenous peoples have the right to an effective legal framework for the protection of their rights with respect to the natural resources on their lands, including the ability to use, manage, and conserve such resources, and with respect to traditional uses of their lands and their interest in lands and resources, such as subsistence items.  
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003:
4.
Indigenous peoples have the right to an effective legal framework for protecting their rights over natural resources on their lands, including the capacity to use, administer, and conserve these resources and with respect to the traditional uses of their land, and their interests in lands and resources, such as those for livelihood.

4.  Proposal of various representatives of indigenous peoples: (Combined Statements of Tonya Gonnella Frichner, Rolland Pangowish, June Lorenzo, and Petuuche Gilbert on behalf of American Indian Law Alliance, Assembly of First Nations,International Organization for Indigenous Resource Development, Indigenous World Association, and Teton Sioux Nation Treaty Council).  

Propose to delete paragraph 4.

4. 

Carrie Dann, Western Shoshone (United States).  We recommend that the language of paragraph four be expanded to include provision that the legal framework be fair and encompass all necessary judicial, legislative, administrative and any other measures to effectively promote and protect indigenous people’s rights to their land, territories and resources.

4.
Proposal by Juan Reátegui Silva, Shuar-Awajun of the Inter-Ethnic Association for the Development of the Peruvian Tropical Rain Forest (AIDESEP) (Peru).


The State recognizes and respects the ancestral rights of the indigenous peoples over the natural resources in their territories.


The indigenous peoples have autonomy in controlling, using, and administering the natural resources existing inside their territories and shall determine the direct or associate development of these resources.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XVIII (4) of IACHR was retaken in Article XXIV (6) of Section Five of the text of the Chair of 2003.

6.

The States shall take adequate measures to avert, prevent, and punish any intrusion or use of such lands, territories, or resources by persons from outside to claim for themselves the property, possession, or right to use the same.

ARTICLE XVIII (5)

PROPOSED DECLARATION OF THE IACHR: 

5.
In the event that the subsoil minerals or resources of the subsoil belong to the state, or the state has rights over other resources on the lands, the governments shall establish or maintain procedures for the participation of the peoples concerned in determining whether the interests of such peoples would be adversely affected and to what extent, before undertaking or authorizing any program for planning, prospecting, or exploiting the resources existing on their lands.  The peoples concerned shall participate in the benefits of such activities, and shall receive compensation, on a basis no less favorable than the standard international law sum for any loss which they may sustain as a result of such activities.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

5.
[In the event that subsoil minerals or subsoil resources belong to the state, or that the state has rights to other resources on the lands, the states shall establish or maintain procedures for the participation of the [peoples/populations] concerned in determining whether their own interests would be adversely affected, and to what extent, before undertaking or authorizing any program for prospecting, planning, or exploiting the resources existing on their lands.  The [peoples/populations] concerned shall participate in the benefits of such activities[[, and shall receive compensation, on a basis no less favorable than the standard sum under international law,] for any loss they may sustain as a result of such activities]].  

Proposals presented by the states: Article XVIII (5)

5.

Argentina proposes that the last part of the paragraph be deleted

5.

Venezuela proposes that the entire paragraph be deleted.

5.

Brazil proposes that the reference to compensation on a basis no less favorable than the standard sum under international law be deleted.

5.
Proposal by the United States: In situations in which the state retains the ownership of mineral or subsurface resources or rights to other resources pertaining to lands held by indigenous societies, states should establish procedures to consult with them before undertaking or authorizing any program for exploiting such resources.  Where possible, indigenous [peoples/populations] should benefit from these activities and receive just compensation for any damages sustained as a result.  

Proposals presented by the representatives of indigenous peoples: Article XVIII (5)

5. The National Congress of American Indians, Upper Sioux Community, Ameridian People Association of Guyana y the Toledo Maya Cultural Council proponed the following: 

“Indigenous peoples have the right to determine and develop priorities and strategies for the development or use of their lands.  Territories and other resources, including the right to require that states obtain their free and informed consent prior to the approval of any project affecting their lands, territories and other resources, particularly in connection with the development, utilization or exploitation of mineral, water or other resources, compensation shall be provided for any such activities and measures taken to mitigate adverse environmental, economic, social, cultural or spiritual impact.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002:
5. 
In the event that the subsoil minerals or resources of the subsoil belong to the state, or the state has rights over other resources on the lands, the governments
 shall establish or maintain procedures for the participation of the peoples concerned in determining whether the interests of such peoples would be adversely affected and to what extent, before undertaking or authorizing any program for planning, prospecting, or exploiting the resources existing on their lands. The peoples concerned shall participate in the benefits of such activities, and shall receive compensation, on a basis no less favorable than the standard international law sum 
for any loss which they may sustain as a result of such activities.
Proposals presented by the states: Article XVIII (5)

5.
Indigenous peoples and individuals shall not be arbitrarily removed from their lands. No relocation shall take place, except on at least the same basis as applies to other members of the national community, after consultation, and on the basis of just and fair compensation and shall take place, where possible, with the option of return.
Proposals presented by the representatives of indigenous peoples: Article XVIII (5)
5.
Proposal by Hector Huertas G In the event that mineral or other resources are found in the subsoil of indigenous territories, indigenous peoples have the right to be informed of any request to conduct studies with a view to prospecting, bioprospecting, or planning, in order to ensure their free and informed consent.  Having obtained the authorization or concession for studies or exploitation, the state shall take account of indigenous public interest and shall provide broad guarantees 
with respect to possible direct and indirect effects on their territories and lifestyles.  If such activities are authorized, the states shall ensure a prior procedure for just and equitable compensation, on a basis no less favorable than the standard recognized by international law for any loss they may sustain as a result of such activities and the direct benefits that may be generated.
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

5.
{0>En caso de pertenecer al Estado la propiedad de los minerales o de los recursos del subsuelo, o que tenga derechos sobre otros recursos existentes sobre las tierras, los Estados deberán establecer o mantener procedimientos para la participación de los pueblos interesados en determinar si los intereses de esos pueblos serían perjudicados y en qué medida, antes de emprender o autorizar cualquier programa de prospección, planeamiento o explotación de los recursos existentes en sus tierras.<}0{>In the event that the subsoil minerals or resources or subsoil resources belong to the state, or the state has rights over other resources on the lands, the states shall establish or maintain procedures for the participation of the peoples concerned in determining whether the interests of such peoples would be adversely affected and to what extent, before undertaking or authorizing any program for prospecting, planning, or exploiting the resources existing on their lands.<0}  {0>Los pueblos interesados deberán participar en los beneficios que reporten tales actividades, y percibir indemnización sobre bases no menos favorables que el estándar del derecho internacional, por cualquier daño que puedan sufrir como resultado de esas actividades.<}0{>The peoples concerned shall participate in the benefits of such activities, and shall receive compensation, on a basis no less favorable than the standard recognized by international law for any loss which they may sustain as a result of such activities.<0}
Proposals presented by the states: Article XVIII (5)

5.  
Proposal by Canada.  Alternative text:


Indigenous peoples have the right to determine and develop priorities and strategies for the development or use of the lands that they own or of which they have exclusive use.   


They have the right to require that States consult with them on at least the same basis as other people, prior to approval of any project affecting these lands and resources. Environmental assessments should take into account the traditional practices of indigenous peoples on lands and resources that may be affected by development.  


States should take measures to mitigate adverse environmental, economic, social, cultural or spiritual impacts on the lands and resources that indigenous people own or of which they have exclusive use.  

Proposals presented by the representatives of indigenous peoples: Article XVIII (5)

5.   
Proposal of various representatives of indigenous peoples: (Combined Statements of Tonya Gonnella Frichner, Rolland Pangowish, June Lorenzo, and Petuuche Gilbert on behalf of American Indian Law Alliance, Assembly of First Nations,International Organization for Indigenous Resource Development, Indigenous World Association, and Teton Sioux Nation Treaty Council).  

Propose to delete paragraph 5.

5.
Proposal by Miriam Miranda, OFRANEH (Honduras).  I therefore propose a change in the fifth paragraph that would read as follows:


The States should establish or maintain procedures for the conscious participation of the indigenous peoples in determining if their interests and rights might be undermined and to what extent, before undertaking or authorizing any program for prospecting, planning, tapping or transferring existing resources in their territories.

5.
Proposal by Vilmar Guarani, “Pankararu,” Brazilian Indigenous Representation.

If the property of the minerals or resources of the ground belongs to the State or if fees are charged for the use surface resources, the State must obtain the voluntary, prior, genuine, public and informed and substantive consent of the peoples concerned before implementing or authorizing any program for prospecting, planning or exploring the resources on their lands.  The peoples concerned must participate in the benefits stemming from these activities and receive compensation for any damage incurred as a result of these activities.  Any exploratory project on indigenous lands and territories should include compensation and mitigation measures, aimed at minimizing the socio-environmental impacts that might exist.

5.
Proposal by Miguel Palacios Quirpe, Communities Affected by Mining (Peru)

Our governments, pressed by the need to make investments and pay their foreign debt, provide concessions to multinational firms for the use of natural resources in our territories, on the basis of a legal framework generated by the mining and oil companies themselves, and in our countries these multinational firms have greater power over our governments who are looking for investors.  The exploitation of nonrenewable resources–I propose the following text–“on the basis of a prior informed consultation in each stage of the project with an effective participation in accordance with ILO Convention 169” and its quotation will be generating impacts, it should not be developed because you can’t eat gold.


5.
Proposal by Juan Reátegui Silva, Shuar-Awajun of the Inter-Ethnic Association for the Development of the Peruvian Tropical Forest (AIDESEP) (Peru).


When in the territories of the indigenous peoples attempts are made to develop nonrenewable natural resources that the State has declared to be strategic, the following will be guaranteed:  a) consultation prior to the process; b) participation in the design, management, control and benefits; c) the economic, cultural, moral, spiritual, and physical integrity of the peoples concerned; and d) joint management of the project.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XVIII (5) of IACHR was retaken in Article XXIV (7) of Section Five of the Chair of 2003.

7.
In case the property rights over the minerals or resources of the subsoil belong to the State, or it has rights over other resources existing in the lands and territories of the indigenous peoples, the States shall establish or maintain procedures for the participation of the peoples concerned for determining whether the interests of those peoples would be prejudiced and to what extent, before undertaking or authorizing any program involving prospecting, planning, or exploitation of the resources existing on their lands and territories.  The peoples concerned shall participate in the benefits of such activities, and receive fair compensation for any harm they might suffer as a result of such activities.
ARTICLE XVIII (6)

PROPOSED DECLARATION OF THE IACHR:

6.
Unless exceptional and justified circumstances so warrant in the public interest, the states shall not transfer or relocate indigenous peoples without the free, genuine, public and informed consent of those peoples, and in all cases with prior compensation and prompt replacement of lands appropriated, which must be of similar or better quality and which must have the same legal status; and guaranteeing the right to its return if the causes that gave rise to the displacement cease to exist.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:
6.
Unless exceptional circumstances so warrant in the public interest, the states shall not transfer or relocate indigenous [peoples/populations] without the free, genuine, public, and informed consent of those [peoples/populations]; [and in all cases with prior compensation and] prompt replacement of lands appropriated, which must be of similar or better quality and have the same legal status; and guaranteeing the right to its return if the causes that gave rise to the displacement cease to exist.

Proposals presented by the states: Article XVIII (6)

6.
Proposal by the United States: 
 States are encouraged to avoid relocation of indigenous societies.  As a general matter, the free and informed consent of indigenous [peoples/populations] should be obtained before they are removed from their lands.  Where such consent cannot be obtained, such removals should take place only in exceptional circumstances following appropriate procedures established by national laws and regulations.  When indigenous [peoples/populations] have been removed from their lands, they should be given the opportunity to return should the reasons for their relocation cease to exist.  

Proposals presented by the representatives of indigenous peoples:  Article XVIII (6)
6. The National Congress of American Indians, Upper Sioux Community, Ameridian People Association of Guyana y the Toledo Maya Cultural Council proponed the following: 

“Indigenous peoples shall not be forcibly removed from their lands or territories. No relocation shall take place without the free and informed consent of the indigenous people concerned and after agreement on just and fair compensation and, where possible, with the option of return.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002

6.

Unless exceptional and justified circumstances so warrant in the public interest, the states shall not transfer or relocate indigenous peoples without the free, genuine, public and informed consent of those peoples, and in all cases with prior compensation and prompt replacement with appropriate lands of the same or better quality and of the same legal status; and guaranteeing the right to 
return if the causes that gave rise to the displacement cease to exist.
Proposals presented by the representatives of indigenous peoples: Article XVIII (6)
6. 
Proposal by Hector Huertas G. If such transfer becomes necessary, their free and informed consent shall be required, and in all cases with prior fair and equitable compensation on a basis no less favorable than the standard recognized by international law and prompt replacement of lands appropriated, which shall be of similar or better quality and which shall have the same legal status; and guaranteeing the right of return to such indigenous peoples if the causes that gave rise to the displacement cease to exist.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
6. 

{0>A menos que justificadas circunstancias excepcionales de interés público lo hagan necesario, los Estados no podrán trasladar o reubicar a pueblos indígenas, sin el consentimiento libre, genuino, público e informado de dichos pueblos; y en todos los casos con indemnización previa y el inmediato reemplazo por tierras adecuadas de igual o mejor calidad, e igual status jurídico; y garantizando el derecho al retorno si dejaran de existir las causas que originaron el desplazamiento.<}0{>Unless exceptional and justified circumstances so warrant in the public interest, the states shall not transfer or relocate indigenous peoples without the free, genuine, public, and informed consent of those peoples, and in all cases with prior compensation and prompt replacement with appropriate lands of equal or better quality and the same legal status; and guaranteeing the right to return should the reasons for their relocation cease to exist.<0}  

Proposals presented by the states: Article XVIII (6)

6.  
Proposal by Canada.  In relation to 18(6), Canada supports access by indigenous peoples to all the available remedies under the domestic legal regime relating to trespass and unauthorized use of their lands.  Canada suggests that states should not be required to take measures as required here, but should ensure that adequate legal remedies are available. 

Alternative text:

No arbitrary removal or relocation of indigenous peoples shall take place.   Forced removal or relocation shall only take place in accordance with the principles of due process and just compensation, and, where possible, with the option of return.
6. 
Proposal of various representatives of indigenous peoples: (Combined Statements of Tonya Gonnella Frichner, Rolland Pangowish, June Lorenzo, and Petuuche Gilbert on behalf of American Indian Law Alliance, Assembly of First Nations,International Organization for Indigenous Resource Development, Indigenous World Association, and Teton Sioux Nation Treaty Council).  

6. 
States shall not transfer or relocate indigenous peoples without the prior, free and informed consent of the peoples concerned. Where requested by the peoples affected, prior public inquiries shall be conducted that ensure  adequate funding for their effective representation and that are based on principles of justice, impartiality and respect for human rights.
In all cases where states seek to obtain the consent of indigenous peoples to a proposed transfer or relocation, the offer shall include prior, just and fair compensation and prompt replacement of lands appropriated. The replacement lands shall be determined through joint procedures with the indigenous peoples concerned, must be of equal or better quality and must have at least the same legal status. Whenever possible, these peoples shall have a guaranteed right to return to their traditional lands, as soon as the grounds for transfer or relocation cease to exist.
Proposals presented by the representatives of indigenous peoples: Article XVIII (6)
6.  
June L. Lorenzo (American Indian Law Alliance, United States). States shall not transfer or relocate indigenous peoples without the prior, free and informed consent of the peoples concerned. Where requested by the peoples affected, prior public inquiries shall be conducted that ensure their effective representation and that are based on principles of justice, impartiality and respect for human rights.


In all cases where states seek to obtain the consent of indigenous peoples to a proposed transfer or relocation, the offer shall include prior, just and fair compensation and prompt replacement of lands appropriated.  The replacement lands shall be determined through joint procedures with the indigenous peoples concerned, must be of similar or better quality and must have at least the same legal status.  Whenever possible, these peoples shall have a guaranteed right to return to their traditional lands, as soon as the grounds for transfer or relocation cease to exist.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XVIII (7) of IACHR was retaken in an autonomous article, Article XXV (1) of Section Five of the text of the Chair of 2003.

Article XXV
Transfers and relocations
1.
The States may not transfer or relocate indigenous peoples without their free, genuine, public, and informed consent, unless there are causes involving a national emergency or other exceptional circumstance of public interest that makes it necessary; and, in all cases, with the immediate replacement by adequate lands of equal or better quality and legal status, guaranteeing the right to return if the causes that gave rise to the displacement cease to exist.

ARTICLE XVIII (7)

PROPOSED DECLARATION OF THE IACHR:

7.
Indigenous peoples have the right to restitution of the lands, territories, and resources which they have traditionally owned or otherwise occupied or used, and which have been confiscated, occupied, used or damaged; or when restitution is not possible, the right to compensation on a basis no less favorable than the standard set by international law.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:
7.
[Indigenous [peoples/populations] have the right to restitution of the lands, territories, and resources which they have traditionally owned or otherwise occupied or used, and which have been confiscated, occupied, used, or damaged; or, when restitution is not possible, the right to compensation on a basis no less favorable than the standard set by international law.]  

Proposals presented by the states: Article XVIII (7)

7. 
Proposal by Argentina, seconded by Venezuela and Brazil proposes this paragraph to be deleted.

7. 
The United States proposes four new paragraphs:

States should respect the physical security of indigenous [peoples/populations].  During periods of armed conflict, states may require the total or partial evacuation of indigenous people if the security of the population or imperative military reasons so demand.


States should protect the right of indigenous individuals to own, develop and enjoy land, and interests in land, to the same extent as other individuals.


States should protect indigenous individuals and [peoples/populations] in the use and occupancy of their land.  If their land is taken by the state, it should be for a public purpose and just compensation should be provided.  States should consider the possibility of negotiated settlements, including the return of land as appropriate, when not otherwise required by law.


States should establish penalties and enforcement mechanisms to protect the lands of indigenous individuals and [peoples/populations] from unauthorized intrusions and uses.

Proposals presented by the representatives of indigenous peoples: Article XVIII (7)
7. The National Congress of American Indians, Upper Sioux Community, Ameridian People Association of Guyana y the Toledo Maya Cultural Council proponed the following: 
“They shall be provided with lands of equal value and quality, and if this is not possible, the affected people (s) has the right to compensation on a basis not less favorable tan the standard of International Law.”
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 

7.

Indigenous peoples have the right to restitution of the lands, territories, and resources which they have traditionally owned or otherwise occupied or used, and which have been confiscated, occupied, used, or damaged, and, when restitution is not possible, the right to compensation on a basis no less favorable than the standard set by international law. 




Proposals presented by the states: Article XVIII (7)
7.  
Proposal by Canada.  Alternative article



Indigenous peoples have the right to restitution, or fair and just compensation, for the lands and resources which they own or of which they have exclusive use, which may be unlawfully confiscated, occupied, used or damaged without their free and informed consent.  Unless otherwise freely agreed upon by the peoples concerned, compensation should take the form of lands and resources equal in quality, size and legal status where possible.



States should establish fair and equitable procedures for the resolution of unresolved claims for lands and resources.

Proposals presented by the representatives of indigenous peoples: Article  XVIII (7)

7.   
Joint Submission (Combined Statements of Tonya Gonnella Frichner, Rolland Pangowish, June Lorenzo, and Petuuche Gilbert on behalf of American Indian Law Alliance, Assembly of First Nations,International Organization for Indigenous Resource Development, Indigenous World Association, and Teton Sioux Nation Treaty Council).  

“Indigenous peoples have the right to restitution of the lands, territories, and resources which they have traditionally owned or otherwise occupied or used, and which have been confiscated, occupied, used or damaged without their free and informed consent. Where restitution is not possible, they have the right to just and fair compensation. Unless otherwise freely agreed upon by the peoples concerned, compensation shall take the form of lands, territories and resources equal in quality, size and legal status.”

7.  
Ralph Newball, (Governor Archipelago of San Andres, Old Providence and St. Catalina, Colombia).  We recommend that the language of paragraph seven be expanded to include provision for Oceanic islands, to undertake recognized methods to identify appropriate population density to attain sustainable development; and include provision for restitution of (1) traditionally owned land by removal of immigrants through incentives, and (2) territorial waters and economic zones traditionally owned and used for gainful employment.

7.
Proposal by Miguel Palacios Quirpe, Communities Affected by Mining (Peru).  Regarding compensation, I propose changing it to participation in management with prior informed consultation.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XVIII (7) of IACHR was retaken in an autonomous article, Article XXV (2) of Section Five of the text of the Chair of 2003.

2.
Compensation shall be paid to the indigenous peoples and to their members who are transferred or relocated for any loss or harm they may have suffered as a result of their displacement.

ARTICLE XVIII (8)

PROPOSED DECLARATION OF THE IACHR: 

8.
The states shall take all possible measures, including the use of law enforcement mechanisms, to avert, prevent and punish, when applicable, any intrusion on or use of those lands by unauthorized persons in order to take possession or make use thereof.  The states shall place maximum priority on the demarcation and recognition of properties and areas of indigenous use.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

8.
The states shall take all possible measures [, including the use of law enforcement mechanisms,] to avert, prevent, and punish, when applicable, any intrusion on or use of those lands by unauthorized persons in order to take possession or make use thereof.  [The states shall place maximum priority on the demarcation and recognition of properties and areas of indigenous use.]

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003:
8. The states shall take all possible measures, including the use of law enforcement mechanisms, to avert, prevent, and punish, when applicable, any intrusion on or use of those lands by unauthorized persons in order to take possession or make use thereof.  The states shall place maximum priority on the demarcation and recognition of properties and areas of indigenous use.

Proposals presented by the representatives of indigenous peoples: Article XVIII (8)

8.   
Proposal of various representatives of indigenous peoples: (Combined Statements of Tonya Gonnella Frichner, Rolland Pangowish, June Lorenzo, and Petuuche Gilbert on behalf of American Indian Law Alliance, Assembly of First Nations, International Organization for Indigenous Resource Development, Indigenous World Association, and Teton Sioux Nation Treaty Council).  
8.

At the request of the indigenous peoples concerned, the states shall take all possible measures, including the use of law enforcement mechanisms, to avert, prevent and punish, when applicable, any intrusion on or use of any lands or territories of indigenous peoples by unauthorized persons.
8.
Proposal by Lottie Cunningham Wren, Miskita (Nicaragua). In light of the judgment of the Court, the present text of Article XVIII (8) seems inadequate.  The Draft Declaration states that “[t]he states shall place maximum priority on the demarcation and recognition of properties and areas of indigenous use.” This wording is clearly inadequate since the demarcation of indigenous lands is presented as a policy priority but not as a specific right of the indigenous peoples in the context of general recognition of the right to land and natural resources.  Consequently, I propose that the draft be amended to include stronger language that better reflects the obligation of states to delimit, delineate, and assign title to the lands of indigenous peoples, in accordance with the jurisprudence of the Inter-American Court of Human Rights in the Awas Tangni Case.
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XVIII (8) of IACHR was retaken in Article XXIV (8) of Section Five of the text of the Chair of 2003.

8.
The States shall provide, within their legal systems, a legal framework and effective legal remedies to protect the rights of the indigenous peoples referred to in this article.



PROPOSALS FOR ADDITIONAL ARTICLES TO SECTION FIVE OF 

THE PROPOSED DECLARATION OF THE IACHR

Note:  Both the Special Session of the Working Group of February 2003 and the text of the Chair of 2003 propose the inclusion of new articles in Section Five.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003

Proposals presented by the representatives of indigenous peoples a.) Relationship of social, economic and cultural rights with other human rights

Proposal by Willie Littlechild, International Organization for Indigenous Resource Development, the Assembly of First Nations, the Teton Sioux Nation Treaty Council, the Indigenous World Association, and the American Indian Law Alliance).  We therefore propose that a new Article, Relationship of social, economic and cultural rights with other human rights, be included before the existing Article XVIII as Article XVIIIA.  The proposed new article reads as follows:

1. 
Consistent with the indivisible, interrelated and interdependent nature of human rights, the enjoyment of social, economic and cultural rights of indigenous peoples is essential for the full realization of their civil and political rights.

In particular, the rights of indigenous peoples to lands, territories and resources have economic, social, cultural, spiritual and political dimensions that are indivisible, interrelated and interdependent.

2. 
Equal attention and urgent action are required for the promotion, protection and implementation of both the economic, social, cultural and spiritual rights and the civil and political rights of indigenous peoples.

Proposals presented by the representatives of indigenous peoples  b.) 
Arlen Ribeira Calderón, Huitoto People, FECONAFROPU-AIDESEP-PERUVIAN AMAZON (Peru).  Therefore my proposal is that, in this article or if deemed advisable in another part of the Declaration, a paragraph be included expressly recognizing the right of uncontacted indigenous peoples to live freely in keeping with their ancestral tradition and in voluntary isolation.  In view of the special situation of uncontacted indigenous peoples, I also suggest that in paragraph 8 of Article XVIII express recognition be added that:  “The States should take special measures to prevent the intrusion into the territories of uncontacted or voluntarily isolated indigenous peoples, or their use, by outside unauthorized persons.”

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: The consolidated text of the chair included a new article on voluntarily isolated indigenous peoples.
1.
Indigenous peoples in voluntary isolation have the right to remain in that condition and to live freely and in accordance with their ancestral traditions.


2.
The States shall adopt adequate measures to protect the territories, environment, and cultures of the indigenous peoples in voluntary isolation, as well as the personal integrity of their members.  These measures shall include those necessary to prevent intrusion into their territories.



ARTICLE XIX (TÍTLE OF THE ARTICLE)
PROPOSES DECLARATION OF THE IACHR:

Title: 
Article XIX.
Workers rights
MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

Title: 
Article XIX.
Workers rights
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001:There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
Title: 
Article XIX.
Workers rights
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XIX of IACHR was retaken in Article XXVII of Section Five of the text of the Chair of 2003.

Title: Article XXVII.  Workers rights
ARTICLE XIX (1)

PROPOSED DECLARATION OF THE IACHR: 

1.
Indigenous peoples shall be entitled to full enjoyment of the rights and guarantees recognized under international labor law and domestic labor law; and to special measures to correct, redress and prevent the discrimination to which they have historically been subject.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:
1.
Indigenous [peoples/populations] shall be entitled to full enjoyment of the rights and guarantees recognized under international labor law and domestic labor law (which have been recognized by the states); and to special measures to correct, redress, and prevent the discrimination to which they (might be subjected) (have historically been subjected).

Proposals presented by the states: Article XIX (1)

1.
Proposal by the United States: Indigenous individuals have the right not to be subjected to any discriminatory conditions of labor, employment, salary, or other related benefits. (USA)

Proposal by Canada:


Indigenous individuals shall enjoy fully all rights established under applicable international and national labor law.  States should take immediate and effective measures to ensure that indigenous children are protected from the worst forms of child labor.


Indigenous individuals have the right not to be subjected to any discriminatory conditions of labor, employment, or salary.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
1.

Indigenous peoples shall be entitled to full enjoyment of the rights and guarantees recognized under international domestic labor law; and to special measures to correct, redress, and prevent the discrimination to which they have historically been subjected.
Proposals presented by the states: Article XIX (1) 

1. 
Proposal by the United States: We would propose as an alternative to amending the Chair’s text, the following language, which reflects much of our original 1999 proposal, but also incorporates elements relating to the worst forms of child labor:  


1.
Indigenous individuals have the right not to be subjected to any discriminatory conditions of labor, employment, salary, or other related benefits. 


2.
Indigenous individuals should have measures, where appropriate, to correct, redress, and prevent the discrimination to which they may have been subject. 


3.
States should take immediate and effective measures to ensure that indigenous children are protected from the worst forms of child labor. 

Proposals presented by the representatives of indigenous peoples: Article XIX (1)

1.  Joint Submission (joint Submission of the American Indian Law Alliance, the International Organization for Indigenous Resource Development, the Assembly of First Nations, the Teton Sioux Nation Treaty Council and the Indigenous World Association)

1.
 Indigenous peoples shall be entitled to full enjoyment of the rights and guarantees recognized under international labor law and domestic labor law; and to special measures to correct, redress and prevent the discrimination to which they have historically been subject.

Proposal for a new paragraph

1.
Proposal of various representatives of indigenous peoples: (joint Submission of the American Indian Law Alliance, the International Organization for Indigenous Resource Development, the Assembly of First Nations, the Indigenous World Association, and the Teton Sioux Nation Treaty Council). 

Proposed inclusion of a new Article XIX.A

1.
 Indigenous peoples have the right to special protection and security in periods of armed conflict.

States shall observe international standards, in particular the Fourth Geneva Convention of 1949, for the protection of civilian populations in circumstances of emergency and armed conflict, and shall not:

(a) 
Recruit indigenous individuals against their will into the armed forces and, in particular, for use against other indigenous peoples;

(b) 
Recruit indigenous children into the armed forces under any circumstances;

(c) 
Force indigenous individuals to abandon their lands, territories or means of 
subsistence, or relocate them in special centres for military purposes;

(d) 
Force indigenous individuals to work for military purposes under any discriminatory conditions.

Proposal of various representatives of indigenous peoples:(statement by Rolland Pangowish on behalf of Assembly of First Nations, American Indian Law Alliance, Indigenous World Association , International Organization for Indigenous Resource Development, and Teton Sioux Nation Treaty Council).  

Proposed inclusion of a new Article XIX.B
1. 
Indigenous peoples, in particular those divided by international borders, have the right to maintain and develop contacts, relations and cooperation, including activities for spiritual, cultural, political, economic and social purposes, with other peoples across borders.  States shall take effective measures to ensure the exercise and implementation of this right.

Proposal of various representatives of indigenous peoples: (joint Submission of the American Indian Law Alliance, the International Organization for Indigenous Resource Development, the Assembly of First Nations, the Indigenous World Association, and the Teton Sioux Nation Treaty Council).  

Proposed inclusion of a new Article XIX.C

1. 
Indigenous peoples have the right to special measures for the immediate, effective and continuing improvement of their economic and social conditions, including in the areas of employment, vocational training and retraining, housing, sanitation, health and social security.

Particular attention shall be paid to the rights and special needs of indigenous elders, women, youth, children and disabled persons.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XIX (1) of IACHR was retaken in Article XXVII (1) of Section Five of the text of the Chair of 2003.

1.
Indigenous peoples and persons enjoy the rights and guarantees recognized in labor legislation and have the right to special measures to correct, repair, and prevent the discrimination to which they are subjected.



The States shall adopt immediate and effective measures to guarantee that indigenous children are protected from all forms of labor exploitation.

ARTICLE XIX (2)

PROPOSED DECLARATION OF THE IACHR: 

2.
To the extent to which they are not effectively protected by laws applicable to workers in general, the states shall take such special measures as may be necessary to:


a.
effectively protect workers and employees who are members of indigenous communities in regard to fair and equal hiring and terms of employment;


b.
to improve the labor inspection and enforcement service in regions, companies or paid activities involving indigenous workers or employees;


c.
ensure that indigenous workers:



i.
enjoy equal opportunity and treatment as regards all conditions of employment, job promotion and advancement; and other conditions as stipulated under international law;



ii.
enjoy the right to association and freedom for all lawful trade union activities, and the right to conclude collective agreements with employers or employers' organizations;



iii.
are not subjected to racial, sexual or other forms of harassment;



iv.
are not subjected to coercive hiring practices, including servitude for debts or any other form of servitude, even if they are based on law, custom, or an individual or collective arrangement, which shall be deemed absolutely null and void in each instance;



v.
are not subjected to working conditions that endanger their health and personal safety;



vi.
receive special protection when they serve as seasonal, casual or migrant workers and also when they are hired by labor contractors in order to benefit from national legislation and practice which must itself be in accordance with established international human rights standards for this type of workers; and,

vii. that their employers are also made fully aware of the rights of indigenous workers, pursuant to national legislation and international standards, and of the resources available to them for the protection of those rights.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals. 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:


2.
To the extent to which they are not effectively protected by laws applicable to workers in general, the states shall take such special measures as may be necessary to:


a.
effectively protect workers and employees who are members of indigenous communities in regard to fair and equal hiring and terms of employment;


b.
improve the labor inspection and enforcement service in regions, companies, or paid activities involving indigenous workers or employees;


c.
ensure that indigenous workers:



i.
enjoy equal opportunity and treatment as regards all conditions of employment, job promotion and advancement; and other conditions as stipulated under international law;



ii.
enjoy the right of association (for lawful purposes), the freedom to engage in all (lawful) trade union activities, and the right to enter into collective agreements with employers or with workers’ organizations;



iii.
are not subjected to racial, sexual, or other forms of harassment;



iv.
are not subjected to coercive hiring practices, including servitude for debts or any other form of servitude, even if they are based on law, custom, or an individual or collective arrangement, which shall be deemed absolutely null and void in each instance;



v.
are not subjected to working conditions that endanger their health and personal safety; and



vi.
receive special protection when they serve as seasonal, casual, or migrant workers, and also when they are hired by labor contractors, so that they will benefit from national law and practice, which must itself be consistent with established international human rights standards for this type of worker; and



vii.
that their employers are also made fully aware of the rights of indigenous workers, pursuant to national law and international standards, and of the resources and means available to them for the protection of those rights.

Proposals presented by the states: Article XIX (2)

2.  
Proposal by the United States. 
Indigenous individuals should have the right to special measures, where circumstances so warrant, to correct, redress, and prevent the discrimination to which they may have been subject historically. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
2.
To the extent to which they are not effectively protected by laws applicable to workers in general, the states shall take such special measures as may be necessary to:


a.
effectively protect workers and employees who are members of indigenous communities in regard to fair and equal hiring and terms of employment;


b.
to improve the labor inspection and enforcement service in regions, companies or paid activities involving indigenous workers or employees;


c.
ensure that indigenous workers:



i.
enjoy equal opportunity and treatment as regards all conditions of employment, job promotion and advancement; and other conditions as stipulated under international law;



ii.
enjoy the right to association and freedom for all lawful trade union activities, and the right to conclude collective agreements with employers or employers' organizations;



iii.
are not subjected to racial, sexual or other forms of harassment;



iv.
are not subjected to coercive hiring practices, including servitude for debts or any other form of servitude, even if they are based on law, custom, or an individual or collective arrangement, which shall be deemed absolutely null and void in each instance;



v.
are not subjected to working conditions that endanger their health and personal safety;



vi.
receive special protection when they serve as seasonal, casual or migrant workers and also when they are hired by labor contractors in order to benefit from national legislation and practice which must itself be in accordance with established international human rights standards for this type of workers; and,

vii.
that their employers are also made fully aware of the rights of indigenous workers, pursuant to national legislation and international standards, and of the resources available to them for the protection of those rights.

Proposals presented by the representatives of indigenous peoples: Article XIX (2)

2.  Proposal of various representatives of indigenous peoples:
joint Submission of the American Indian Law Alliance, the International Organization for Indigenous Resource Development, the Assembly of First Nations, the Teton Sioux Nation Treaty Council and the Indigenous World Association
2. 
To the extent to which indigenous peoples are not effectively protected by laws applicable to workers in general, the states shall devise and take such special measures, in conjunction with the indigenous peoples concerned, as may be necessary to:

a. 
effectively protect workers and employees who are members of indigenous communities in regard to fair and equal hiring and terms of employment;

b. 
to improve the labor inspection and enforcement service in regions, companies or paid activities involving indigenous workers or employees;

c. 
ensure that indigenous workers: 


i. 
enjoy equal opportunity and treatment as regards all conditions of employment, job promotion and advancement; and other conditions as stipulated under international law; 



ii. 
enjoy the right to association and freedom for all lawful trade union activities, and the right to conclude collective agreements with employers or employers' organizations; 


iii. 
are not subjected to racial, sexual or other forms of harassment; 


iv. 
are not subjected to coercive hiring practices, including servitude for debts or any other form of servitude, even if they are based on law, custom, or an individual or collective arrangement, which shall be deemed absolutely null and void in each instance; 


v. 
are not subjected to working conditions that endanger their health and personal safety; 


vi. 
receive special protection when they serve as seasonal, casual or 
migrant workers and also when they are hired by labor contractors in order to benefit from national legislation and practice which must itself be in accordance with established international human rights standards for these types of workers; and, 

d. ensure that indigenous workers and their employers are made fully aware of the rights of indigenous workers, pursuant to relevant international instruments and standards and national legislation, and of the resources available to them for the protection of those rights. 

2.
Proposal by Miriam Miranda, OFRANEH (Garífuna People, Honduras).  I would like to introduce an addition to subparagraph b of paragraph 2 of Article XIX referring to Labor Rights, which would read as follows:  b.  Determine and/or improve labor inspection service and the enforcement of standards in the regions, companies or wage-earning labor activities involving indigenous workers or employees;


Subparagraph c of paragraph 2 of Article XIX referring to Labor Rights would read as follows:  


c.
  guarantee that indigenous workers;

3. Proposal by Miguel Palacín, COPPIP, Peru.  

Include in paragraph 2, subparagraph (c) vi):  “intervene in drafting the Code of Ethics of their employers, as community watchmen for the indigenous population.”

Proposal for a new text:

“Benefit from a collective agreement, with special treatment for indigenous peoples, in training and skill formation to employ them in new projects in the indigenous territory or in its area of influence.”

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XIX (2) of IACHR was retaken in Article XXVII (2) of Section Five of the text of the Chair of 2003.

2.
In case they are not protected effectively by the legislation applicable to workers in general, the States shall take the special and immediate measures that may be necessary in order to:


a)
protect workers and employees who are members of indigenous peoples in relation to contracting, and to obtain fair and equal conditions of employment, in both formal and informal labor arrangements;


b)
establish and improve the labor inspection service and the enforcement of rules in the regions, companies, or salaried labor activities in which indigenous workers or employees participate; 


c)
guarantee that indigenous workers:



i.
enjoy equal opportunities and treatment in all employment conditions, in promotions and raises; and other conditions stipulated in international law;



ii.
enjoy the right to association, the right to engage freely in trade union activities, and the right to enter into collective bargaining agreements with employers or workers’ organizations, directly or through their traditional authorities;



iii.
are not submitted to racial, sexual, or any other type of harassment;



iv.
are not subject to coercive hiring systems, including debt servitude or any other type of servitude, whether they arise from law, custom, or an individual or collective arrangement, which in each case shall be deemed absolutely null and void;



v.
are not subject to work that endangers their health and personal safety; and



vi.
receive special protection when they provide their services as seasonal, occasional, or migrant workers, as well as when they are contracted by labor contractors such that they receive the benefits of the national legislation and practices, which shall be in accordance with the international human rights standards established for this category of workers; and 



vii.
ensure that the employers of indigenous workers are fully aware of the rights of indigenous workers according to the national legislation and international standards, and of the remedies and actions available to them to protect those rights.



ARTICLE XX (TITLE OF THE ARTICLE)
PROPOSED DECLARATION OF THE IACHR:

Title: 
Article XX.
Intellectual property rights
MEETING OF THE WORKING GROUP, FEBRUARY 1999: 

Title: 
Article XX.
Intellectual property rights
MEETING OF THE WORKING GROUP, NOVEMBER 1999:  

Title: 
Article XX.
Intellectual property rights
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001

Title: 
Article XX.
Intellectual property rights
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.
SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003:
Title: 
Article XX.
Intellectual property rights
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:

Title: Article XX.  Protection of Cultural Heritage and Intellectural Property
ARTICLE XX (1)

PROPOSED DECLARATION OF THE IACHR: 

1.
Indigenous peoples have the right to the recognition and full ownership, control, and protection of their cultural, artistic, spiritual, technological and scientific heritage, and legal protection of their intellectual property through patents, trademarks, copyright, and other such procedures as established under domestic law; as well as to special measures which ensure them legal status and institutional capacity to develop, use, share, market and bequeath that heritage to future generations.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

1.
Indigenous [peoples/populations] have the right to the recognition and full ownership, control, and protection of their cultural, artistic, spiritual, technological, and scientific (and biogenetic) heritage, and legal protection of their intellectual property through patents, trademarks, copyright, and other such procedures as established under domestic law;  [as well as to special measures which ensure them legal status and institutional capacity to develop, use, share, market, and bequeath that heritage to future generations].  

Proposals presented by the states: Article XX (1)

1. 
Proposal by the United States: 
Indigenous individuals are entitled to apply for and receive, on a non-discriminatory basis, legal protection for their intellectual property through trademarks, patents, copyright, and other such procedures as established under domestic law. 

1. 
Venezuela proposes that the last section be deleted; Mexico seconds the motion.

Proposals by the Organs of the OAS: Article XX (1)

1.
Proposal by the CJI: Indigenous populations and their members shall have the right to benefit from the intellectual property rights system under the same terms as the general population. The state shall spare no reasonable effort to protect the intellectual property rights of the indigenous population and its members and to prevent third parties from using an indigenous population's lack of familiarity with intellectual property rights to their own advantage. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
1.
Indigenous peoples have the right to the recognition and full ownership, control, and protection of their cultural, artistic, spiritual, technological and scientific heritage, and legal protection of their intellectual property through patents, trademarks, copyright, and other such procedures as established under domestic law; as well as to special measures which ensure them legal status and institutional capacity to develop, use, share, market and bequeath that heritage to future generations.

Proposals presented by the states: Article XX (1)
1.  
Proposal by Canada.  Proposed language: 

Indigenous individuals have the right to enjoy the benefits of scientific progress and its applications, and to benefit from the protection of the moral and material interests resulting from any scientific, literary or artistic production of which she is the author, and are entitled to protection under the law, as other members of the national population.

1. 

Proposal by the United States: The United States is willing to advance beyond its 1999 proposal with the following language for Article XX:



Indigenous individuals and peoples should have non-discriminatory access to legal protection for their intellectual property, subject to national legislation.

Proposals presented by the representatives of indigenous peoples: Article XX (1)

1. 

Propuesal by Willie Littlechild, IPC (en nombre de varias organizaciones International Organization for Indigenous Resource Development, American Indian Law Alliance, Assembly of First Nations, Indigenous World Association, and Teton Sioux Nation Treaty Council)
1.  

Indigenous peoples are entitled to the recognition of the full ownership, control and protection of their cultural and intellectual property.

1.
Proposal by Jorge Fedrick, Mismito (Nicaragua):  He proposes substituting “…legal protection for their intellectual property through trademarks, patents, copyright…” for “… through respect for the traditional forms and uses of the indigenous peoples…”


Likewise, he proposes that a paragraph be included that would read as follows:  “the laws that are published shall have benefited from a prior, free and informed consultation of the indigenous peoples.”
1.
Proposal by Manuela Ixtos (Guatemala):  Indigenous peoples have the right to recognition and the full ownership, control, development and protection of their ancestral heritage and legal protection for their intellectual property.


She also proposed that the word “ancestral” appearing before design and procedure be deleted.

1.
Proposal by Margarita Gutiérrez Romero, Hñahñu (Mexico):  On Article XX.  We do not agree with the position of the gentlemen representing the United States and Canada regarding their proposal to include indigenous persons, because the rights of Indigenous Peoples are not individual, they are collective rights, transmitted from generation to generation.  Likewise, we do not agree either with the expression that the designs are folklore.  For us they are important because they express our spiritual and material world outlook.

1.
Proposal by Celina Justina Del Carpio, ORMI (Peru):  Regarding Article XX.  The States and Indigenous Peoples should consolidate a Declaration that would be taken into account in the legislations of the countries regarding the full right of the indigenous peoples to conserve and keep their belongings such as their millenary culture, their customs, their identity and their heritage, and as in the case of Peru when the Mummy of Juanita has been used for the benefit of a private university instead of benefiting her village of Cabanaconde of the province of Caylloma-Arequipa.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XX (1) of IACHR was retaken in Article XXVIII (1), (2) and (3) of Section Five of the text of the Chair of 2003.

1.
Indigenous peoples have the right to the recognition of the property, control, development, and protection of their cultural patrimony through special regimes that recognizes the communal nature of said property. Such regimes shall be established with their informed consent and participation.


2.
Indigenous peoples also have the right to the legal protection of that property through patents, commercial trademarks, copyright, and other general procedures of intellectual property.



3.
The patrimony of indigenous peoples includes, inter alia, the knowledge, ancestral designs and procedures, artistic, spiritual, technological, scientific, and biogenetic expressions, as well as the knowledge and developments of their own related to the utility and qualities of medicinal plants.
ARTICLE XX (2)

PROPOSED DECLARATION OF THE IACHR: 

2.
Indigenous peoples have the right to control, develop and protect their sciences and technologies, including their human and genetic resources in general, seeds, medicine, knowledge of plant and animal life, original designs and procedures.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:
2.
Indigenous [peoples/populations] have the right to control and develop their sciences (and) technologies (and genetic resources), including their human and genetic resources [in general, seeds, medicine, knowledge of plant and animal life, and original designs and procedures](in keeping with applicable national law).  

Proposals presented by the states: Article XX (2)

2. 
Mexico proposes that all the text in square brackets be deleted.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
2.
 
Indigenous peoples have the right to control and develop their sciences and technologies, including their human and genetic resources in general, seeds, medicine, knowledge of plant and animal life, and original designs and procedures. 
Proposals presented by the states: Article XX (2)
Proposal by Canada.  Proposed language: 

2. 

States should take special measures, as appropriate, to facilitate the efforts of indigenous peoples to develop and protect their sciences, technologies and traditional knowledge, and cultural manifestations including their oral traditions, literatures, designs and visual and performing arts, and their knowledge of the properties of flora and fauna, genetic resources, seeds and medicines.

Proposals presented by the representatives of indigenous peoples: Article XX (2)
2. 
Proposal by Willie Littlechild, IPC (on behalf of various organizations: International Organization for Indigenous Resource Development, American Indian Law Alliance, Assembly of First Nations, Indigenous World Association, and Teton Sioux Nation Treaty Council).
2. 

Indigenous peoples have the right to special measures to control, develop and protect their sciences, technologies and cultural manifestations, including human and other genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs and visual and performing arts.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XX (2) of IACHR was retaken in Article XXVIII (1), (2) and (3) of Section Five of the text of the Chair of 2003.

1.
Indigenous peoples have the right to the recognition of the property, control, development, and protection of their cultural patrimony through special regimes that recognizes the communal nature of said property. Such regimes shall be established with their informed consent and participation.


2.
Indigenous peoples also have the right to the legal protection of that property through patents, commercial trademarks, copyright, and other general procedures of intellectual property.



3.
The patrimony of indigenous peoples includes, inter alia, the knowledge, ancestral designs and procedures, artistic, spiritual, technological, scientific, and biogenetic expressions, as well as the knowledge and developments of their own related to the utility and qualities of medicinal plants
ARTICLE XX (3)

PROPOSED DECLARATION OF THE IACHR: 

3.
The states shall take appropriate measures to ensure the participation of indigenous peoples in determining the conditions for both public and private utilization, of the rights cited in the preceding two paragraphs.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

3.
The states shall take appropriate measures to ensure the participation of indigenous [peoples/populations] in determining the rights cited in paragraphs 1 and 2.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
3.
The states shall take appropriate measures to ensure the participation of indigenous peoples in determining the conditions for both public and private utilization of the rights cited in paragraphs 1 and 2.
Proposals presented by the representatives of indigenous peoples: Article XX (3)
3. 
Proposal by Willie Littlechild, IPC (International Organization for Indigenous Resource Development, American Indian Law Alliance, Assembly of First Nations, Indigenous World Association, and Teton Sioux Nation Treaty Council)


The proposed revisions reflect the draft U.N. Declaration, Art. 29, paragraphed 1 and 2.  We further propose that the existing para. 3 of the OAS Proposed Declaration be deleted, and that general provisions for the participation of Indigenous peoples be included in Section Six: General Provisions.



Finally, we could not agree with Canada’s and the United States’ proposals’ wording, in particular with “individuals” and subjecting everything to domestic law in an attempt to avoid recognition of Indigenous peoples

3.
Proposal by Lottie Cunningham Wren, Miskita (Nicaragua).  Paragraph 3 of the article does not explicitly assert the recognition and protection of ancestral or original rights of the indigenous peoples, based on exclusive and long-standing use or possession, sometimes even before the formation of current states.  (…)  In the ruling of the Inter-American Court of Human Rights in the Case of the Mayagna (Sumo) Awas Tingni Community vs. the State of Nicaragua, the simple de facto possession of the lands by the indigenous peoples is in itself sufficient title for the State to demarcate the indigenous lands and issue titles for them.  Therefore, the indigenous peoples have rights over their lands regardless of whether they have a title issued by the states or not.  According to the Court’s decision, the indigenous property right is based on “common law, values, uses and customs.”  Therefore, I suggest that, in the Declaration, the terminology used in the decision of the Awas Tingni case be used to recognize the original or ancestral title of the indigenous peoples.

3.
Proposal by Porfirio Encino, Maya Tseltal (Mexico).  I would like to address the issue of intellectual property.  It seems to be a very sensitive subject because in Chiapas there is biopiracy in terms of knowledge and species, as in the case of pozol, a daily food of the Maya people, which has been patented.  It seems to me that this is a serious matter not in commercial terms and even less in terms of ancestral knowledge, but rather in terms of the human genome and species, because for us they are sacred and are a collective intellectual property.  Therefore, I propose the following wording for the article.  Indigenous Peoples have the right to the recognition and the full ownership, control, development and protection of their cultural heritage and legal protection of their collective intellectual property.  This heritage includes, among others, ancestral knowledge, designs, and procedures, as well as indigenous knowledge related to the use and modalities of medicinal plants, intrinsic spiritual, technological, scientific and biomedical manifestations.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XX (3) of IACHR was retaken in Article XXVIII (1) at the end of Section Five of the text of the Chair of 2003.

1.
Indigenous peoples have the right to the recognition of the property, control, development, and protection of their cultural patrimony through special regimes that recognizes the communal nature of said property. Such regimes shall be established with their informed consent and participation.


ARTICLE XXI (TITLE OF THE ARTICLE)
PROPOSED DECLARATION OF THE IACHR:

Title: Article XXI.
The right to development
MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:
Title: Article XXI.
The right to development 
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003:
Title: Article XXI.
The right to development
Proposal by the Representatives of the Indigenous Peoples: Article XX (Title)


Proposal by Melania Canales, Quecha Indigenous People of Ayacucho (Peru):  She supports the proposal of the new title of Article XXI:  “Right to Development with Own Identity”


Proposal by Margarita Gutiérrez Romero, Hñahñu (Mexico):  We support the drafting of the change of the title “Right to Development” with “Identity.”

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:

Title: Article XXIX.  The right to development
ARTICLE XXI (1)

PROPOSED DECLARATION OF THE IACHR: 

1.
The states recognize the right of indigenous peoples to decide democratically what values, objectives, priorities and strategies will govern and steer their development course, even when they differ from those adopted by the national government or by other segments of society.  Indigenous peoples shall be entitled to obtain on a non-discriminatory basis appropriate means for their own development according to their preferences and values; and to contribute by their own means, as distinct societies, to national development and international cooperation.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:
1.
The states recognize the right of indigenous [peoples/populations] to decide (autonomously) [democratically] what values, objectives, priorities, and strategies will (guide) (govern and orient) the course of their development [, even when these differ from those adopted by the state at the national level or by other segments of society].  Indigenous [peoples/populations] shall be entitled to obtain, without discrimination of any kind, appropriate means for their own development [according to their preferences and values; and to contribute in their own ways, as distinct societies, to national development and international cooperation.]

Proposals presented by the states: Article XXI (1)

1.
Proposal by the United States: States should take reasonable measures to consult with indigenous [peoples/populations] when considering public policies for the economic development of indigenous lands or regions, or programs that will affect the living conditions or other legitimate interests of such societies. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
1. 

The states recognize the right of indigenous peoples to decide democratically what values, objectives, priorities and strategies will govern and steer their development course, even when they differ from those adopted by the national government or by other segments of society.  Indigenous peoples shall be entitled to obtain on a non-discriminatory basis appropriate means for their own development according to their preferences and values; and to contribute by their own means, as distinct societies, to national development and international cooperation. 
Proposals presented by the states: Article XXI (1)

1. 

Proposal by Canada: Mr. Chair, Canada has considered the original text, and that proposed by the Chair.  We find the language proposed by the Chair is an improvement over the original text. However we believe the text can still be improved to better reflect the objectives and intent of the Article.  We look forward to hearing the views of those present to help us reach a common understanding about the objectives and preferred language.  For that reason, although we have concerns about the breadth of some of the language we are not proposing alternative text at this time.  In our view Paragraph 1 of Article 21 is closely related to the right of self-government addressed in Article 15, and could be included within that Article.  Canada supports the intent of Paragraph 1, reflecting as it does an aspect of the “right of self-government” which Canada supports. Domestically Canada recognizes the inherent right of self-government of indigenous peoples.  Recognition of the inherent right is based on the view that the indigenous peoples of Canada have the right to govern themselves in relation to matters internal to their communities, integral to their unique cultures, identities, traditions, languages and institutions, and with respect to their special relationship to their lands and their resources.  This includes decisions relating to development as considered in Article 21, paragraph 1.  Canada notes that the exercise of the right of self-government must be harmonized with the exercise of jurisdiction by other levels of government within that state.  Therefore the exercise of self-government should be accomplished through negotiations between the appropriate level of government and indigenous communities.  Given our understanding of the purpose of paragraph 1, access to state resources as a means of implementation in the context of self-government agreements would be subject to negotiated arrangements.  


We suggest that the final concept in paragraph 1, the contribution by indigenous peoples to the national development, could be addressed in a separate paragraph. We understand that the purpose of the paragraph is that indigenous peoples are not to be precluded from participating in the development of the State and we support this objective. 

1. 

Proposal by the United States: As to paragraph 1, we could support the following principles in this paragraph: The recognition that indigenous peoples should be able to guide, subject to domestic law, their economic development; Indigenous peoples should be entitled to be free from discrimination in the acquisition of appropriate means for their own development.  We are uncertain about what it means for indigenous peoples “to contribute in their own ways to international cooperation.” Also, what does it mean precisely to “contribute their own ways to national development”?  As we understand the phrase, it would not seem to belong in this paragraph.  If it is as described by Canada, then perhaps it should be in a separate paragraph.

Proposals by the Representatives of the Indigenous Peoples Article XXI (1)

1.
Proposal by Willie Littlechild, IPC on behalf of various organizations (International Organization for Indigenous Resource Development, Assembly of First Nations, Haudenosaunee Confederacy, American Indian Law Alliance, Coordinating Forum of the Indigenous Organizations of the Amazon River Basin (COICA), Napguana Association, Juridical Commission for the Self-Development of the Original Andean Peoples (CAPAJ), EDIFICA/Utzwachil Association, Association of La Mística Indigenous Peoples Cooperatives of Peru Ltd., Confederation of the Native Peoples of Honduras (CONPAH), Association of Quechua Ayllu Women Azángaro, Peru, Permanent Workshop of Andean and Amazonian Indigenous Women of Peru, Departmental Federation of Women of Ayacucho (FEDEMA), Otomi San Jerónimo Aculco Community, National Coordination Forum of Indigenous Women of Panama (CONAMUIP), Porépecha Zitáouro Community, Regional Indigenous Women’s Organization (ORMI), Commission of International Instruments of the Continental Network of Indigenous Women, Indigenous World Association, Teton Sioux Nation Treaty Council).

1.
Indigenous peoples have the right to determine and develop priorities and strategies for exercising their right to development.  In particular, indigenous peoples have the right to determine and develop all health, housing and other economic and social programmes affecting them and, as far as possible, to administer such programmes through their own institutions.

1.
Proposal by Margarita Gutiérrez Romero, Hñahñu (Mexico):  We would like to make a statement about the position that was presented here by our brother Willy Littlechild on the change to this article.  Without any doubt, this right is already enshrined in the instruments of the United Nations and by the Organization of American States in the Inter-American Democratic Charter in Article 13 on the observance of economic, social, and cultural rights implying integral development.

1.
Proposal by Miriam Miranda, OFRANEH (Honduras).  It seems pertinent for the States to reflect on the concept of development for our peoples and on poverty abatement, on par with standards that are used to measure the poverty of the entire society.  Regarding this, I propose the inclusion of a new article that would read as follows:

Indigenous peoples have the right to establish and decide their own life model that will enable them to fully enjoy their cultural, political and social rights.

1.
Proposal by Alberto Vázquez Ayala, Hipólito Aceves (Paraguay).  Regarding Article XXI, on the right to development of our peoples, I would like to propose an alternative wording that we think better interprets our rights.

1.
The States recognize the right of Indigenous Peoples to decide their own development in keeping with their values, objectives and priorities and to govern and steer their implementation, even where it is different from those adopted by the State or other segments of the population.  The States should contribute suitable means to develop Indigenous Peoples and contribute to achieving their development objectives in accordance with their identity.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XXI (1) of IACHR was retaken in Article XXIX (1) of Section Five of the text of the Chair of 2003.

1.

Indigenous peoples have the right to determine and implement autonomously the values, options, objectives, priorities, and strategies for their development.  This right includes participation in determining and developing health and housing programs, and other economic and social programs that affect them, and, when possible, in administering these programs through their own institutions.  The indigenous peoples have the right, without any discrimination whatsoever, to obtain adequate means for their own development, including those from international cooperation, and to contribute in their own ways to national development.
ARTICLE XXI (2)

PROPOSED DECLARATION OF THE IACHR: 

2.
Unless exceptional circumstances so warrant in the public interest, the states shall take the necessary measures to ensure that decisions regarding any plan, program, or proposal affecting the rights or living conditions of indigenous peoples are not made without the free and informed consent and participation of those peoples; that their preferences are recognized; and that no plan, program or proposal which might have harmful effects on those peoples is adopted.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:
2.
Unless exceptional circumstances so warrant in the public interest, the states shall take the necessary measures to ensure that decisions regarding any plan, program, or proposal affecting the rights or living conditions of indigenous [peoples/populations] are not made without the free and informed [consent and] participation of those [peoples/populations]; that their preferences are recognized; and that no provision which might have negative effects on those [peoples/populations] is adopted.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
2.
Unless exceptional circumstances so warrant in the public interest, the states shall take the necessary measures to ensure that decisions regarding any plan, program, or proposal affecting the rights or living conditions of indigenous peoples are not made without the free and informed consent and participation of those peoples; that their preferences are recognized; and that no plan, program or proposal which might have harmful effects on those peoples is adopted.
Proposals presented by the states: Article XXI (2)
2. 

Proposal by Canada: Canada supports the principle that indigenous peoples have the right to participate in decisions regarding any plan, program or proposal which directly affects their rights or living conditions, on at least the same basis as other members of the population.


We note that in yesterday’s discussion, Mr. Littlechild suggested that the issue of consultation between States and indigenous peoples on matters directly affecting indigenous peoples, could be addressed in a separate Article.  We think this idea should be considered further.  

2. 

Proposal by the United States: As to paragraph 2, we are, in general, supportive of the concepts embodied in the paragraph, but continue to wonder whether language on consulting and coordination should actually be in this paragraph or in a separate paragraph, as some, such as Mr. Littlechild and Canada, have suggested. In any event, leaving to a later time the precise question of placement, the United States could support a paragraph with the following concepts: That recognizes the fundamental importance of effective participation by indigenous peoples and their members in decisions that effect their rights or living conditions; That provides that states should adopt procedures, subject to domestic law, to provide for consultation and coordination with respect to plans, programs and proposals that might have a substantial and direct effect on indigenous peoples, so that their preferences are taken into account.  At this stage, however, we wish to flag that we also have difficulty with the phrase contained in paragraph 2, sentence 1, “so that … no provision which might have negative effects on those peoples is adopted”.  We believe that this phrase is ambiguous because negative effects are not defined and no provision is made for the balancing between positive and negative effects that is necessary in all development.

2.
Proposal by Colombia:  The State shall take the measures needed for the decisions referring to any plan, program or project capable of affecting the indigenous communities be made in consultation with them to determine if the interests of these communities will be undermined and to what extent so as to adopt measures to avoid or mitigate and offset any possible adverse impacts.  These consultations should be conducted in good faith and in a way appropriate to the circumstances in order to reach an agreement or secure consent about the measures being proposed.

Proposal by the Representatives of the Indigenous Peoples:  Article XXI (2)

2.
Proposal by Willie Littlechild, IPC on behalf of various organizations (International Organization for Indigenous Resource Development, Assembly of First Nations, Haudenosaunee Confederacy, American Indian Law Alliance, Coordinating Forum of the Indigenous Organizations of the Amazon River Basin (COICA), Napguana Association, Juridical Commission for the Self-Development of the Original Andean Peoples (CAPAJ), EDIFICA/Utzwachil Association, Association of La Mística Indigenous Peoples Cooperatives of Peru Ltd., Confederation of the Native Peoples of Honduras (CONPAH), Association of Quechua Ayllu Women Azángaro, Peru, Permanent Workshop of Andean and Amazonian Indigenous Women of Peru, Departmental Federation of Women of Ayacucho (FEDEMA), Otomi San Jerónimo Aculco Community, National Coordination Forum of Indigenous Women of Panama (CONAMUIP), Porépecha Zitáouro Community, Regional Indigenous Women’s Organization (ORMI), Commission of International Instruments of the Continental Network of Indigenous Women, Indigenous World Association, Teton Sioux Nation Treaty Council).

2. 

Indigenous peoples have the right to determine and develop priorities and strategies for the development or use of their lands, territories and other resources, including the right to require that States obtain their free and informed consent prior to the approval of any project affecting their lands, territories and other resources, particularly in connection with the development, utilization or exploitation of mineral, water or other resources. Pursuant to agreement with the indigenous peoples concerned, just and fair compensation shall be provided for any such activities and measures taken to mitigate adverse environmental, economic, social, cultural or spiritual impact.

2.
Proposal by Lottie Cunningham Wren, Miskit (Nicaragua):  This paragraph should ensure that the State will assess the social and environmental impact of this investment or activity before it exerts an impact on Indigenous Peoples.  Prior assessment can help prevent damages and severe human rights violations.


2.
Proposal by Magdalena, Choque Blanco, Aymara (Chile):  There can be no development if the right to both surface and ground water is not respected as water is essential for agriculture and livestock of the highlands and foothills, where this water resource is vital for the survival of my people.  At present, we have encountered inequality of conditions in projects promoted by the Government and companies.  One of the conflicts we are encountering is the project for tapping ground waters in the National Lanco Park (protected by an international convention).  When the project transports this water to the coast, it will be causing damage and undermining the right to life of my people and human rights.  That is why I respectfully request the representatives of the States to urge my Government to recognize indigenous peoples in the State’s Political Constitution and to sign ILO Convention 169.  It is true that there is an Indigenous Law that is only valid when it is not contrary to public law.  Therefore, I suggest analyzing paragraphs 2 and 3 that go against paragraph 1 of Article XXI that we are analyzing.


2.
Proposal of Alberto Vázquez Ayala, Hipólito Aceves (Paraguay):  About Article XXI, on the right to development of our peoples, we would like to propose an alternative wording, which we think better expresses, our rights.

The States shall take necessary measures so that any plan, program or project that affects or may affect the rights of indigenous peoples or their social, economic or cultural integrity or their territories be duly consulted in good faith by means of suitable procedures and through representative institutions for the purpose of reaching agreements or obtaining consent.  If this agreement or consent is not obtained, the programs, plans or project can only be carried out after studies evaluating their social, spiritual, cultural, environmental and economic incidence are conducted and adequate measures are adopted for the corresponding prevention, mitigation, compensation or reparation.  

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XXI (2) of IACHR was retaken in Article XXIX (2) of Section Five of the text of the Chair of 2003.

2.

The States shall take the necessary measures to ensure that the decisions referring to any plan, program, or project subject to directly affecting the rights or living conditions of the indigenous peoples are made in consultation with those peoples so that their preferences may be recognized, and so that no provision whatsoever is included that impact them directly. Such consultations shall be carried out in good faith and in a manner appropriate to the circumstances, for the purpose of reaching an agreement or securing consent to the measures proposed.

ARTICLE XXI (3)

PROPOSED DECLARATION OF THE IACHR: 

3.
Indigenous peoples have the right to restitution or compensation no less favorable than set by the standards of international law, for any loss which—despite the foregoing precautions, the execution of those plans or proposals may have caused them; and to the adoption of measures to mitigate adverse environmental, economic, social, cultural or spiritual effect.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:
3.
[Indigenous [peoples/populations] have the right to restitution or compensation, no less favorable than the standard under international law, for any loss caused them by the execution of those plans or proposals despite the foregoing precautions; and to the adoption of measures to mitigate adverse ecological, economic, social, cultural, or spiritual effects.]  Argentina proposes that this paragraph be deleted; Brazil seconds the motion.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003:
3.
Indigenous peoples have the right to restitution or compensation no less favorable than set by the standards of international law, for any loss which—despite the foregoing precautions--the execution of those plans or proposals may have caused them; and to the adoption of measures to mitigate adverse environmental, economic, social, cultural or spiritual effects.
Proposals presented by the states: Article XXI (3)

3 

Proposal by Canada: At this time, we feel the intended scope of paragraph 3 is unclear.  The original text and that of the Chair is very broad in their application.  We wish to consider it further, and take into account the views expressed by others present here today, and will reserve our position on this paragraph until a later time. 

3. 

Proposal by the United States: As to paragraph 3, while we appreciate the Chair’s efforts to arrive at compromise text, we believe the proposed text is overly broad and somewhat confusing in its location.  In order for paragraph 3 to make sense it should clearly modify only paragraph 2 (or be in a stand-alone paragraph on consultation and coordination).  This is because paragraph 3 addresses redress for negative impacts from development.  As a result, it should be clear that the development that this paragraph addresses is that of the State, as opposed to indigenous peoples’ development, as discussed in paragraph 1.    Having said that, we agree with the Ambassador from Guatemala – that the concept of an absolute right to restitution or compensation will be impossible to achieve.  Therefore, we believe the focus of this paragraph – whether eventually located in this article or elsewhere, should be non-discrimination.  In particular, we would wish this paragraph to focus on non-discriminatory access by indigenous peoples to any mechanisms established under domestic law:  (i) to redress claims for loss caused them by execution of plans, programs and proposals, and (ii) to mitigate adverse effects. 

Proposals by the Representatives of Indigenous Peoples:  Article XXI (3)

3.
Proposal by Lottie Cunningham Wren, Miskita (Nicaragua).  The following should be included in paragraph 3:

That Indigenous Peoples are entitled to effective legal appeal, including proceedings for fair and effective claim of losses stemming from the implementation of any plan, program or project.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XXI (3) of IACHR was retaken in Article XXIX (3) of Section Five of the text of the Chair of 2003.

3.
Indigenous peoples have the right to just and equitable compensation for any loss caused them by the execution of those plans, programs, or projects despite the precautions established in this article; and to the adoption of measures to mitigate adverse ecological, economic, social, cultural, or spiritual effects.

SECTION SIX

Explanatory note:  Section Six received proposals during the meeting of the Working Group of November 1999 and the Special Session of the Working Group of February 2003.  References to the Proposed Declaration of IACHR and the Consolidated Text of the Chair of 2003 are also included.

TITLE OF THE SECTION

PROPOSED DECLARATION OF THE IACHR:

Title: 
SECTION SIX.  GENERAL PROVISIONS
MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:

Title: 
SECTION SIX.  GENERAL PROVISIONS
Proposals presented by the states

Proposal by Mexico: Mexico suggests deleting the whole of this section
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
Title: 
SECTION SIX.  GENERAL PROVISIONS
TEXTO CONSOLIDADO DE LA PRESIDENCIA, 2003: 

Title: 
SECTION SIX.  GENERAL PROVISIONS
ARTICLE XXII (TITLE OF THE ARTICLE)

PROPOSED DECLARATION OF THE IACHR:

Title: 
Article XXII.
Treaties, acts, agreements and constructive arrangements
MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999

Title: 
Article XXII.
Treaties, acts, agreements and constructive arrangements
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
 Title: 
Article XXII.
Treaties, acts, agreements and constructive arrangements
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XXII of IACHR located in Section Six was retaken in Article XXIII of Section Four of the text of the Chair of 2003 under the following title:

Title: Article XXIII. Treaties, acts, agreements and constructive arrangements

(Section four: Organizational and political rights)
ARTICLE XXII

PROPOSED DECLARATION OF THE IACHR: Article XXII.   

Indigenous peoples have the right to the recognition, observance and enforcement of treaties, agreements and other arrangements that may have been concluded with states or their successors, as well as historical Acts, according to their spirit and intent; and to have states honor and respect such treaties, agreements, and constructive arrangements as well as the historical rights emanating from those instruments.  Conflicts and disputes which cannot otherwise be settled shall be submitted to the competent bodies.
MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999: Article XXII
Indigenous [peoples/populations] have the right to the recognition, observance, and enforcement of valid treaties, agreements, and other arrangements that may have been concluded with states or their successors, as well as [historical acts], according to their spirit and intent; and to have states honor and respect such treaties, agreements, and constructive arrangements as well as the [historical rights] emanating from those instruments.  [Conflicts and disputes which cannot otherwise be settled shall be submitted to the competent domestic bodies.]]

Proposals presented by the states: Article XXII

Proposal by the United States:  States should take all necessary steps under domestic law to implement obligations to indigenous [peoples/populations] under treaties and other agreements negotiated with them and, where appropriate, to establish procedures for resolving grievances arising under such treaties and agreements in accordance with principles of equity and justice. 

Proposal by Brasil: Indigenous [peoples/populations] are entitled to recognition, respect, and application of the treaties, agreements, and any other arrangements they might have made with the States or their successors, in the spirit and intention with which they were concluded, and to take steps to ensure that they are respected and complied with by the States. (Brazil.  Original text: Portuguese)

Proposals presented by the representatives of indigenous peoples: Article XXII
Proposal by Darwin Hill: Indigenous peoples have the right to recognition, observance, and enforcement of the treaties, agreements, and other constructive arrangements concluded with states or their successors, according to their original spirit and intent; and to have states honor and respect those treaties, agreement, and arrangements.  Disputes which cannot otherwise be settled shall be submitted to the competent international bodies by all parties concerned.
SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
Indigenous peoples have the right to the recognition, observance and enforcement of treaties, agreements and other arrangements that may have been concluded with states or their successors, as well as historical Acts, according to their spirit and intent; and to have states honor and respect such treaties, agreements, and constructive arrangements as well as the historical rights emanating from those instruments.  Conflicts and disputes which cannot otherwise be settled shall be submitted to the competent bodies. 
Proposals presented by the states: Article XXII
Proposal by Canada:  Indigenous peoples have the right to the recognition and enforcement of treaties, agreements and other constructive arrangements concluded with States or their successors, and to have States honour and respect such treaties, agreements and arrangements. Conflicts and disputes that cannot otherwise be settled may be submitted to competent domestic bodies.

Alternatively:


Legal obligations arising from treaties, agreements and other constructive arrangements concluded by states with indigenous peoples shall be recognized, observed and enforceable. Recourse shall be to competent domestic bodies for the resolution of conflicts and disputes that cannot otherwise be settled.


We note our understanding that neither formulation would preclude indigenous peoples or individuals from exercising existing or future rights of recourse to competent international tribunals. 

Proposal by the United States: In regard to Article XXII, the U.S. believes the Chair’s text is an improvement over the original, and we prefer to work with that as a basis.  We believe, however, that it can be further simplified.  Instead of a “right to recognition”, we prefer speaking of states’ implementing their respective obligations to indigenous people under treaties and other agreements.  Also, “spirit and intent” would be difficult to apply across the board in all circumstances.  It depends on the wording of a document on its face.   We therefore retain our 1999 proposal:


States should take all necessary steps under domestic law to implement obligations to indigenous peoples under treaties and other agreements negotiated with them and, where appropriate, to establish procedures for resolving grievances arising under such treaties and agreements in accordance with principles of equity and justice.
Proposals by the Representatives of the Indigenous People Article XXII

Proposal by Willie Littlechild IPC (on behalf of International Organization for Indigenous Resource Development, the Assembly of First Nations, the Teton Sioux Nation Treaty Council, the Haudenosaunee Confederacy, and the American Indian Law Alliance)
Indigenous peoples have the right to the recognition, observance and enforcement of treaties, agreements and other constructive arrangements concluded with states, their predecessors or successors, in good faith and according to their original spirit and intent; and states have a solemn obligation to honor and respect such treaties, agreements and constructive arrangements.  Conflicts and disputes that cannot otherwise be settled shall be submitted to the competent international bodies for effective remedy, in accordance with principles of justice, fairness and good faith.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:: Article XXII of IACHR in Section Six was retaken in Article XXIII of Section Four of the text of the Chair of 2003 (Section Four:  Organizational and Political Rights).

Article XXIII.
Treaties, agreements, and constructive arrangements


Indigenous peoples have the right to the recognition, observance, and application of the treaties, conventions, and other arrangements that the States or their successors may have concluded, in keeping with their spirit and intent, and to have the same be respected and observed by the States.


ARTICLE XXIII

PROPOSED DECLARATION OF THE IACHR:

Nothing in this instrument shall be construed as excluding or limiting existing or future rights which indigenous peoples may have or acquire.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:
Nothing in this instrument shall be construed as excluding or limiting existing or future rights which indigenous [peoples/populations] may have or acquire.

Proposals presented by the states: Article XXIII

Proposal by the United States:  Nothing in this declaration should be construed as diminishing or extinguishing rights of indigenous individuals or [peoples/populations]. 

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003

Nothing in this instrument shall be construed as excluding or limiting existing or future rights which indigenous peoples may have or acquire. 
Proposals presented by the states
Proposal by Canada.  Mr. Chair, in relation to Articles 23 to 28, Canada believes that these will have to be reviewed and finalized when the operative provisions of the Declaration have been agreed upon.  We agree with the Chair’s reformulation of Article 23 to refer to indigenous peoples and individuals.

Proposal by the United States: In regard to Article XXIII, we feel that the use of “future rights” in the Chair’s text is an odd formulation.  We are unclear as to what that would mean.

Proposals presented by the representatives of indigenous peoples: Article XXIII
Proposal of various representatives of indigenous peoples (Joint Submission by the International Organization for Indigenous Resource Development, the Assembly of First Nations, the Teton Sioux Nation Treaty Council, and the American Indian Law Alliance).  

Support this article as drafted
CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XXIII of IACHR was retaken in Article XXXIV of the consolidated text of the Chair of 2003.

Article XXXIV


Nothing in this Declaration may be interpreted as to diminish or eliminate rights in force or that may be recognized in the future.



ARTICLE XXIV

PROPOSED DECLARATION OF THE IACHR:

The rights recognized herein constitute the minimum standards for the survival, dignity and well-being of the indigenous peoples of the Americas.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:
The rights recognized herein constitute the minimum standards for the survival, dignity and well-being of the indigenous [peoples/populations] of the Americas.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
The rights recognized herein constitute the minimum standards for the survival, dignity and well-being of the indigenous peoples of the Americas. 
Proposals presented by the states: Article XXIV
Proposal by the United States: On Article XXIV, we feel it is premature to address this article.  Our position on Article XXIV is dependent on the final wording of the Declaration as a whole.

Proposals presented by the representatives of indigenous peoples: Article XXIV
Joint Submission (Joint Submission by the American Indian Law Alliance, the International Organization for Indigenous Resource Development, the Teton Sioux Nation Treaty Council and the Assembly of First Nations)

No change is proposed. However, in order to avoid any future conflict in interpretation, the OAS Proposed Declaration must not provide for any lesser standards than those in the draft U.N. Declaration.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XXIV of IACHR was retaken in Article XXXV of the consolidated text of the Chair of 2003.

Article XXXV


The rights recognized in this Declaration constitute the minimum standard for the survival, dignity, and well-being of the indigenous peoples of the Americas


ARTICLE XXV

PROPOSED DECLARATION OF THE IACHR:

Nothing in this instrument shall be construed as granting any rights to ignore boundaries between states.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999: Nothing in this instrument shall be construed as granting any rights to ignore boundaries between states.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003:

Nothing in this Declaration shall be construed as granting any rights to ignore boundaries between states.
Proposals presented by the states: Article XXV

Proposal by the United States.  The U.S. believes this concept is embodied in what may be Article XXVI, and therefore would delete it.  If the concept in Article XXV is still considered to need further treatment after we finalize Article XXVI, we would propose the following language:  


Nothing in this Declaration would be interpreted as affecting the boundaries between states.

Proposals presented by the representatives of indigenous peoples: Article XXV

Joint Submission (Statement by Tonya Gonnella Frichner on behalf of the American Indian Law Alliance, the Assembly of First Nations the International Organization for Indigenous Resource Development, and the Teton Sioux Nation Treaty Council )


In regard to Article XXV, we propose that this Article be deleted. In our respectful view, the provision is vague, arbitrary and of uncertain meaning and scope. 

Proposal by Carlos Mauricio Palacios.  Incorporate “physical.”  It should therefore read:  Nothing in this Declaration shall be construed as granting any rights to ignore [physical] boundaries between States.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XXV of IACHR was retaken in Article IV of Section One of the consolidated text of the Chair of 2003.

Article IV.


Nothing in this Declaration shall be construed so as to authorize or foster any action aimed at breaking up or diminishing, fully or in part, the territorial integrity, sovereignty, and political independence of the States, or other principles contained in the Charter of the Organization of American States.



ARTICLE XXVI

PROPOSED DECLARATION OF THE IACHR:

Nothing in this Declaration implies or may be construed as permitting any activity contrary to the purposes and principles of the Organization of American States, including sovereign equality, territorial integrity and political independence of states.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:
Nothing in this Declaration implies or may be construed as permitting any activity contrary to the purposes and principles of the Organization of American States, including sovereign equality, territorial integrity and political independence of states.

Proposals presented by the states: Article XXVI

Proposal by Brazil and Mexico.  
Brazil and Mexico suggest deleting Article XXVI.

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003:

Nothing in this Declaration implies or may be construed as permitting any activity contrary to the purposes and principles of the Organization of American States, including sovereign equality, territorial integrity and political independence of states. 

Proposals presented by the states: Article XXVI

Proposal by the United States: As far as Article XXVI is concerned, the US is still reflecting on this article and looks forward to considering the various formulations that have been and will be proposed.

Proposals presented by the representatives of indigenous peoples: Article XXVI

 Joint Submission (Statement by Tonya Gonnella Frichner on behalf of the American Indian Law Alliance, the Assembly of First Nations the International Organization for Indigenous Resource Development, and the Teton Sioux Nation Treaty Council )

Nothing in this Declaration may be interpreted as implying for any State, group or person any right to engage in any activity or to perform any act contrary to the Charter of the United Nations.

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003: Article XXVI of IACHR was retaken in Articles IV of Section One and XXXIII of Section Six of the consolidated text of the Chair of 2003.

Article IV.


Nothing in this Declaration shall be construed so as to authorize or foster any action aimed at breaking up or diminishing, fully or in part, the territorial integrity, sovereignty, and political independence of the States, or other principles contained in the Charter of the Organization of American States.

Article XXXIII


Any interpretation and application of the present Declaration shall respect the fundamental human rights, the democracy, and the constitutional principles of each State.


ARTICLE XXVII (Implementation)

PROPOSED DECLARATION OF THE IACHR: Article XXVII.     Implementation

The Organization of American States and its organs, agencies, and entities—in particular the Inter-American Indian Institute, the Inter-American Commission on Human Rights—shall promote respect for, and full application of, the provisions of this Declaration.

MEETING OF THE WORKING GROUP, FEBRUARY 1999: There were no proposals 

MEETING OF THE WORKING GROUP, NOVEMBER 1999:


The Organization of American States and its organs, agencies, and entities–in particular the Inter-American Indian Institute, the Inter-American Commission on Human Rights–shall promote respect for, and full application of, the provisions of this Declaration.]

Proposals presented by the states: Article XXVII

Proposal by Argentina, Brasil and Mexico, 1999: 
Argentina, Brazil, and Mexico suggest eliminating this article.

Proposal for a new paragraph


New paragraph proposed by Brazil:


“The nature and scope of the measures to be taken to comply with this Declaration shall be determined flexibly, taking into account the particular circumstances of each country.”

SPECIAL MEETING OF THE WORKING GROUP, APRIL 2001: There were no proposals
SPECIAL MEETING OF THE WORKING GROUP, MARCH 2002: There were no proposals.

SPECIAL MEETING OF THE WORKING GROUP, FEBRUARY 2003: 
The Organization of American States and its organs, agencies, and entities–in particular the Inter-American Indian Institute, the Inter-American Commission on Human Rights–shall promote respect for, and full application of, the provisions of this Declaration. 
Proposals presented by the states
Proposal by Canada.  We are willing to give further consideration to the language proposed by the Chair for new Articles 27 and 28.  From a Canadian perspective we could agree with language along the lines proposed by the Chair and which might also incorporate the following additional elements: “(flexible and progressive nature of implementation, taking into account the particular jurisdictional and constitutional natures of States.”

In the proposed Article 28, the reference to “measures that must be taken to comply”, is potentially ambiguous, suggesting that specific measures are required to implement the Declaration, which is language more common in a Convention. This may be a translation issue, or again a question of different legal approaches.  Alternative wording which we would be willing to consider is: “Measures taken to implement the Declaration shall be determined on a flexible basis, taking the particular conditions of each country into account.”

Proposal by the United States: In regard to Articles XXVII and XXVIII, we would like to see comments and proposals of others in writing in order to further reflect on these Articles.  We would like to express our support for working from the Chair’s proposal for these Articles.  Nonetheless, we still believe that it needs further refinement.  In particular, the wording of XXVIII appears to us like treaty language, speaking of “compliance and measures to comply”.  Again, we would like to see different formulations before solidifying our position on these Articles.

Proposals presented by the representatives of indigenous peoples: Article XXVII

 Joint Submission (Joint Submission by American Indian Law Alliance, International Organization for Indigenous Resource Development, Assembly of First Nations, and Teton Sioux Nation Treaty Council)

Proposed revisions of Article XXVII: Implementation 

The Organization of American States and its organs, agencies, and entities - in particular the Inter-American Indian Institute, the Inter-American Commission on Human Rights - shall promote full respect for, and protection of, the rights of indigenous peoples, as well as the fulfillment of related obligations of states. This includes the full application of the provisions of this Declaration. For these purposes, the necessary reforms shall be undertaken within the Inter-American system. 

CONSOLIDATED TEXT OF THE DRAFT DECLARATION PREPARED BY THE CHAIR, 2003:Article XXVII of IACHR was retaken in Article XXXI of the consolidated text of the Chair of 2003.

Article XXXI


The States shall guarantee the full enjoyment of the fundamental civil, political, economic, social, and cultural rights and spirituality of the indigenous peoples, and shall adopt the legislative and other necessary measures to enforce the rights recognized in this Declaration.

 

PROPOSAL FOR AN ADDITIONAL ARTICLE IN SECTION SIX

OF THE IACHR PROPOSAL


The consolidated text of the Chair of 2003 retakes a proposal by the delegation of Brazil at the Working Group meeting of 1999, which it includes in Article XXXII.

Article XXXII

The nature and scope of the measures to be taken to comply with this Declaration shall be determined flexibly, taking into account the particular circumstances of each country and in genuine and informed consultation with the indigenous peoples concerned.
















�PAGE \# "'Page: '#'�'"  ��Source:  Convention secretariat Website.  EYoder


�PAGE \# "'Page: '#'�'"  ��Missing phrase:  Spanish says “property that is part of the heritage of which they have been dispossessed.”


�PAGE \# "'Page: '#'�'"  ��The Spanish text does not say “protection and” at this point.


�PAGE \# "'Page: '#'�'"  ��Spanish reads:  “sustancias y residuos tóxicos.”  I think this should read “toxic substances and [toxic] waste.”


�PAGE \# "'Page: '#'�'"  ��The Spanish says:  “Los pueblos indígenas ... tienen derecho a la autonomía o autogobierno en lo relativo a ... administración de tierras y recursos, medio ambiente ....”  I believe the English should read that indigenous peoples have the right to land, resource, and environmental management ... as this is a point much discussed later in the articles of the declaration and, indeed, clarified in the proposal of Eduardo Neiva, paragraph 2, appearing later in this section.


�PAGE \# "'Page: '#'�'"  ��For the sake of consistency, “Estados” here should be translated “states.”


�PAGE \# "'Page: '#'�'"  ��Spanish says “Los pueblos interesados deberán percibir indemnización sobre bases no menos favorables que el estándar del derecho internacional  por cualquier dano ...”  English should read:  “on a basis no less favorable than the standard recognized by international law for any loss ...”


�PAGE \# "'Page: '#'�'"  ��The Spanish is unclear.  If possible, it would be advisable to check with the author.


�PAGE \# "'Page: '#'�'"  ��Derecho al retorno means the right of the indigenous peoples to return to their appropriated lands, not for the land to be returned, or their right to return the replacement land, as it is possible to read this translation.
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