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I.  BACKGROUND

Since the unfortunate events of September 11, 2001, the Organization has been intensifying its efforts to combat terrorism, taking into account the statement in the text of the Inter-American Convention Against Terrorism, adopted by the thirty-second regular session of the OAS General Assembly held in Barbados in June 2002:  “terrorism is a serious criminal phenomenon, which is of deep concern to all member states; attacks democracy; impedes the enjoyment of human rights and fundamental freedoms; threatens the security of states, destabilizing and undermining the foundations of all society; and seriously impacts the economic and social development of the states in the region;”

That same year the General Assembly adopted resolution AG/RES. 1906 (XXXII-O/02), “Human Rights and Terrorism,” “reaffirming that states may not renounce their duty to fully respect human rights and fundamental freedoms in all cases in the fight against terrorism;”

The Inter-American Commission on Human Rights adopted a resolution on terrorism and human rights on December 12, 2001, and a year later, on December 12, 2002, the IACHR circulated to the member states its report with the same title, which has been characterized as “broad, innovative, and accurate doctrine on the subject…which since its publication has been of value not only within the OAS, but in other international organizations and multilateral forums” (meeting of the Committee on Juridical and Political Affairs, October 23, 2003).

Since the report’s release, the Committee on Juridical and Political Affairs has had the opportunity to conduct an in-depth analysis of its content on several occasions, and to consider the various viewpoints of the countries on this subject.

Some member states have voiced concerns about the possible effect of antiterrorism measures on the civil population, as noted in this forum on the day the IACHR report was presented.  In their view, the fight against terrorism has unforeseen consequences that could sacrifice individual freedoms in the interest of security (meeting of the Committee on Juridical and Political Affairs, December 12, 2002).

Several member states have taken the initiative to describe the mechanisms that their governments are implementing to reform their domestic legislation on the fight against terrorism, in order to make it compatible with international norms for protection and respect of human rights (meeting of the Committee on Juridical and Political Affairs, March 6, 2003).

Some member states have recommended that as part of the antiterrorism campaign the Organization study and discuss not only the consequences of terrorism, but also some pervasive problems for the people of the Hemisphere and the world, which are fertile breeding ground for terrorism, such as poverty, social injustice, racism, and all types of discrimination, and inequality of opportunity.  They have therefore proposed implementation of programs to halt the exacerbation of these situations and avoid their violent consequences (meetings of the Committee on Juridical and Political Affairs on March 6 and October 23, 2003).

Member states have repeatedly emphasized the need to remember that antiterrorist measures are implemented to protect citizens’ security and that governments have the obligation to respond properly to terrorism’s threats to stability and order.
The General Assembly, in resolution AG/RES. 1931 (XXXIII-O/03), “Protecting Human Rights and Fundamental Freedoms While Countering Terrorism,” reaffirmed that: 
1.
the fight against terrorism must be pursued with full respect for the law, human rights, and democratic institutions, so as to preserve the rule of law and democratic freedoms and values in the Hemisphere.

2.
all member states have the duty to ensure that all measures adopted to combat terrorism are taken in keeping with their obligations under international law, in particular international human rights law, international law on refugees, and international humanitarian law.
The same resolution instructed the Permanent Council to convene:

5.b
a meeting of government experts to exchange, from a human rights perspective, best practices and national experiences in adopting antiterrorism measures in keeping with the international commitments of their states, and to transmit to the Inter-American Committee against Terrorism a report on that meeting.

On July 16, 2003, in document CP/doc.3763/03 rev. 1, the Permanent Council of the Organization assigned this mandate to the Committee on Juridical and Political Affairs for execution.
In compliance with that mandate, the Committee on Juridical and Political Affairs prepared the agenda for the meeting of experts, which was subsequently approved by the Permanent Council in resolution CP/RES. 857 (1395/04): “Convocation of the meeting of government experts to exchange, from a human rights perspective, best practices and national experiences in adopting antiterrorism measures.”

The meeting was held at the headquarters of the Organization on February 12 and 13, 2004.
II.  REPORT OF THE RAPPORTEUR ON THE MEETING’S WORK

Following the agenda and schedule accompanying resolution CP/RES. 857 (1395/04), the work was divided into five panels, including one introductory panel and four substantive ones, and a brief closing session.  In the introductory panel the Inter-American Committee against Terrorism (CICTE), and a representative of civil society made presentations.  In the first, second, and third panels, the experts discussed antiterrorism measures applied by their respective governments, in the framework of respect for human rights and fundamental freedoms.  There were some presentations on legislative and administrative measures, and jurisprudence related to fulfillment of international commitments with respect to human rights in actions taken by the State to prevent, combat, and eliminate terrorism.  The fourth panel offered presentations by the Inter-American Commission on Human Rights (IACHR) and the CICTE on the role of the OAS in protecting human rights in the fight against terrorism and possible forms of cooperation between the two organs.
The meeting was attended by governmental experts from the Bahamas, Bolivia, Canada, Colombia, Costa Rica, Mexico, Nicaragua, Panama, Paraguay, St. Kitts-Nevis, Trinidad and Tobago, the United States, and Uruguay, as well as delegates from the permanent missions to the OAS from the member states, as reflected in the document “List of Participants” (CP/CAJP-2125/04 rev. 2).
Introductory Panel

The introductory panel was chaired by Ambassador Marcelo Hervas, Permanent Representative of Ecuador to the OAS and Vice Chair of the Committee on Juridical and Political Affairs.  At the outset, the following moderators were elected:  first panel, Ramiro Jarvis of Panama; second panel, Eugene Torchon-Newry of the Bahamas; and third panel, Doug Brithaupt of Canada. The Mexican expert Salvador Tinajero Esquivel was elected Rapporteur of the meeting.

There were two presentations, one by the CICTE and the other by a representative of civil society who is a member of a nongovernmental organization.

The Secretary of the CICTE recalled the tragic incidents in the Hemisphere related to terrorism and indicated some of the negative impacts of the terrorist attacks of September 2001 on several countries in the region in various sectors.  He said that a solid base for respect for human rights forms a solid base for fighting terrorism.
He said that to confront the menace of terrorism the international community has designed a complete structure at various levels and that the CICTE plays a supporting role for the states in its development, noting respect for human rights at each stage.  In this regard, he stressed that the Inter-American Convention against Terrorism is the first international treaty that clearly establishes respect for human rights in the fight against terrorism, and appealed to the states to ratify it if they have not already done so.

He said that the current struggle against terrorism has special characteristics that could give rise to some tensions between antiterrorism measures and protection of human rights.  As an example, he noted that according to international law, prisoners of war must be released at the end of a conflict, but in the so-called “war on terrorism” it is difficult to identify the rules that will be used to determine the end of an armed conflict.  He said another dilemma is whether terrorists are included in the protection of human rights and international humanitarian law, or if certain stereotypes should be accepted.  The Secretary of the CICTE told the experts that for these reasons the Committee is very interested in hearing about best practices that include respect for human rights in the fight against terrorism, because they should be developed jointly.
Finally, the Secretary of the CICTE said that the most important thing for societies battling terrorism is to confront it without sacrificing the rights for which they have fought.
The representative of civil society stated that there should be no contradiction between the protection of human rights and the fight against terrorism because effective protection of human rights is an indispensable tool for attacking terrorism.
He recalled that terrorism is not a new phenomenon in the Hemisphere, but rather part of the recent history of many countries in which it has seriously impacted human rights and democratic institutions.  He mentioned that in the past some governments have imposed measures that have resulted in thousands of human rights violations, and extreme weakening of democratic structures.

He also noted that some of the current situations give one the impression that human rights are at risk because of “exceptional” antiterrorism measures.
He said that the OAS has a solid framework for protecting human rights in the context of implementation of antiterrorism measures, established by the human rights treaties, the Declaration of the Rights and Duties of Man, the Inter-American Convention against Terrorism, and the Inter-American Democratic Charter and the recent Declaration on Security in the Americas, which set forth the impossibility of combating threats to security without respecting human rights and international humanitarian law.
The representative of civil society called attention to the Report on Terrorism and Human Rights of the IACHR and suggested that it serve as the basis for development within the OAS of guidelines that reflect international standards for protection of human rights in regard to the measures adopted by states in the fight against terrorism, so that member states could apply them when designing and implementing their antiterrorism policies.
He said these guidelines would flesh out Article 15 of the Inter-American Convention against Terrorism and the CICTE would fully carry out one of the specific duties assigned by its statute. Finally, he said that the IACHR should play a leading role in development of the guidelines.
First Panel.  Legislative measures

Experts in this panel shared experiences in the implementation of legislative measures adopted in compliance with their international obligations, derived from international instruments and resolutions of various organs, especially Resolution 1373 of the United Nations Security Council.

In general terms, the experts extensively described legislative progress in the fight against terrorism in each of their countries, especially since the attacks that occurred in the United States on September 11, 2001.
A recurring theme in the presentations was the difficulty posed by the lack of a common definition of terrorism in some international treaty.  Some delegations said that this problem also arose in domestic legislation, when bills for antiterrorism laws are considered in their countries.  Others said they have still not classified terrorism as a separate crime.
On this matter, some experts felt that a good solution to resolve the lack of a common definition of terrorism could be fomenting laws setting forth the mechanisms through which terrorist activities occur.  The experts agreed that there are many international instruments that require states to take measures with regard to specific offenses that could be related to terrorist activities, such as money laundering or organized crime.

On the matter of penal law and financing of terrorism, the experts described the safeguards in that legislation to protect human rights, and said that they are adequately reflected in the IACHR Report on Terrorism and Human Rights.

On the close linkage between protection of human rights and antiterrorism measures, most delegations agreed that human rights aspects were incorporated in their laws from the outset, with unswerving attention to the principle of proportionality and reasonableness that must inform those laws.

However, there were some reports that human rights violations did not help the fight against terrorism but actually hindered it.  One delegation also stressed the need to more clearly define responsibility in the exercise of certain rights such as freedom of expression, because there is an important distinction between its free exercise and inciting to commit terrorist acts.  The example cited was what happened in Rwanda, during the genocide in 1994.
Many experts said that one of the most important safeguards in their legislation was the opportunity for judicial review of laws and their application, in order to determine if they are compatible with their human rights obligations.  Some experts commented that their country’s legislation is also subject to political controls such as review by the legislature. 
On this close linkage between human rights and antiterrorism measures, there was also agreement that measures adopted by the states should not be discriminatory and should therefore not single out any sector of the population, such as immigrants or refugees.  Two experts mentioned that their countries have enacted laws to punish discrimination.

One delegation said it is important for the states’ constitutions to include specific rules for the protection of human rights in the context of the fight against terrorism.
Several delegations recalled painful experiences in the Hemisphere on abuses committed by the state while fighting terrorism, which resulted in suffering by the population.  On the positive side, one delegation said several judgments of the Inter-American Court of Human Rights had prompted its country’s Constitutional Tribunal to declare some articles of the antiterrorism legislation unconstitutional.


Another delegation said that one of its laws enacted after the attacks of September 2001 had been improperly interpreted, and actually conforms to the rights and limits prescribed in the country’s constitution.
At the conclusion of the discussion, some delegations suggested that the IACHR and the CICTE consider spotlighting practices adopted by the states in the fight against terrorism.  One delegation proposed including a human rights expert in the secretariat of the CICTE.
All the experts agreed that respect for the rule of law should always be the basis for the measures taken, and that even though terrorism is a threat, it should not be combated in violation of international human rights standards.  They also agreed that it is necessary to strengthen the links between the two perspectives, and continue to share information.

Second Panel.  Administrative measures

In this panel the experts focused on administrative measures that their countries have implemented to combat terrorism, within the framework of respect for human rights and fundamental freedoms.
One aspect on which the experts agreed was the importance of providing adequate human rights training to officials with responsibility for or involved in fighting terrorism.
On this point, some experts mentioned that it would be useful to have specialized advisory services from international organs and institutions such as the United Nations, the Inter-American Institute of Human Rights, or the International Committee of the Red Cross in the area of international humanitarian law.
One expert mentioned that it would be desirable to transfer military intelligence activities to civilian authorities.  There were also presentations on domestic measures for financial controls and freezing of assets of organizations or groups included in lists of international organizations as terrorists.  There was concern that some countries are not taking actions of this type expeditiously.  One delegation gave an extensive explanation of the extent of its country’s domestic legislation in these cases.
Some experts on this panel again addressed the possible development of a set of principles or guidelines in the inter-American sphere on the protection of human rights in the fight against terrorism, similar to the guidelines approved by the Council of Europe.  A delegation formally proposed that these guidelines be developed in the OAS with the support of the IACHR.
Most of the experts agreed that the initiative was positive, and said that this set of principles could be developed jointly with the IACHR and with the cooperation of the CICTE, in the framework of the Inter-American Convention against Terrorism and the statute of the CICTE.
One delegation opined that it is not necessary to develop the guidelines in the OAS.  It stated that the recommendations in the IACHR report form a sufficient basis that the states should apply, and an attempt to simplify it into guidelines or principles could create legal problems.  It said that in the case of the Council of Europe circumstances differ markedly from those in the OAS, and the different legal systems in the member states would seriously complicate the effort to develop the proposed guidelines.
Third Panel.  Jurisprudence

Fewer experts participated in this panel than in the others.  Some discussed only the importance of the legal branch in the protection of human rights and fundamental freedoms in the fight against terrorism.  In a single instance, an expert cited by way of example a recent resolution promulgated in his country by the Supreme Court.  It was clearly noted that the judicial branch is becoming increasingly active through consideration of cases involving human rights and terrorism policies.
A representative of civil society who is a member of a nongovernmental organization reminded the experts of some of the basic criteria of the Inter-American Court of Human Rights on the limits of the exercise of power by the state, in law and protection of the individual.  She also noted that when fighting terrorism states must respect international human rights rules, stressing two basic premises: a) the supremacy of international law over domestic law, according to the Vienna Convention on the Law of Treaties; and b) Article 27 of the American Convention on Human Rights on suspension of guarantees.

Secondly, the civil society representative reminded the experts of the concern expressed by the IACHR when armed forces are assigned to fight terrorism.  She noted the Commission’s opinion, issued in 2001, stating that military tribunals should not judge civilians except in the actual absence of civilian courts, when trial is impossible.  On this same matter, she also cited a judgment issued by the Inter-American Court of Human Rights in 2000, which provides that civilians may not be tried by military criminal courts.
Finally, the civil society representative mentioned the text of Article 15 of the Inter-American Convention against Terrorism and supported the proposal to develop standards or guidelines in the OAS to safeguard human rights in the fight against terrorism.
Fourth Panel.  The role of the OAS in protecting human rights in the fight against terrorism and possible forms of cooperation

This last panel heard an extensive presentation by the IACHR, which prompted many questions from the experts and the delegations.  The Secretary of the CICTE made some additional comments to supplement his presentation in the first panel.
The IACHR commissioner elaborated on that organ’s report, which was issued in December 2002.  He noted the existence of certain inalienable rights, such as the ban on torture of detainees, the granting of treatment in accordance with international law applicable in times of peace and war, and respect for due process.  On this last point, he said it makes it possible to know the truth, and if it is denied there is the risk of punishing an innocent person and bestowing impunity on the very terrorist act for which punishment is sought.
He stated that the Commission would support measures taken by the states when they are compatible with their international obligations.  He stated that the IACHR hopes that the states will take its recommendations into account, and that they will be studied in-depth and where necessary expanded.  He also invited the states to request assistance from other inter-American human rights mechanisms, such as the Court through its advisory function and the Inter-American Institute of Human Rights, which has vast experience in dealing with the subject.
With regard to the proposal to design guidelines for the states, the commissioner stated that the IACHR, in accordance with its mandate, would cooperate in this task.  He added that the advisory role could be expanded beyond the member states to encompass other OAS organs.  In this regard he noted that in the Commission’s view, it is essential that the CICTE be aware of and give due consideration to applicable human rights rules when it proposes antiterrorism initiatives in the region.
He also said it is essential to keep respect for fundamental freedoms guaranteed by the inter-American system as a permanent item on the OAS agenda when analyzing collective efforts to control the threats posed by terrorism.
Finally, in response to questions by some experts, he gave his opinion on the application of the death penalty, saying that although it is not prohibited in the American Convention there is a strong movement to abolish it and the Convention itself has an additional protocol on the abolition of the death penalty, which is a clear indication that the inter-American system is moving toward its elimination.
Conclusions

This first meeting has been a valuable experience with a very worthwhile exchange of ideas and practices by many countries in the region concerning the protection of human rights in the fight against terrorism.
The OAS achieved a stimulating mix by including in this forum participation of experts from the member states, representatives of organs of the inter-American system, and of civil society.
All participants concurred that the meeting was a good first step, but they agreed that many aspects remain to be discussed, so it would be very useful to provide continuity to this type of meeting in order to continue work on this subject of common interest.
It was suggested that future meetings should address matters of cooperation between the human rights community and that entrusted with fighting terrorism, and that discussion should continue on the proposal to develop a set of principles for protection of human rights in the context of the fight against terrorism–how they would be developed and what they should encompass.

III.  LIST OF DOCUMENTS

· List of Participants: CP/CAJP-2125/04 rev. 2

A.
INTRODUCTORY PANEL

· Remarks by a representative of civil society organizations registered with the OAS. Presentation by Gastón Chillier of the Washington Office on Latin America (WOLA): CP/CAJP/INF.7/04

B.
PRESENTATIONS BY THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS (IACHR) AND THE INTER-AMERICAN COMMITTEE AGAINST TERRORISM (CICTE) ON THE ROLE OF THE OAS IN THE PROTECTION OF HUMAN RIGHTS IN THE FIGHT AGAINST TERRORISM AND POSSIBLE FORMS OF CORRUPTION

· Presentation by Mr. Steven Monblatt, Executive Secretary of the Inter-American Committee against Terrorism (CICTE): CP/CAJP/INF.2/04

· Presentation by Commissioner Florentín Meléndez, of the Inter-American Commission on Human Rights (IACHR) CP/CAJP/INF.9/04

C.
FIRST PANEL:  Legislative antiterrorism measures within the framework of respect for human rights and fundamental freedoms

· COMMENTS BY NICARAGUA: CP/CAJP/INF.8/04

· COMMENTS BY PANAMA: CP/CAJP/INF.3/04

· COMMENTS BY PERU: CP/CAJP/INF.6/04

· COMMENTS BY THE UNITED STATES: CP/CAJP/INF.5/04

D.
SECOND PANEL: Administrative antiterrorism measures taken by governments within the framework of respect for human rights and fundamental freedoms

· COMMENTS BY PANAMA: CP/CAJP/INF.3/04 add.1

· COMMENTS BY ST. KITTS-NEVIS: CP/CAJP/INF.4/04

· COMMENTS BY THE UNITED STATES: CP/CAJP/INF.5/04

E.
THIRD PANEL:  Jurisprudence related to fulfillment of international commitments with respect to human rights in actions taken by the State to prevent, combat, and eliminate terrorism


There were no written presentations.
F.
PRESENTATIONS ON THE GENERAL SUBJECT OF THE MEETING

· GENERAL RECOMMENDATIONS OF THE EXPERT FROM PANAMA: CP/CAJP/INF.3/04 add. 2

· COMMENTS BY THE EXPERT FROM URUGUAY: CP/CAJP/INF.10/04

· COMMENTS BY THE EXPERT FROM THE UNITED STATES: CP/CAJP/INF.5/04

· REPORT OF THE REPUBLIC OF COSTA RICA: CP/CAJP/INF.12/04

G.
CLOSING

· Comments by a representative of civil society organizations registered with the OAS: presentation by María Clara Galvis of the Center for Justice and International Law (CEJIL): CP/CAJP/INF.11/04
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